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Agenda Item:

Request for Approval of Hearing Officer’s Report on Revision of Odor
Control of Feed Ingredient Manufacturing Plants Rule per Session Law (S.L.)
2015-263 (536)

Explanation:

A public hearing was held in Raleigh, North Carolina, on September 22, 2016 to
take public comments on the Request for Approval of Hearing Officer’s Report on
Revision of Odor Control of Feed Ingredient Manufacturing Plants Rule per S.L.
2015-263. Mr. Brian Phillips, the Mobile Sources Compliance Branch Supervisor at
the Division of Air Quality, was appointed and acted as the hearing officer during
the hearing.
Section 18.(d) of the S.L. 2015-263 requires the Environmental Management
Commission to adopt amendments to the Rule 15A NCAC 02D .0539, Odor Control
of Feed Ingredient Manufacturing Plants, that are substantively identical to the S.L.
2015-263 provisions. The statutory amendments adjust the timeframe after which
raw material has been unloaded at a facility or located at the facility from 24 to 36
hours. The amendments also add timeframes by which a vehicle or container
holding raw material that has not been unloaded inside or parked inside an odor
controlled area within the facility shall be unloaded for processing. For feathers with
trace amounts of blood this timeframe is no later than 48 hours after being weighed
upon arrival at the facility. For used cooking oil in sealed tankers it is no later than
96 hours after the load being weighed upon arrival at the facility.
Pursuant to the S.L. 2015-263, these amendments are not subject to review by the
Rules Review Commission under the Administrative Procedures Act. The
amendments are to become effective as provided in G.S. 150B-21.3(b1) as though
10 or more written objections had been received and thus would become effective
following opportunity for legislative review.
A regulatory impact analysis was developed and the Office of State Budget and
Management determined the rule change has no impact on state or local
government, no substantial economic impact and does not require a fiscal note.
No presentations were delivered at the public hearing and no comments were
submitted during the comment period.

Recommendation:

The Hearing Officer recommends that the proposed amendment as presented in
Chapter II of this hearing report be adopted by the Environmental Management
Commission.
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CHAPTER I
Summaries and Recommendations

Proposed amendments to Rule 15A NCAC 02D .0539, Odor Control of Feed Ingredient
Manufacturing Plants
BACKGROUND AND SUMMARY
A public hearing was held in Raleigh, NC on September 22, 2016 to receive comments on
amendments to Rule 15A NCAC 02D .0539, Odor Control of Feed Ingredient Manufacturing
Plants that reflect requirements of the Session Law (S.L.) 2015-263, An Act to Provide Regulatory
Relief to the Agricultural Community of North Carolina by Providing for Various Transportation
and Environmental Reforms and by Making Various Other Statutory Changes.
Section 18 of S.L. 2015-263 amends the requirements that pertain to the control of odor from feed
ingredient manufacturing plants. The statutory amendments adjust the timeframe after which raw
material has been unloaded at a facility or located at the facility from 24 to 36 hours. The
amendments also add timeframes by which a vehicle or container holding raw material that has not
been unloaded inside or parked inside an odor controlled area within the facility shall be unloaded
for processing. For feathers with trace amounts of blood the timeframe is no later than 48 hours
after being weighed upon arrival at the facility. For used cooking oil in sealed tankers the
timeframe is no later than 96 hours after being weighed upon arrival at the facility. These Session
Law requirements apply to any facility that produces feed-grade animal proteins or feed-grade
animal fats and oils with the exemption to any portions of such facilities that are engaged
exclusively in the processing of food for human consumption.
Language in the current version of the Rule 15A NCAC 02D .0539 has become obsolete since
September 30, 2015 when requirements established in Section 18 of S.L. 2015-263 have come into
effect. The current version will remain in the Administrative Code until this rule amendments
become effective pursuant to Section 18.(e) of S.L. 2015-263. In the interim, the rule is
implemented per the requirements of Section 18.(e) of the Session Law.
The rule amendments are to become effective as provided in G.S. 150B-21.3(b1) as though 10 or
more written objections had been received and thus would become effective following opportunity
for legislative review.

PUBLIC COMMENTS AND RESPONSES THERETO
No comments were received during the comments period
CONCLUSION
No changes to the proposed rule have been made.

I-2
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HEARING OFFICER’S RECOMMENDATION
The Hearing Officer recommends that the proposed amendments as presented in Chapter II of
this hearing report be adopted by the Environmental Management Commission.
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CHAPTER II
Rule Change Formatting Key
Chapter IV of this hearing record represents the proposed rules as noticed in the North Carolina Register
for public comment.
Chapter II represents the proposed rules as published with changes made in response to comments
received during the public comment period incorporated.

For Rule Amendments:
Text = deleted text
Text = added text
Text = existing text in what was published in the North Carolina Register (NCR) that is
proposed to be deleted following the comment period
Text = text proposed to be added to what was published in the NCR following the
comment period
Text = text initially proposed in the NCR to be deleted that is restored following
the comment period
[Text] = text proposed in the NCR to be added that is deleted following the comment
period
Note: For new rules proposed for adoption, all text is initially underlined. If there are changes to the
proposed new rule following publication in the NCR, the underlining is removed, deleted text is struck
through, added text is underlined, and there is no highlighting.
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1

15A NCAC 02D .0539 is proposed for amendment as follows:

2
3

15A NCAC 02D .0539

4

(a) Applicability. The requirements of this Rule apply to any facility that produces feed-grade animal proteins or feed-

5

grade animal fats and oils, but do not apply to any portions of such facilities that are engaged exclusively in the

6

processing of food for human consumption.

7

(b) This Rule does not apply to those facilities solely engaged in the processing of marine byproducts. Those facilities,

8

however, shall continue to control their odorous emissions in accordance with Rule .1806 of this Subchapter.

9

(c) A person shall not allow, cause, or permit the operation or use of any device, machine, equipment, or other

10

contrivance to process material to be used in the production of feed-grade animal proteins or feed-grade animal fats and

11

oils unless all gases, vapors, and gas-entrained effluents from these processes are passed through condensers to remove

12

all steam and other condensible materials. All noncondensibles passing through the condensers shall then be incinerated

13

at 1200 degrees Fahrenheit for a period of not less than 0.3 seconds, or treated in an equally effective manner.

14

(d) Measurement and Recording Requirements. Any person processing or incinerating gases, vapors, or gas-entrained

15

matter as required by Paragraph (c) of this Rule shall install, operate, and maintain in good working order and calibration

16

continuous measuring and recording devices for equipment operational parameters to document equipment operation in

17

accordance with this Rule. In addition, the owner or operator of the facility shall:

18

(1)

19
20

ODOR CONTROL OF FEED INGREDIENT MANUFACTURING PLANTS

demonstrate that the measuring and recording devices are capable of verifying the compliance status of
the equipment on a continuous basis;

(2)

describe the parameters to be used to determine the compliance status and how these parameters:

21

(A)

are to be measured;

22

(B)

are to be used to determine compliance status; and

23

(3)

provide a quality assurance program approved by the Director for all monitoring devices and systems

24

that includes:

25

(A)

procedures and frequencies for calibration;

26

(B)

standards traceability;

27

(C)

operational checks,

28

(D)

maintenance schedules and procedures;

29

(E)

auditing schedules and procedures;

30

(F)

data validation; and

31

(G)

schedule for implementing the quality assurance program.

32

These data shall be available to the Director upon request.

33

(e) A person shall not allow, cause, or permit the installation or operation of expeller units unless they are properly

34

hooded and all exhaust gases are collected or ducted to odor control equipment.

35

(f) A person subject to this Rule shall not cause or permit any raw material to be handled, transported, or stored, or to

36

undertake the preparation of any raw material without taking reasonable precautions to prevent odors from being

1
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1

discharged. For the purpose of this Rule, such raw material is in "storage" after it has been unloaded at a facility or after it

2

has been located at the facility for at least 24 36 hours. Reasonable precautions shall include the following:

3

(1)

storage of all raw material before or in the process of preparation, in properly enclosed and vented

4

equipment or areas, together with the use of effective devices and methods to prevent the discharge of

5

odor bearing gases;

6

(2)

7

use of covered vehicles or containers of watertight construction for the handling and transporting of
any raw material; and

8

(3)

9

use of hoods and fans to enclose and vent the storage, handling, preparation, and conveying of any
odorous materials together with effective devices or methods, or both, to prevent emissions of odors or

10

odor bearing gases.

11

(g) A vehicle or container holding raw material, which has not been unloaded inside or parked inside an odor controlled

12

area within the facility, shall be unloaded for processing of the raw material prior to the expiration of the following time

13

limits:

14

(1)

for feathers with only trace amounts of blood, such as those obtained from slaughtering houses that

15

separate blood from offal and feathers, no later than 48 hours after being weighed upon arrival at the

16

facility.

17

(2)

for used cooking oil in sealed tankers, no later than 96 hours after being weighed upon arrival at the
facility.

18
19

(g)(h) The owner or operator shall notify the regional supervisor of the appropriate regional office within two business

20

days after conditions are encountered that cause or may cause release of excessive and malodorous gases or vapors.

21

(h)(i) Compliance Schedule. The owner or operator of a facility subject to this Rule that begins construction or is in

22

operation before July 1, 1996, shall adhere to the following increments of progress and schedules:

23

(1)

24
25

documentation that the facility complies with this Rule or an air permit application containing plans to
bring the facility into compliance and a schedule shall be submitted by January 1, 1997;

(2)

26

the compliance schedule shall contain the following increments of progress:
(A)

27

awarded or orders shall be issued for purchase of component parts;

28

(B)

29
(C)

31

a date by which on-site construction or installation of the emission control and process
equipment shall be completed; and

32

34

a date by which on-site construction or installation of the emission control and process
equipment shall begin;

30

33

a date by which contracts for the emission control system and process equipment shall be

(D)
(3)

a date by which final compliance shall be achieved.

The final compliance date under Subparagraph (2)(D) of this Paragraph shall be no later than July 1,
2001.

35

The owner or operator shall certify to the Director within five days after the deadline, for each increment of progress,

36

whether the required increment of progress has been met.

2
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1

(i)(j) The owner or operator of a facility that begins construction after June 30, 1996, shall be in compliance with this

2

Rule before beginning operation.

3
4

History Note:

Authority G.S. 143-215.3(a)(1); 143-215.66; 143-215.107 (a)(5);

5

Eff. July 1, 1996;

6

Amended Eff. Pending legislative review; April 1, 2001.

7

3
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CHAPTER III
REPORT OF PROCEEDINGS
Introduction
The Department of Environmental Quality, Division of Air Quality, held a public hearing on
September 22, 2016 at 3:00 p.m. in Raleigh, NC.
The hearing considered the proposed amendment to the Rule 15A NCAC 02D .0539, Odor
Control of Feed Ingredient Manufacturing Plants.
A public notice announcing this hearing was mailed to each person on the official mailing list for
rule-making hearings. The public notice was also published in the North Carolina Register at
least 15 days before the public hearing and posted on the North Carolina Division of Air Quality
website at least 30 days prior to the public hearing.
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ENVIRONMENTAL MANAGEMENT COMMISSION
NORTH CAROLINA
DEPARTMENT OF ENVIRONMENTAL QUALITY
Pat McCrory, Governor
Donald R. van der Vaart, Secretary

David W. Anderson
Gerard P. Carroll
Charles Carter
Tommy Craven
Charles B. Elam
E. O. Ferrell
Manning Puette

Steven J. Rowlan
Chairman
Kevin Martin
Vice Chairman

Dr. Lawrence W. Raymond
Dr. Albert R. Rubin
Clyde E. Smith, Jr.
John D. Solomon
Steve W. Tedder
Julie A. Wilsey

July 27, 2016

MEMORANDUM
To:

Brian Phillips

From:

Steven J. Rowlan

Subject: Hearing Officer Appointment
A public hearing has been scheduled for September 22, 2016 at 3:00 p.m. in the Training
Room 1210 of the Green Square Office Building in Raleigh to receive public comments on the
revisions to Odor Control of Feed Ingredient Manufacturing Rule to incorporate requirements
of Session Law 2015-263. The attached public notice describes the hearing’s purpose.
I am hereby appointing you to serve as hearing officer for this hearing. Please receive all
relevant public comment and report your findings and recommendations to the Environmental
Management Commission. Ms. Joelle Burleson will provide staff support for you.
If you have any questions, please feel free to contact Joelle Burleson at (919) 707-8720, or
me.
SCH/jb
Attachment
c: Sheila Holman
Lois Thomas
Hearing Record File

An Equal Opportunity Affirmative Action Employer
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Transcript
A transcript of the September 22, 2016 hearing has not been prepared; however, an audio
recording of the proceeding will be kept on file with the Division of Air Quality for one
year from the date of the final actions by the Environmental Management Commission.
A list of those attending the hearing as follows:
Hearing Officer
Mr. Brian Phillips Mobile Sources Compliance Branch Supervisor at the Division of Air
Quality
Staff Members
Mr. Patrick Knowlson, DAQ, DEQ
Mr. Glenn Sappie, DAQ, DEQ
Mr. Vladimir Zaytsev, DAQ, DEQ
Members of the General Public
None
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CHAPTER IV
EXHIBITS

EXHIBIT

PAGE

Proposed Regulations as Published in the North Carolina Register and Presented at the
Hearing
Hearing Officer comments at the public hearing

IV-2
IV- 4

IV-2
PROPOSED RULES
(5)

(6)
(7)
(8)
(9)
(10)

unit funding sources; sources including the
following funding sources for the last fiscal
year;
(a)
city or county funding;
(b)
fire tax;
(c)
sales tax;
(d)
contracted services;
(e)
revenue from EMS billing;
(f)
fund raising;
(g)
donations;
(h)
revenue from non OSFM grants;
money on hand;cash balance as of the
beginning of current fiscal year;
protective equipment requested;
miscellaneous equipment requested;
capital improvements requested; and
vehicles requested.

Authority G.S. 58-2-40(1); 58-87-5.
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Comments may be submitted to: Ms. Joelle Burleson, Division
of Air Quality, 1641 Mail Service Center, Raleigh, NC 276991641, phone (919) 707-8720, fax (919) 707-8720, email
daq.publiccomments@ncdenr.gov (Please type "02D .0539
Comments" in subject line)
Comment period ends: October 14, 2016
Rule is automatically subject to legislative review: See S.L.
2015-263 Section 18.(d)
Fiscal impact (check all that apply).
State funds affected
Environmental permitting of DOT affected
Analysis submitted to Board of Transportation
Local funds affected
Substantial economic impact (≥$1,000,000)
Approved by OSBM
No fiscal note required by G.S. 150B-21.4
CHAPTER 02 – ENVIRONMENTAL MANAGEMENT

TITLE 15A – DEPARTMENT OF ENVIRONMENTAL
QUALITY
Notice is hereby given in accordance with G.S. 150B-21.2 that the
Environmental Management Commission intends to amend the
rule cited as 15A NCAC 02D .0539.
Link to agency website pursuant to G.S. 150B-19.1(c):
http://deq.nc.gov/about/divisions/air-quality/air-qualityrules/rules-hearings-process
Proposed Effective Date: Pending Legislative Review
Public Hearing:
Date: September 22, 2016
Time: 3:00 p.m.
Location: Training Room (#1210), DEQ Green Square Office,
Building, 217 West Jones Street, Raleigh, NC 27603
Reason for Proposed Action: Section 18.(d) of the Session Law
2015-263 requires the Environmental Management Commission
to adopt amendments to the Rule 15A NCAC 02D .0539, Odor
Control of Feed Ingredient Manufacturing Plants, that are
substantively identical to the Session Law provisions. The
statutory amendments adjust the timeframe after which raw
material has been unloaded at a facility or located at the facility
from 24 to 36 hours. The amendments also add timeframes by
which a vehicle or container holding raw material that has not
been unloaded inside or parked inside an odor controlled area
within the facility shall be unloaded for processing. For feathers
with trace amounts of blood, the timeframe is no later than 48
hours after being weighed upon arrival at the facility. The
amendments are to become effective as provided in G.S. 150B21.3(b1) as though 10 or more written objections had been
received and this would become effective following opportunity
for legislative review.

31:04

SUBCHAPTER 02D - AIR POLLUTION CONTROL
REQUIREMENTS
SECTION .0500 - EMISSION CONTROL STANDARDS
15A NCAC 02D .0539 ODOR CONTROL OF FEED
INGREDIENT MANUFACTURING PLANTS
(a) Applicability. The requirements of this Rule apply to any
facility that produces feed-grade animal proteins or feed-grade
animal fats and oils, but do not apply to any portions of such
facilities that are engaged exclusively in the processing of food
for human consumption.
(b) This Rule does not apply to those facilities solely engaged in
the processing of marine byproducts. Those facilities, however,
shall continue to control their odorous emissions in accordance
with Rule .1806 of this Subchapter.
(c) A person shall not allow, cause, or permit the operation or use
of any device, machine, equipment, or other contrivance to
process material to be used in the production of feed-grade animal
proteins or feed-grade animal fats and oils unless all gases, vapors,
and gas-entrained effluents from these processes are passed
through condensers to remove all steam and other condensible
materials. All noncondensibles passing through the condensers
shall then be incinerated at 1200 degrees Fahrenheit for a period
of not less than 0.3 seconds, or treated in an equally effective
manner.
(d) Measurement and Recording Requirements. Any person
processing or incinerating gases, vapors, or gas-entrained matter
as required by Paragraph (c) of this Rule shall install, operate, and
maintain in good working order and calibration continuous
measuring and recording devices for equipment operational
parameters to document equipment operation in accordance with
this Rule. In addition, the owner or operator of the facility shall:
(1)
demonstrate that the measuring and recording
devices are capable of verifying the compliance
status of the equipment on a continuous basis;

NORTH CAROLINA REGISTER
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PROPOSED RULES
(2)

describe the parameters to be used to determine
the compliance status and how these
parameters:
(A)
are to be measured;
(B)
are to be used to determine compliance
status; and
(3)
provide a quality assurance program approved
by the Director for all monitoring devices and
systems that includes:
(A)
procedures and frequencies for
calibration;
(B)
standards traceability;
(C)
operational checks,
(D)
maintenance
schedules
and
procedures;
(E)
auditing schedules and procedures;
(F)
data validation; and
(G)
schedule for implementing the quality
assurance program.
These data shall be available to the Director upon request.
(e) A person shall not allow, cause, or permit the installation or
operation of expeller units unless they are properly hooded and all
exhaust gases are collected or ducted to odor control equipment.
(f) A person subject to this Rule shall not cause or permit any raw
material to be handled, transported, or stored, or to undertake the
preparation of any raw material without taking reasonable
precautions to prevent odors from being discharged. For the
purpose of this Rule, such raw material is in "storage" after it has
been unloaded at a facility or after it has been located at the facility
for at least 24 36 hours. Reasonable precautions shall include the
following:
(1)
storage of all raw material before or in the
process of preparation, in properly enclosed and
vented equipment or areas, together with the
use of effective devices and methods to prevent
the discharge of odor bearing gases;
(2)
use of covered vehicles or containers of
watertight construction for the handling and
transporting of any raw material; and
(3)
use of hoods and fans to enclose and vent the
storage, handling, preparation, and conveying
of any odorous materials together with effective
devices or methods, or both, to prevent
emissions of odors or odor bearing gases.
(g) A vehicle or container holding raw material, which has not
been unloaded inside or parked inside an odor controlled area
within the facility, shall be unloaded for processing of the raw
material prior to the expiration of the following time limits:
(1)
for feathers with only trace amounts of blood,
such as those obtained from slaughtering
houses that separate blood from offal and
feathers, no later than 48 hours after being
weighed upon arrival at the facility.
(2)
for used cooking oil in sealed tankers, no later
than 96 hours after being weighed upon arrival
at the facility.
(g)(h) The owner or operator shall notify the regional supervisor
of the appropriate regional office within two business days after

31:04

conditions are encountered that cause or may cause release of
excessive and malodorous gases or vapors.
(h)(i) Compliance Schedule. The owner or operator of a facility
subject to this Rule that begins construction or is in operation
before July 1, 1996, shall adhere to the following increments of
progress and schedules:
(1)
documentation that the facility complies with
this Rule or an air permit application containing
plans to bring the facility into compliance and a
schedule shall be submitted by January 1, 1997;
(2)
the compliance schedule shall contain the
following increments of progress:
(A)
a date by which contracts for the
emission control system and process
equipment shall be awarded or orders
shall be issued for purchase of
component parts;
(B)
a date by which on-site construction or
installation of the emission control and
process equipment shall begin;
(C)
a date by which on-site construction or
installation of the emission control and
process equipment shall be completed;
and
(D)
a date by which final compliance shall
be achieved.
(3)
The final compliance date under Subparagraph
(2)(D) of this Paragraph shall be no later than
July 1, 2001.
The owner or operator shall certify to the Director within five days
after the deadline, for each increment of progress, whether the
required increment of progress has been met.
(i)(j) The owner or operator of a facility that begins construction
after June 30, 1996, shall be in compliance with this Rule before
beginning operation.
Authority G.S. 143-215.3(a)(1); 143-215.66; 143-215.107(a)(5).
********************
Notice is hereby given in accordance with G.S. 150B-21.2 that the
Coastal Resources Commission intends to amend the rule cited as
15A NCAC 07H .0306.
Link to agency website pursuant to G.S. 150B-19.1(c):
https://deq.nc.gov/permits-regulations/rulesregulations/proposed-rules
Proposed Effective Date: February 1, 2017
Public Hearing:
Date: September 14, 2016
Time: 1:15 p.m.
Location: New Hanover County Government Center, 230
Government Center Drive, Wilmington, NC 28403
Reason for Proposed Action: Passage of House Bill 819 and
subsequent law (SL 2012-202), required the CRC to adopt
permanent rules allowing for the replacement of single-family or
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Hearing Officer's Introduction

INTRODUCTION

[Hearing officer]:
Good evening ladies and gentlemen. My name is Brian Phillips. I am the Mobile Sources Compliance Branch Supervisor at the Division of Air Quality. My role as hearing officer is to listen
to all relevant comments on this hearing and report them to the full Commission. Sitting with me
is Mr. Patrick Knowlson. He is with the North Carolina Division of Air Quality, Planning Section. Some of the staff from the Division of Air Quality are here to assist. Mr. Knowlson, please
introduce the staff.

[Mr. Knowlson] (Introduces staff)

[Hearing officer]:

This afternoon we are conducting one hearing on amendments to Rule 15A NCAC 02D .0539,
Odor Control of Feed Ingredient Manufacturing Plants. During the hearing we will take comments concerning revision of odor control of feed ingredient manufacturing plants rule per
Session Law 2015-263. This hearing will be held according to the North Carolina Administrative
Procedures Act. The public notice for these hearings was published in Volume 31, Issue 04 of
the North Carolina Register on August 15, 2016 and the public notice was posted on the Division
of Air Quality website on August 12, 2016. Copies of the notice were sent to those on the official DAQ mailing list. I will enter the public notice and the proposed rule changes into the hearing record without reading them at this time.

It would be helpful if any person desiring to comment also submits a written statement for inclusion into the hearing record. Once called to speak, please come to the podium and state your
name clearly, identify the rule you are commenting on, and whom you represent. I will now open
the hearing and take relevant comments on the revision of the odor control of feed ingredient
manufacturing plants rule per Session Law 2015-263.

1
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At the conclusion of the 2015 legislative session, the General Assembly enacted S.L. 2015-263.
Section 18 of the Session Law amends the requirements that pertain to the control of odor from
feed ingredient manufacturing plants. The statutory amendments adjust the timeframe after
which raw material has been unloaded at a facility or located at the facility from 24 to 36 hours.
The amendments also add timeframes by which a vehicle or container holding raw material, that
has not been unloaded inside or parked inside an odor controlled area within the facility, shall be
unloaded for processing of the raw material. For feathers with trace amounts of blood the
timeframe is no later than 48 hours after being weighed upon arrival at the facility. For used
cooking oil in sealed tankers the timeframe is no later than 96 hours after being weighed upon
arrival at the facility.

Section 18(d) of the Session Law requires the adoption of the amendments to 15A NCAC 02D
.0539, Odor Control of Feed Ingredient Manufacturing Plants by the Environmental Management Commission, to be substantively identical to the Session Law provisions. Per the Session
Law, these amendments are not subject to review by the Rules Review Commission under the
Administrative Procedures Act. The amendments are to become effective as provided in G.S.
150B-21.3(b1) as though 10 or more written objections had been received and thus would become effective following opportunity for legislative review.
Under Section 18(b) of the Session Law, the EMC and DEQ are required to implement the rule
per the Session Law provisions until rule amendments are adopted.
As a result, the regulatory impact analysis estimates, by finding no incremental difference between the baseline and the future condition expected after the implementation of the proposed
rule amendments, that there are no costs or benefits associated with these rule amendments.

{optional script if there are a large number of speakers}

-------------------------------------------------------------------------------------------------------------------[Hearing officer]:

Optional Time Limit

2

IV-6
Page 22 of 36

Due to time constraints, speakers’ presentations will be limited to 3 minutes. It would be helpful
if the speakers would also submit a written statement by the close date of the comment period for
inclusion into the hearing record.
--------------------------------------------------------------------------------------------------------------------[Hearing officer]:

I will now take any comments that you may have.

[SPEAKERS]

[Hearing officer]:
Is there anyone else who would like to comment? If there are no more comments, then this hearing is closed. The hearing record will remain open until October 14, 2016, for additional written
comments.

3

V-1
CHAPTER V
COMMENTS DURING THE COMMENT PERIOD

NO COMMENTS WERE RECEIVED DURING THE COMMENT PERIOD
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CHAPTER VI
INDEX OF ATTACHMENTS

ATTACHMENTS

PAGE

1.

Regulatory Impact Analysis

VI-2

2.

Section 18 of the Session Law 2015-263
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Regulatory Impact Analysis
Rule Topic: Odor Control of Feed Ingredient Manufacturing Plants Rule to be consistent with
S.L. 2015-263 (536)
RULE CITATION: 15A NCAC 02D .0539, Odor Control of Feed Ingredient Manufacturing
Plants
DENR Division:

Division of Air Quality

Agency Contact:

Joelle Burleson, Rule Development Branch Supervisor
Division of Air Quality (DAQ)
(919) 707-8720
Joelle.Burleson@ncdenr.gov

Analyst:

Vladimir Zaytsev, Rule Development Branch Engineer
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Impact Summary:

State government:
Local government:
Substantial impact:
Federal government:

Authority:

G.S. 143-215.3(a) (1); 143-215.107(a) (5); 62-133.8; S.L. 2015-263. G.S.150B19.1(a) G.S. 150B-21.3(b1) and (b2)

No
No
No
No

Necessity: Section 18.(d) of the Session Law 2015-263 requires the Environmental Management
Commission to adopt amendments to the Rule 15A NCAC 02D .0539, Odor Control of Feed Ingredient
Manufacturing Plants, that are substantively identical to the Session Law provisions. Per the Session Law,
these rule amendments are not subject to review by the Rules Review Commission under the
Administrative Procedures Act. The amendments are to become effective as provided in G.S. 150B21.3(b1) as though 10 or more written objections had been received and thus would become effective
following opportunity for legislative review.
I. Executive Summary
At the conclusion of the 2015 legislative session, the General Assembly enacted S.L. 2015-263. Section 18
of the Session Law amends the requirements that pertain to the control of odor from feed ingredient
manufacturing plants. The statutory amendments adjust the timeframe after which raw material has been
unloaded at a facility or located at the facility from 24 to 36 hours. The amendments also add timeframes
by which a vehicle or container holding raw material that has not been unloaded inside or parked inside an
odor controlled area within the facility shall be unloaded for processing of the raw material. For feathers
with trace amounts of blood the timeframe is no later than 48 hours after being weighed upon arrival at the
facility. For used cooking oil in sealed tankers the timeframe is no later than 96 hours after being weighed
upon arrival at the facility.
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Section 18(d) of the Session Law requires the adoption by the Environmental Management Commission
amendments to 15A NCAC 02D .0539, Odor Control of Feed Ingredient Manufacturing Plants, which are
substantively identical to the Session Law provisions. Per the Session Law, these rule amendments are not
subject to review by the Rules Review Commission under the Administrative Procedures Act. The
amendments are to become effective as provided in G.S. 150B-21.3(b1) as though 10 or more written
objections had been received and thus would become effective following opportunity for legislative review.

The amendments are not subject to Part 3 of Article 2A of Chapter 150B of the General Statutes. They
become effective as provided in G.S. 150B-21.3(b1) as though 10 or more written objections had been
received as provided by G.S. 150B-21.3(b2) (Senate Bill 513-Ratified Session Law 2015-263 Page
13.)
II. Applicability
The S.L. 2015-263 requirements that initiated these rule changes apply to any facility that produces
feed-grade animal proteins or feed-grade animal fats and oils with the exemption to any portions of
such facilities that are engaged exclusively in the processing of food for human consumption.
III.
Background
Rule 15A NCAC 02D .0539, Odor Control of Feed Ingredient Manufacturing Plants was adopted as
state enforceable rule in July 1, 1996 to establish operating requirements for the transporting, handling
and treatment of renderable raw material. The amendments have become effective on April 1, 2001, to
replace a cross reference to 2D .0522 with a new reference to 2D .1806.
IV.
Description of Existing Rules 15A NCAC 02D .0539
The current version of the Rule 15A NCAC 02D .0539, Odor Control of Feed Ingredient
Manufacturing Plants, requires handling, transporting, storing, or undertaking the preparation of any
raw material only in the odor controlled area where precautions to prevent discharge of odors are
established by the current rule. Such precautions to prevent discharge of odors from the improper
handling, transport, storage, or processing of raw materials include the use of covered vehicles and
containers and the use of hoods and fans. The precautions also limit time after such raw material being
unloaded at a facility or after being located at the facility and before being in "storage" for at least 24
hours. In order to comply with all these precautions, raw material shall be diverted by truck to another
rendering plant for processing rather than being stockpiled on site if a facility experiences equipment
outage or other problems.
Holding raw material in a vehicle or container, which has not been unloaded inside or parked inside an
odor controlled area where precautions to prevent discharge of odors from the improper handling,
transport, storage, or processing of raw materials are established is not regulated by the current rule.
However, the current version of the Rule 15A NCAC 02D .0539 has become obsolete since September
30, 2015 when requirements established in Section 18 of S.L. 2015-263 have come into effect. The
current version is kept in the Register until these amendments will become effective pursuant to
Section 18.(e) of S.L. 2015-263.
V.
Establishment of the Regulatory Baseline
Baseline shall be established in accordance with the State of North Carolina Budget Manual
requirements, to measure impacts caused by these amendments to the rule. The budget manual
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identifies “Baseline” as the best assessment of the way the world would look absent the proposed rule
change. This assessment must account for independently enforceable N.C. General Statutes currently
in effect and rules contained in the N.C. Administrative Code.
For the purposes of this regulatory impact analyses, the General Assembly requirements established in
Section 18 of S.L. 2015-263 for handling, transporting, storing or undertaking the preparation of any
raw material in the odor controlled area, are the best assessment of the way the rule look before the
change in accordance with the budget manual. The baseline also describes raw material after it has
been unloaded at a facility or after it has been located at the facility for at least 24 hours is being in
"storage".
The regulatory baseline is Section 18 of S.L. 2015-263 which has been effective since September 30,
2015 when the Commission and the Department of Environment and Natural have implemented the
Odor Control of Feed Ingredient Manufacturing Plants Rule as provided in Section 18.(c) of S.L. 2015263 until the effective date of these amendments.
Section 18.(c) of S.L. 2015-263 requires the Commission to implement the rule as follows: (1) Raw
material shall be considered in "storage" after it has been unloaded at a facility or after it has been
located at the facility for at least 36 hours. (2) A vehicle or container holding raw material, which has
not been unloaded inside or parked inside an odor controlled area within the facility, shall be unloaded
for processing of the raw material prior to the expiration of the following time limits: a. For feathers
with only trace amounts of blood, such as those obtained from slaughtering houses that separate blood
from offal and feathers, no later than 48 hours after being weighed upon arrival at the facility. b. For
used cooking oil in sealed tankers, no later than 96 hours after being weighed upon arrival at the
facility.
VI.
Changes from the Baseline
Section 18.(d) of S.L. 2015-263 indicates that The Commission shall adopt a rule to replace the Odor
Control of Feed Ingredient Manufacturing Plants Rule. Notwithstanding G.S. 150B-19(4), the rule
adopted by the Commission pursuant to this section shall be substantively identical to the provisions of
Section 18.(c). There are no changes from the baseline for these amendments as required by Section
18.(d) of the S.L. 2015-263.
VII. Motivation for the Proposed Changes
The Rule 15A NCAC 02D .0539, Odor Control of Feed Ingredient Manufacturing Plants needs to be
amended to provide regulatory relief to the agricultural community of North Carolina by implementing
the requirements in Section 18.(c) of the S.L. 2015-263.
VIII. Costs and Benefits estimates.
The rule analyses estimates, by finding no incremental difference between the baseline and the future
condition expected after the implementation of the proposed amendments, that there are no cost or
benefits associated with these amendments.
IX.
Conclusions
The regulatory impact analysis is used to anticipate and evaluate the likely consequences of the
amendments to the Rule 15A NCAC 02D .0539, Odor Control of Feed Ingredient Manufacturing
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Plants required by Section 18.(d) of the Session Law 2015-263 to provide regulatory relief to the
agricultural community of North Carolina.
The analyses estimates no difference between the proposed amendments and the regulatory baseline
established as required in Section 18 of S.L. 2015-263 with effective date September 30, 2015 when
the Commission and the Department of Environment and Natural have implemented the Odor Control
of Feed Ingredient Manufacturing Plants Rule as provided in Section 18(c) and until these amendments
become effective.
The current rule specifies that raw material is in "storage" after it has been unloaded at a facility or
after it has been located at the facility for at least 24 hours. Such raw material shall be diverted for
processing rather than being stockpiled on site if the facility cannot hold raw material within odor
controlled area. The proposed amendments change the rule as required by Section 18.(c) of S.L. 2015263 by adding provisions that establish time limits for a vehicle or container holding a specific raw
material. They also extends the time that specifies that raw material is in "storage" to 36 hours.
However, the current version of the Rule 15A NCAC 02D .0539 has become obsolete since September
30, 2015 when requirements established in Section 18 of S.L. 2015-263 have come into effect. The
current version is kept in the Administrative Code until these amendments will become effective
pursuant to Section 18.(e) of S.L. 2015-263.
After establishing the baseline, the rule analyses estimates, by finding no incremental difference
between the baseline and the future condition expected after the implementation of the proposed
amendments, that there are no cost or benefits associated with these amendments.
The analyses indicates that these amendments do not cause substantial economic impacts, as defined in
the Administrative Procedure Act in N.C.G.S. 150B-21.4, meaning that the estimated impact does not
exceed $1,000,000 in a 12-month period. The amendments do not cause impacts on state funds, local
funds, or private entities. They do not affect federal, state, and units of local government funds and
yield insignificant savings to the affected facilities.
This regulatory impact analysis satisfies the requirements for OSBM review, approval and the policies
of the Director of the Budget.
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15A NCAC 02D .0539 is proposed for adoption as follows:
15A NCAC 02D .0539

ODOR CONTROL OF FEED INGREDIENT MANUFACTURING PLANTS

(a) Applicability. The requirements of this Rule apply to any facility that produces feed-grade animal proteins or feedgrade animal fats and oils, but do not apply to any portions of such facilities that are engaged exclusively in the processing
of food for human consumption.
(b) This Rule does not apply to those facilities solely engaged in the processing of marine byproducts. Those facilities,
however, shall continue to control their odorous emissions in accordance with Rule .1806 of this Subchapter.
(c) A person shall not allow, cause, or permit the operation or use of any device, machine, equipment, or other contrivance
to process material to be used in the production of feed-grade animal proteins or feed-grade animal fats and oils unless all
gases, vapors, and gas-entrained effluents from these processes are passed through condensers to remove all steam and
other condensible materials. All noncondensibles passing through the condensers shall then be incinerated at 1200 degrees
Fahrenheit for a period of not less than 0.3 seconds, or treated in an equally effective manner.
(d) Measurement and Recording Requirements. Any person processing or incinerating gases, vapors, or gas-entrained
matter as required by Paragraph (c) of this Rule shall install, operate, and maintain in good working order and calibration
continuous measuring and recording devices for equipment operational parameters to document equipment operation in
accordance with this Rule. In addition, the owner or operator of the facility shall:
(1)

demonstrate that the measuring and recording devices are capable of verifying the compliance status of
the equipment on a continuous basis;

(2)

(3)

describe the parameters to be used to determine the compliance status and how these parameters:
(A)

are to be measured;

(B)

are to be used to determine compliance status; and

provide a quality assurance program approved by the Director for all monitoring devices and systems that
includes:
(A)

procedures and frequencies for calibration;

(B)

standards traceability;

(C)

operational checks,

(D)

maintenance schedules and procedures;

(E)

auditing schedules and procedures;

(F)

data validation; and

(G)

schedule for implementing the quality assurance program.

These data shall be available to the Director upon request.
(e) A person shall not allow, cause, or permit the installation or operation of expeller units unless they are properly hooded
and all exhaust gases are collected or ducted to odor control equipment.
(f) A person subject to this Rule shall not cause or permit any raw material to be handled, transported, or stored, or to
undertake the preparation of any raw material without taking reasonable precautions to prevent odors from being
discharged. For the purpose of this Rule, such raw material is in "storage" after it has been unloaded at a facility or after it
has been located at the facility for at least 24 36 hours. Reasonable precautions shall include the following:
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storage of all raw material before or in the process of preparation, in properly enclosed and vented
equipment or areas, together with the use of effective devices and methods to prevent the discharge of
odor bearing gases;

(2)

use of covered vehicles or containers of watertight construction for the handling and transporting of any
raw material; and

(3)

use of hoods and fans to enclose and vent the storage, handling, preparation, and conveying of any
odorous materials together with effective devices or methods, or both, to prevent emissions of odors or
odor bearing gases.

(g) A vehicle or container holding raw material, which has not been unloaded inside or parked inside an odor controlled
area within the facility, shall be unloaded for processing of the raw material prior to the expiration of the following time
limits:
(1)

for feathers with only trace amounts of blood, such as those obtained from slaughtering houses that
separate blood from offal and feathers, no later than 48 hours after being weighed upon arrival at the
facility.

(2)

for used cooking oil in sealed tankers, no later than 96 hours after being weighed upon arrival at the
facility.

(g)(h)

The owner or operator shall notify the regional supervisor of the appropriate regional office within two business

days after conditions are encountered that cause or may cause release of excessive and malodorous gases or vapors.
(h)(i) Compliance Schedule. The owner or operator of a facility subject to this Rule that begins construction or is in
operation before July 1, 1996, shall adhere to the following increments of progress and schedules:
(1)

documentation that the facility complies with this Rule or an air permit application containing plans to
bring the facility into compliance and a schedule shall be submitted by January 1, 1997;

(2)

the compliance schedule shall contain the following increments of progress:
(A)

a date by which contracts for the emission control system and process equipment shall be
awarded or orders shall be issued for purchase of component parts;

(B)

a date by which on-site construction or installation of the emission control and process
equipment shall begin;

(C)

a date by which on-site construction or installation of the emission control and process
equipment shall be completed; and

(D)
(3)

a date by which final compliance shall be achieved.

The final compliance date under Subparagraph (2)(D) of this Paragraph shall be no later than July 1,
2001.

The owner or operator shall certify to the Director within five days after the deadline, for each increment of progress,
whether the required increment of progress has been met.
(i)(j) The owner or operator of a facility that begins construction after June 30, 1996, shall be in compliance with this Rule
before beginning operation.

History Note:

Authority G.S. 143-215.3(a)(1); 143-215.66; 143-215.107 (a)(5);
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e.

The Division of Water Resources issues an individual permit or
certificate of coverage under a general permit issued pursuant to
G.S. 143-215.10C for operation of the system before any animals are
brought on the facility.
f.
The permit for the animal waste management system does not allow
production, measured by steady state live weight, to exceed the
greatest steady state live weight previously permitted for the system
under G.S. 143-215.10C.
g.
No component of the animal waste management system and swine
farm, other than an existing swine house or land application site,
shall be constructed on land that is located within the 100-year
floodplain.
h.
The inactive animal waste management system was not closed using
the expenditure of public funds and was not closed pursuant to a
settlement agreement, court order, cost share agreement, or grant
condition.
"SECTION 21.(c) Additional Rule-Making Authority. – The Environmental Management
Commission shall adopt a rulerules as promptly as practicable to amend 15A NCAC 02T .1302
(Definitions) and 15A NCAC 02T .1307 (Swine Waste Management System Performance
Standards) consistent with Section 21(b) of this act. Notwithstanding G.S. 150B-19(4), the rule
rules adopted by the Commission pursuant to this section shall be substantively identical to the
provisions of Section 21(b) of this act. Rules adopted pursuant to this section are not subject to
Part 3 of Article 2A of Chapter 150B of the General Statutes. Rules adopted pursuant to this
section shall become effective as provided in G.S. 150B-21.3(b1) as though 10 or more written
objections had been received as provided by G.S. 150B-21.3(b2).
"SECTION 21.(d) Sunset. – Section 21(b) of this act expires on the date that rules adopted
pursuant to Section 21(c) of this act become effective."
MODIFY IMPLEMENTATION OF THE ODOR CONTROL OF FEED INGREDIENT
MANUFACTURING PLANTS RULE
SECTION 18.(a) Definitions. – "Odor Control of Feed Ingredient Manufacturing
Plants Rule" means 15A NCAC 02D .0539 (Odor Control of Feed Ingredient Manufacturing
Plants) for purposes of this section and its implementation.
SECTION 18.(b) Odor Control of Feed Ingredient Manufacturing Plants Rule. –
Until the effective date of the revised permanent rule that the Environmental Management
Commission is required to adopt pursuant to subsection (d) of this section, the Commission and
the Department of Environment and Natural Resources shall implement the Odor Control of
Feed Ingredient Manufacturing Plants Rule as provided in subsection (c) of this section.
SECTION 18.(c) Implementation. – Notwithstanding the Odor Control of Feed
Ingredient Manufacturing Plants Rule, the Commission shall implement the rule as follows:
(1)
Raw material shall be considered in "storage" after it has been unloaded at a
facility or after it has been located at the facility for at least 36 hours.
(2)
A vehicle or container holding raw material, which has not been unloaded
inside or parked inside an odor controlled area within the facility, shall be
unloaded for processing of the raw material prior to the expiration of the
following time limits:
a.
For feathers with only trace amounts of blood, such as those obtained
from slaughtering houses that separate blood from offal and feathers,
no later than 48 hours after being weighed upon arrival at the facility.
b.
For used cooking oil in sealed tankers, no later than 96 hours after
being weighed upon arrival at the facility.
SECTION 18.(d) Additional Rule-Making Authority. – The Commission shall
adopt a rule to replace the Odor Control of Feed Ingredient Manufacturing Plants Rule.
Notwithstanding G.S. 150B-19(4), the rule adopted by the Commission pursuant to this section
shall be substantively identical to the provisions of subsection (c) of this section. Rules adopted
pursuant to this section are not subject to Part 3 of Article 2A of Chapter 150B of the General
Statutes. Rules adopted pursuant to this section shall become effective as provided in
G.S. 150B-21.3(b1) as though 10 or more written objections had been received as provided by
G.S. 150B-21.3(b2).
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SECTION 18.(e) Effective Date. – Subsection (c) of this section expires when
permanent rules to replace subsection (c) of this section have become effective, as provided by
subsection (d) of this section.
EXEMPT
CERTAIN
WETLANDS
MITIGATION
ACTIVITIES
FROM
REQUIREMENTS UNDER THE SEDIMENTATION POLLUTION CONTROL ACT
SECTION 19. G.S. 113A-52.01 reads as rewritten:
"§ 113A-52.01. Applicability of this Article.
This Article shall not apply to the following land-disturbing activities:
(1)
Activities, including the breeding and grazing of livestock, undertaken on
agricultural land for the production of plants and animals useful to man,
including, but not limited to:
a.
Forages and sod crops, grains and feed crops, tobacco, cotton, and
peanuts.
b.
Dairy animals and dairy products.
c.
Poultry and poultry products.
d.
Livestock, including beef cattle, llamas, sheep, swine, horses, ponies,
mules, and goats.
e.
Bees and apiary products.
f.
Fur producing animals.
(2)
Activities undertaken on forestland for the production and harvesting of
timber and timber products and conducted in accordance with best
management practices set out in Forest Practice Guidelines Related to Water
Quality, as adopted by the Department.
(3)
Activities for which a permit is required under the Mining Act of 1971,
Article 7 of Chapter 74 of the General Statutes.
(4)
For the duration of an emergency, activities essential to protect human life,
including activities specified in an executive order issued under
G.S. 166A-19.30(a)(5).
(5)
Activities undertaken to restore the wetland functions of converted wetlands
to provide compensatory mitigation to offset impacts permitted under
Section 404 of the Clean Water Act.
(6)
Activities undertaken pursuant to Natural Resources Conservation Service
standards to restore the wetlands functions of converted wetlands as defined
in Title 7 Code of Federal Regulations § 12.2 (January 1, 2014 Edition)."
CLARIFY REIMBURSEMENT OF THIRD-PARTY CLAIMS FROM THE
COMMERCIAL
AND
NONCOMMERCIAL
LEAKING
PETROLEUM
UNDERGROUND STORAGE TANK CLEANUP FUNDS
SECTION 20.(a) G.S. 143-215.94V(e) reads as rewritten:
"(e) If the Commission concludes under subsection (d) of this section that no cleanup, no
further cleanup, or no further action will be required, the Department shall not pay or reimburse
any costs otherwise payable or reimbursable under this Article from either the Commercial or
Noncommercial Fund, other than reasonable and necessary to conduct the risk assessment
required by this section, unless:
(1)
Cleanup is ordered or damages are awarded in a finally adjudicated
judgment in an action against the owner or landowner. To be eligible for
reimbursement of damages arising from a third-party claim for bodily injury
or property damage awarded in a finally adjudicated judgment, however, an
owner or operator shall (i) notify the Department of any such claim; (ii)
provide the Department with all pleadings and other related documents if a
lawsuit has been filed; and (iii) provide the Department copies of any
medical reports, statements, investigative reports, or certifications from
licensed professionals necessary to determine that a claim for bodily injury
or property damage is reasonable and necessary. Reimbursement of claims
for damages arising from a third-party claim for bodily injury or property
damage awarded in a finally adjudicated judgment shall be subject to the
limitations
set
forth
in
G.S. 143-215.94B(b)(5)
and
Senate Bill 513-Ratified

Session Law 2015-263
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VII-1
Chapter VII
The following documentation of filing and notification is incorporated as part of this hearing record and is
maintained on file:
1.

ENR 101 Internal Approval Form.

2.

Submission for Notice Form and material submitted to the Office of Administrative
Hearings.

3.

The public notice as it appears in The North Carolina Register Volume 31, Issue 04,
pages 289-290.

4.

Memorandum transmitting hearing notice and proposal to regional offices for public
inspection.

5.

Memorandum transmitting hearing notice and proposal to local programs.

6.

Submission of Filing Forms and material filed with Office of Administrative Hearings.

7.

Executive Order No. 70 Certification Form

8.

Letter notifying EPA of hearing.

9.

Letter transmitting hearing record to EPA.
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