
 
Agenda Item:  Request for Approval of Hearing Officer’s Report on Rule Revisions and 

Regulatory Impact Analysis to the PM2.5 Increment Baseline for the 
Prevention of Significant Deterioration Rule (541) 

 
Explanation:   A public hearing was held in Raleigh, North Carolina, on May 18, 2017 on the 15A 

NCAC 02D .0530, Prevention of Significant Deterioration rule. Mr. Charles Carter, 
Environmental Management Commissioner and Air Quality Committee Chairman, 
was appointed and acted as the hearing officer during the hearing. 

  
 On October 20, 2010 (75 FR 64864), the United States Environmental Protection 

Agency (EPA) promulgated key components for making PSD permitting 
determinations for fine particle pollution (PM2.5) - increments, significant impact 
levels (SILs), and a significant monitoring concentration (SMC). The EMC approved 
the amended PSD and NSR rules on July 11, 2013. The EMC adopted in its State 
Implementation Plan (SIP) some provisions of this federal regulation, but not all. 
Specifically, through paragraphs (q) and (v) of Rule 15A NCAC 02D .0530, the EMC 
revised the rule to incorporate the federally required numerical PM2.5 increments, 
but not include other federally required provisions needed to implement the PM2.5 
increments. The excluded provisions include definitions for major source baseline 
date, minor source baseline date, and baseline area. 

 
 On September 14, 2016 (81 FR 63107), EPA published its disapproval of North 

Carolina’s SIP submittal. EPA concluded that North Carolina’s PSD regulations do 
not require the PSD sources to conduct the appropriate analyses demonstrating that 
emissions from proposed construction of new major stationary sources or major 
modifications will not cause or contribute to air quality deterioration beyond the 
amount allowed by the PM2.5 increments.  Therefore, the EPA disapproved the 
PM2.5 increment provisions set forth in NC's SIP submittal with respect to PM2.5-
related changes to 15A NCAC 02D .0530 at Paragraphs (e), (q), and (v). This 
disapproval triggers the requirement for EPA to promulgate a Federal 
Implementation Plan (FIP) no later than two years from the date of the disapproval 
unless the State corrects the deficiencies through a SIP revision and EPA approves 
the SIP revision before EPA promulgates such a FIP. 

  
 Rule 15A NCAC 02D .0530, Prevention of Significant Deterioration, is proposed for 

amendment to incorporate by reference the revisions to §51.166 of the Clean Air 
Act as of July 1, 2014. Those revisions include the PM2.5 increments in the October 
20, 2010 final rule, the clarification that condensable particulate matter be included 
in the measurements of PM2.5 and PM10 in the October 25, 2012 final rule, and the 
removal of the vacated SIL and SMC provisions in the December 9, 2013 final rule. 

 
 A regulatory impact analysis was submitted to the Office of State Budget and 

Management (OSBM). OSBM reviewed the Division of Air Quality’s proposed 
change to rule 15A NCAC 02D .0530 in accordance with G.S. 150B-21.4. OSBM 
determined the rule changes have little to no impact on state or local governments 
and no substantial economic impact. A copy of the approved regulatory impact 



 
analysis is available in Chapter VI of the hearing record. 

 
 One comment was received on the proposed rule during the comment period. EPA 

comments that they reviewed the proposed rule and does not have any comments 
on the proposed rule at this time. No changes were made to the proposed rule as 
presented in Chapter IV of the hearing record.   

 
Recommendation: The Hearing Officer recommends that the proposed amendment as presented in 

Chapter II of this hearing report be adopted by the Environmental Management 
Commission. 
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CHAPTER I 

 

Summaries and Recommendations 

 

 

Proposed amendment to 15A NCAC 02D .0530, Prevention of Significant Deterioration 

 

BACKGROUND AND SUMMARY  
  

A public hearing was held in Raleigh, North Carolina, on May 18, 2017 on the 15A NCAC 02D 

.0530, Prevention of Significant Deterioration rule. Mr. Charles Carter, Environmental 

Management Commissioner and Air Quality Committee Chairman, was appointed and acted as 

the hearing officer during the hearing. 

 

On October 20, 2010 (75 FR 64864), the United States Environmental Protection Agency (EPA) 

promulgated key components for making PSD permitting determinations for fine particle 

pollution (PM2.5) - increments, significant impact levels (SILs), and a significant monitoring 

concentration (SMC). The EMC approved the amended PSD and NSR rules on July 11, 2013. 

The EMC adopted in its State Implementation Plan (SIP) some provisions of this federal 

regulation, but not all. Specifically, through paragraphs (q) and (v) of Rule 15A NCAC 02D 

.0530, the EMC revised the rule to incorporate the federally required numerical PM2.5 

increments, but not include other federally required provisions needed to implement the PM2.5 

increments. The excluded provisions include definitions for major source baseline date, minor 

source baseline date, and baseline area. 

 

On September 14, 2016 (81 FR 63107), EPA published its disapproval of North Carolina’s SIP 

submittal. EPA concluded that North Carolina’s PSD regulations do not require the PSD sources 

to conduct the appropriate analyses demonstrating that emissions from proposed construction of 

new major stationary sources or major modifications will not cause or contribute to air quality 

deterioration beyond the amount allowed by the PM2.5 increments.  Therefore, the EPA 

disapproved the PM2.5 increment provisions set forth in NC's SIP submittal with respect to 

PM2.5-related changes to 15A NCAC 02D .0530 at Paragraphs (e), (q), and (v). This disapproval 

triggers the requirement for EPA to promulgate a Federal Implementation Plan (FIP) no later 

than two years from the date of the disapproval unless the State corrects the deficiencies through 

a SIP revision and EPA approves the SIP revision before EPA promulgates such a FIP. 

 

Rule 15A NCAC 02D .0530, Prevention of Significant Deterioration, is proposed for amendment 

to incorporate by reference the revisions to §51.166 of the Clean Air Act as of July 1, 2014. 

Those revisions include the PM2.5 increments in the October 20, 2010 final rule, the clarification 

that condensable particulate matter be included in the measurements of PM2.5 and PM10 in the 

October 25, 2012 final rule, and the removal of the vacated SIL and SMC provisions in the 

December 9, 2013 final rule. 

 

A regulatory impact analysis was submitted to the Office of State Budget and Management 

(OSBM). OSBM reviewed the Division of Air Quality’s proposed change to rule 15A NCAC 

02D .0530 in accordance with G.S. 150B-21.4. OSBM determined the rule changes have little to 
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no impact on state or local governments and no substantial economic impact. A copy of the 

approved regulatory impact analysis is available in Chapter VI of this hearing record. 

 

 

PUBLIC COMMENTS AND RESPONSES THERETO 

 

Comment:  R. Scott Davis of the EPA comments that EPA has completed the review of the 

prehearing package regarding revisions to 15A NCAC 02D .0530 and offer no comments at this 

time. 

 

Response:  Thank you for your review. 

 

CONCLUSION 

 

One comment was received on the proposed rule during the comment period. EPA comments 

that they reviewed the proposed rule and does not have any comments on the proposed rule at 

this time. No changes were made to the proposed rule as presented in Chapter IV of this hearing 

record. 

 

HEARING OFFICERS’ RECOMMENDATION 
 

The Hearing Officers recommend that the proposed amendment, as presented in Chapter II of 

this hearing report be adopted by the Environmental Management Commission. 
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CHAPTER II 

Rule Change Formatting Key 

Chapter IV of this hearing record represents the proposed rules as noticed in the North Carolina Register for public 
comment. 

Chapter II represents the proposed rules as published with changes made in response to comments received during 
the public comment period incorporated. 

For Rule Amendments: 

Text = deleted text 
Text = added text 
Text = existing text in what was published in the North Carolina Register (NCR) that is 

proposed to be deleted following the comment period 
Text = text proposed to be added to what was published in the NCR following the 

comment period 
Text = text initially proposed in the NCR to be deleted that is restored following 

the comment period 
[Text] = text proposed in the NCR to be added that is deleted following the comment  

period 

Note: For new rules proposed for adoption, all text is initially underlined. If there are changes to the proposed new 
rule following publication in the NCR, the underlining is removed, deleted text is struck through, added text is 
underlined, and there is no highlighting. 
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15A NCAC 02D .0530 is proposed for amendment as follows: 1 

 2 

15A NCAC 02D .0530 PREVENTION OF SIGNIFICANT DETERIORATION 3 

(a)  The purpose of the Rule is to implement a program for the prevention of significant deterioration of air quality as 4 

required by 40 CFR 51.166.  5 

(b)  For the purposes of this Rule, the definitions contained in 40 CFR 51.166(b) and 40 CFR 51.301 apply, except 6 

the definition of "baseline actual emissions." For the purposes of this Rule: 7 

(1) "Baseline actual emissions" means the rate of emissions, in tons per year, of a regulated new source 8 

review (NSR) pollutant, as determined in accordance with Parts (A) through (C) of this 9 

Subparagraph: 10 

(A) For an existing emissions unit, baseline actual emissions means the average rate, in tons 11 

per year, at which the emissions unit actually emitted the pollutant during any consecutive 12 

24-month period selected by the owner or operator within the five year period immediately 13 

preceding the date that a complete permit application is received by the Division for a 14 

permit required under this Rule.  The Director shall allow a different time period, not to 15 

exceed 10 years immediately preceding the date that a complete permit application is 16 

received by the Division, if the owner or operator demonstrates that it is more 17 

representative of normal source operation. For the purpose of determining baseline actual 18 

emissions, the following apply: 19 

(i) The average rate shall include fugitive emissions to the extent quantifiable, and 20 

emissions associated with startups, shutdowns, and malfunctions; 21 

(ii) The average rate shall be adjusted downward to exclude any non-compliant 22 

emissions that occurred while the source was operating above any emission 23 

limitation that was legally enforceable during the consecutive 24-month period; 24 

(iii) For an existing emission unit (other than an electric utility steam generating unit), 25 

the average rate shall be adjusted downward to exclude any emissions that would 26 

have exceeded an emission limitation with which the major stationary source must 27 

currently comply.  However, if the State has taken credit in an attainment 28 

demonstration or maintenance plan consistent with the requirements of 40 CFR 29 

51.165(a)(3)(ii)(G) for an emission limitation that is part of a maximum 30 

achievable control technology standard that the Administrator proposed or 31 

promulgated under Part 63 in Title 40 of the Code of Federal Regulations, the 32 

baseline actual emissions shall be adjusted to account for such emission 33 

reductions; 34 

(iv) For an electric utility steam generating unit, the average rate shall be adjusted 35 

downward to reflect any emissions reductions under G.S. 143-215.107D and for 36 

which cost recovery is sought pursuant to G.S. 62-133.6; 37 
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(v) For a regulated NSR pollutant, when a project involves multiple emissions units, 1 

only one consecutive 24-month period shall be used to determine the baseline 2 

actual emissions for all the emissions units being changed. A different consecutive 3 

24-month period for each regulated NSR pollutant can be used for each regulated 4 

NSR pollutant; and 5 

(vi) The average rate shall not be based on any consecutive 24-month period for which 6 

there is inadequate information for determining annual emissions, in tons per year, 7 

and for adjusting this amount if required by Subparts (ii) and (iii) of this Part; 8 

(B) For a new emissions unit, the baseline actual emissions for purposes of determining the 9 

emissions increase that will result from the initial construction and operation of such unit 10 

shall equal zero; and thereafter, for all other purposes, shall equal the unit's potential to 11 

emit; and 12 

(C) For a plantwide applicability limit (PAL) for a stationary source, the baseline actual 13 

emissions shall be calculated for existing emissions units in accordance with the procedures 14 

contained in Part (A) of this Subparagraph, and for a new emissions unit in accordance 15 

with the procedures contained in Part (B) of this Subparagraph; 16 

(2) In the definition of "net emissions increase," the reasonable period specified in 40 CFR 17 

51.166(b)(3)(ii) is seven years; 18 

(3) The limitation specified in 40 CFR 51.166(b)(15)(ii) does not apply; and 19 

(4) Particulate matter PM2.5 significant levels in 40 CFR 51.166(b)(23)(i) are incorporated by reference 20 

except as otherwise provided in this Rule.  Sulfur dioxide (SO2) and nitrogen oxides (NOx) are 21 

precursors to PM2.5 in all attainment and unclassifiable areas. Volatile organic compounds and 22 

ammonia are not significant precursors to PM2.5. 23 

(c)  All areas of the State are classified as Class II, except the following areas, which are designated as Class I: 24 

(1) Great Smoky Mountains National Park; 25 

(2) Joyce Kilmer Slickrock National Wilderness Area; 26 

(3) Linville Gorge National Wilderness Area; 27 

(4) Shining Rock National Wilderness Area; and 28 

(5) Swanquarter National Wilderness Area. 29 

(d)  Redesignations of areas to Class I or II may be submitted as state proposals to the Administrator of the 30 

Environmental Protection Agency (EPA), if the requirements of 40 CFR 51.166(g)(2) are met.  Areas may be proposed 31 

to be redesignated as Class III if the requirements of 40 CFR 51.166(g)(3) are met.  Redesignations may not, however, 32 

be proposed which would violate the restrictions of 40 CFR 51.166(e). Lands within the boundaries of Indian 33 

Reservations may be redesignated only by the appropriate Indian Governing Body. 34 

(e)  In areas designated as Class I, II, or III, increases in pollutant concentration over the baseline concentration shall 35 

be limited to the values set forth in 40 CFR 51.166(c) and Paragraph (v) of this Rule. 51.166(c). However, 36 

concentration of the pollutant shall not exceed standards set forth in 40 CFR 51.166(d). 37 

II-3
A-9



3 of 6 

(f)  Concentrations attributable to the conditions described in 40 CFR 51.166(f)(1) shall be excluded in determining 1 

compliance with a maximum allowable increase. However, the exclusions referred to in 40 CFR 51.166(f)(1)(i) or (ii) 2 

shall be limited to five years as described in 40 CFR 51.166(f)(2). 3 

(g)  Major stationary sources and major modifications shall comply with the requirements contained in 40 CFR 51.166 4 

(a)(7) and (i) and by extension in 40 CFR 51.166(j) through (o) and (w).  The transition provisions allowed by 40 CFR 5 

52.21(i)(11)(i) and (ii) and (m)(1)(vii) and (viii) are hereby adopted under this Rule.  The minimum requirements 6 

described in the portions of 40 CFR 51.166 referenced in this Paragraph are hereby adopted as the requirements to be 7 

used under this Rule, except as otherwise provided in this Rule. Wherever the language of the portions of 40 CFR 8 

51.166 referenced in this Paragraph speaks of the "plan," the requirements described therein shall apply to the source 9 

to which they pertain, except as otherwise provided in this Rule. Whenever the portions of 40 CFR 51.166 referenced 10 

in this Paragraph provide that the State plan may exempt or not apply certain requirements in certain circumstances, 11 

those exemptions and provisions of nonapplicability are also hereby adopted under this Rule. However, this provision 12 

shall not be interpreted so as to limit information that may be requested from the owner or operator by the Director as 13 

specified in 40 CFR 51.166(n)(2). 14 

(h)  New natural gas-fired electrical utility generating units for which cost recovery is sought pursuant to G.S. 62-15 

133.6 shall install best available control technology for NOX and SO2, regardless of applicability of the rest of this 16 

Rule. 17 

(i)  For the purposes of this Rule, 40 CFR 51.166(w)(10)(iv)(a) reads:  "If the emissions level calculated in accordance 18 

with Paragraph (w)(6) of this Section is equal to or greater than 80 percent of the PAL level, the Director shall renew 19 

the PAL at the same level." 40 CFR 51.166(w)(10)(iv)(b) is not incorporated by reference. 20 

(j)  15A NCAC 02Q .0102 and .0302 are is not applicable to any source to which this Rule applies.  The owner or 21 

operator of the sources to which this Rule applies shall apply for and receive a permit as required in 15A NCAC 02Q 22 

.0300 or .0500. 23 

(k)  When a particular source or modification becomes a major stationary source or major modification solely by 24 

virtue of a relaxation in any enforceable limitation which was established after August 7, 1980, on the capacity of the 25 

source or modification to emit a pollutant, such as a restriction on hours of operation, then the provisions of this Rule 26 

shall apply to the source or modification as though construction had not yet begun on the source or modification. 27 

(l)  For the purposes of this Rule, the provisions of 40 CFR 52.21(r)(2) regarding the period of validity of approval to 28 

construct are incorporated by reference except that the term "Administrator" is replaced with "Director". 29 

(m)  Volatile organic compounds exempted from coverage in 40 CFR 51.100(s) shall be exempted when calculating 30 

source applicability and control requirements under this Rule. 31 

(n)  The degree of emission limitation required for control of any air pollutant under this Rule shall not be affected 32 

by: 33 

(1) that amount of a stack height, not in existence before December 31, 1970, that exceeds good 34 

engineering practice; or 35 

(2) any other dispersion technique not implemented before December 31, 1970. 36 
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(o)  A substitution or modification of a model as provided for in 40 CFR 51.166(l) is subject to public comment 1 

procedures in accordance with the requirements of 40 CFR 51.102. 2 

(p)  Permits may be issued on the basis of innovative control technology as set forth in 40 CFR 51.166(s)(1) if the 3 

requirements of 40 CFR 51.166(s)(2) have been met, subject to the condition of 40 CFR 51.166(s)(3), and with the 4 

allowance set forth in 40 CFR 51.166(s)(4). 5 

(q)  If a source to which this Rule applies impacts an area designated Class I by requirements of 40 CFR 51.166(e), 6 

notice to EPA shall be provided as set forth in 40 CFR 51.166(p)(1).  If the Federal Land Manager presents a 7 

demonstration described in 40 CFR 51.166(p)(3) during the public comment period or public hearing to the Director 8 

and if the Director concurs with this demonstration, the permit application shall be denied. Permits may be issued on 9 

the basis that the requirements for variances as set forth in 40 CFR 51.166(p)(4), (p)(5) and (p)(7), or (p)(6) and (p)(7) 10 

have been satisfied. Pursuant to 40 CFR 51.166(p)(4), Class I Variances, and this Paragraph, the maximum allowable 11 

increases in micrograms per cubic meter over minor source baseline concentration for particulate matter are as follows: 12 

 13 

Class I variances – Particulate Matter 

Indicator Averaging Period micrograms per cubic meter 

PM2.5 Annual arithmetic mean 4 

PM2.5 24 hour maximum 9 

PM10 Annual arithmetic mean 17 

PM10 24 hour maximum 30 

 14 

(r)  A permit application subject to this Rule shall be processed in accordance with the procedures and requirements 15 

of 40 CFR 51.166(q).  Within 30 days of receipt of the application, applicants shall be notified if the application is 16 

complete as to initial information submitted. Commencement of construction before full prevention of significant 17 

deterioration approval is obtained constitutes a violation of this Rule. 18 

(s)  Approval of an application with regard to the requirements of this Rule does not relieve the owner or operator of 19 

the responsibility to comply with applicable provisions of other rules of this Subchapter or Subchapter 02Q of this 20 

Title and any other requirements under local, state, or federal law. 21 

(t)  When a source or modification is subject to this Rule the following procedures apply: 22 

(1)  Notwithstanding any other provisions of this Paragraph, the Director shall, no later than 60 days 23 

after receipt of an application, notify the Federal Land Manager with the U.S. Department of Interior 24 

and U.S. Department of Agriculture of an application from a source or modification subject to this 25 

Rule; 26 

(2) When a source or modification may affect visibility of a Class I area, the Director shall provide 27 

written notification to all affected Federal Land Managers within 30 days of receiving the permit 28 

application or within 30 days of receiving advance notification of an application.  The notification 29 

shall be given at least 30 days prior to the publication of notice for public comment on the 30 

application.  The notification shall include a copy of all information relevant to the permit 31 
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application, including an analysis provided by the source of the potential impact of the proposed 1 

source on visibility; 2 

(3) The Director shall consider any analysis concerning visibility impairment performed by the Federal 3 

Land Manager if the analysis is received within 30 days of notification.  If the Director finds that 4 

the analysis of the Federal Land Manager fails to demonstrate to the Director's satisfaction that an 5 

adverse impact on visibility will result in the Class I area, the Director shall follow the public hearing 6 

process described in 40 CFR 51.307(a)(3) on the application and include an explanation of the 7 

Director's decision or notice as to where the explanation can be obtained; and 8 

(4) The Director may require monitoring of visibility in or around any Class I area by the proposed new 9 

source or modification when the visibility impact analysis indicates possible visibility impairment. 10 

(u)  If the owner or operator of a source is using projected actual emissions to avoid applicability of prevention of 11 

significant deterioration requirements, the owner or operator shall notify the Director of the modification before 12 

beginning actual construction.  The notification shall include: 13 

(1) a description of the project; 14 

(2) identification of sources whose emissions could be affected by the project; 15 

(3) the calculated projected actual emissions and an explanation of how the projected actual emissions 16 

were calculated, including identification of emissions excluded by 40 CFR 51.166(b)(40)(ii)(c); 17 

(4) the calculated baseline actual emissions and an explanation of how the baseline actual emissions 18 

were calculated; and 19 

(5) any netting calculations, if applicable. 20 

If upon reviewing the notification, the Director finds that the project will cause a prevention of significant deterioration 21 

evaluation, the Director shall notify the owner or operator of his or her findings.  The owner or operator shall not make 22 

the modification until a permit has been issued pursuant to this Rule. If a permit revision is not required pursuant to 23 

this Rule, the owner or operator shall maintain records of annual emissions in tons per year, on a calendar year basis 24 

related to the modifications, for 10 years following resumption of regular operations after the change if the project 25 

involves increasing the emissions unit's design capacity or its potential to emit the regulated NSR pollutant; otherwise, 26 

these records shall be maintained for five years following resumption of regular operations after the change. The 27 

owner or operator shall submit a report to the Director within 60 days after the end of each year during which these 28 

records must be generated.  The report shall contain the items listed in 40 CFR 51.166(r)(6)(v)(a) through (c).  The 29 

owner or operator shall make the information documented and maintained under this Paragraph available to the 30 

Director or the general public pursuant to the requirements in 40 CFR 70.4(b)(3)(viii). 31 

(v)  Increments.  For particulate matter, the maximum allowable increases in micrograms per cubic meter over the 32 

baseline concentration for areas classified as Class I, Class II and Class III shall be as follows: 33 

 34 

Increments - Particulate Matter 

Indicator Averaging Period Class I Class II Class III 

PM2.5 Annual arithmetic mean 1 4 8 
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PM2.5 24 hour maximum 2 9 18 

PM10 Annual arithmetic mean 4 17 34 

PM10 24 hour maximum 8 30 60 

 1 

(w)(v)  The references to the Code of Federal Regulations (CFR) in this Rule are incorporated by reference unless a 2 

specific reference states otherwise.  The version of the CFR incorporated in this Rule Rule, with respect to 40 CFR 3 

51.166, is that as of May 16, 2008 July 1, 2014 at http://www.gpo.gov/fdsys/pkg/FR-2008-05-16/pdf/E8-10768.pdf 4 

https://www.gpo.gov/fdsys/pkg/CFR-2014-title40-vol2/pdf/CFR-2014-title40-vol2-sec51-166.pdf and does not 5 

include any subsequent amendments or editions to the referenced material.  The publication may be accessed free of 6 

charge. 7 

 8 

History Note: Authority G.S. 143-215.3(a)(1); 143-215.107(a)(3); 143-215.107(a)(5); 143-215.107(a)(7); 143-9 

215.108(b); 10 

Eff. June 1, 1981; 11 

Amended Eff. December 1, 1992; August 1, 1991; October 1, 1989; July 1, 1988; October 1, 1987; 12 

June 1, 1985; January 1, 1985; February 1, 1983; 13 

Temporary Amendment Eff. March 8, 1994, for a period of 180 days or until the permanent rule is 14 

effective, whichever is sooner; 15 

Amended Eff.                    ; September 1, 2013; January 2, 2011; September 1, 2010; May 1, 2008; 16 

July 28, 2006; July 1, 1997; February 1, 1995; July 1, 1994. 17 

 18 

 19 
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CHAPTER III 

REPORT OF PROCEEDINGS 

Introduction 

The Department of Environmental Quality, Division of Air Quality, held a public hearing on 
May 18, 2017 at 3:00 pm in Raleigh, NC. 

The hearing considered the proposed amendment to Rule 15A NCAC 02D .0530, Prevention of 
Significant Deterioration. 

The proposed effective date for this rule is projected to be September 1, 2017. 

A public notice announcing this hearing was emailed to each person on the interested party email 
distribution list. The public notice was also published in the North Carolina Register at least 15 
days before the public hearing and posted on the North Carolina Division of Air Quality website 
at least 30 days prior to the public hearing. 

III-1
A-15



ENVIRONMENTAL MANAGEMENT COMMISSION 

Roy Cooper, Governor 
Michael S. Regan, Secretary 

NORTH CAROLINA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

March 9, 2017 

David W. Anderson 
Gerard P. Carroll 
Charles Carter 
Tommy Craven 
Charles B. Elam 
E. 0. Ferrell 

To: Charles Carter 

John D. Solomon~ From: 

Subject: Hearing Officer Appointment 

John 0 . Solomon 
Chairman 

Kevin Martin 
Vice Chairman 

Manning Puette 
Dr. Lawrence W. Raymond 
Dr. Albert R. Rubin 
Clyde E. Smith, Jr. 
Steve W. Tedder 
Julie A. Wilsey 

A public hearing has been scheduled for May 18, 2017 at 3 :00 p.m. at the Division of Air Quality 
central office in Raleigh to receive public comments on prevention of significant deterioration rule 
revisions. The attached public notice describes the hearing's purpose. 

I am hereby appointing you to serve as hearing officer for this hearing. Please receive all relevant 
public comment and report your findings and recommendations to the Environmental Management 
Commission. Ms. Joelle Burleson will provide staff support for you. 

If you have any questions, please feel free to contact Joelle Burleson at (919) 707-8720, or me. 

MA/pk 

Attachment 

cc: Mike Abraczinskas 
Lois Thomas 
Hearing Record File 

State of North Carolina I Environmental Quality 

1611 Mail Service Center I Raleigh. North Carolina 27699- 16 11 

91 9-707 -9000 

An Equal Opportunity Affirmative Action Employer 
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NORTH CAROLINA ENVIRONMENTAL MANAGEMENT COMMISSION 

PUBLIC NOTICE 

Notice is hereby given for one public hearing to be heard by the North Carolina Department of 
Environmental Quality, Division of Air Quality concerning the proposed amendment to air quality 
rules. 

PURPOSE: 

DATES AND LOCATION: 

To receive comments on the amendment of the prevention 
of significant deterioration (PSD) rule. On September 14, 
2016 (81 FR 63107), the US Environmental Protection 
Agency (EPA) published its disapproval of North Carolina's 
State Implementation Plan (SIP) submittal. EPA concluded 
that North Carolina's PSD regulations do not require the 
PSD sources to conduct the appropriate analyses 
demonstrating that emissions from proposed construction 
of new major stationary sources or major modifications will 
not cause or contribute to air quality deterioration beyond 
the amount allowed by the PM2.5 increments. Therefore, 
the EPA disapproved all of the PM2.5 increment provisions 
set forth in NC's SIP submittal with respect to PM2.5-
related changes to 15A NCAC 020 .0530 at Paragraphs 
(e), (q), and (v). This disapproval triggers the requirement 
for EPA to promulgate a Federal Implementation Plan 
(FIP) no later than two years from the date of the 
disapproval unless the State corrects the deficiencies 
through a SIP revision and EPA approves the SIP revision 
before EPA promulgates such a FIP. 

Rule 15A NCAC 020 .0530, Prevention of Significant 
Deterioration, is proposed for amendment to correct these 
deficiencies by incorporating by reference the revisions to 
§51.166 of the Clean Air Act as of July 1, 2014. Those 
revisions include the PM2.5 increments in the October 20, 
2010 final rule, the clarification that condensible particulate 
matter be included in the measurements of PM2.5 and 
PM10 in the October 25, 2012 final rule, and the removal 
of the vacated significant impact levels (SILs), and a 
significant monitoring concentration (SMC) provisions in 
the December 9, 2013 final rule. 

NOTE: The proposed amendment considered in this 
hearing, if adopted, will be effective statewide and 
submitted to the United States Environmental Protection 
Agency to be included in the North Carolina State 
Implementation Plan (SIP); if they are later adopted by a 
local air pollution control agency, then that agency will 
enforce them in its area of jurisdiction. 

May 18, 2017, 3:00 P.M. 
Training Room (#1210), DEQ Green Square Office 
Building, 217 West Jones Street, Raleigh, NC, 27603 
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COMMENT PROCEDURES: 

INFORMATION: 

DATE: 3 lzL{/t J 
I 

All persons interested in these matters are invited to attend 
the public hearings. Any person desiring to comment is 
requested to submit a written statement for inclusion 
in the record of proceedings at the public hearing. The 
hearing officer may limit the length of oral presentations if 
many people want to speak. The hearing record will remain 
open until June 2, 2017 to receive additional written 
statements. To be included, the statement must be 
received by the Division by June 2, 2017. 

Copies of the proposed rule changes may be downloaded 
http://deq.nc.gov/about/divisions/air-quality/air-quality
rules/rules-hearing-process. Copies of the proposals may 
also be reviewed at the regional offices of the North 
Carolina Department of Environmental Quality, Division of 
Air Quality, located at the following cities: 

Asheville 
Fayetteville 
Mooresville 
Raleigh 
Washington 
Wilmington 
Winston-Salem 

828/296-4500 
910/433-3300 
704/663-1699 
919/791-4200 
252/946-6481 
910/796-7215 
336/776-9800 

Comments should be sent to and additional information 
concerning the hearings or the proposals may be obtained 
by contacting: 

Ms. Joelle Burleson 
Division of Air Quality 
1641 Mail Service Center 
Raleigh, North Carolina 27699-1641 
(919) 707-8720 Phone/Fax 
daq.publiccomments@ncdenr.gov 
(Please type "PSD Revisions" in 
subject line) 

Michael A. Abraczinska 
DAO Director 
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Transcript 
 
A transcript of the May 18, 2017 Raleigh hearing has not been prepared; however, an 
audio recording of the proceeding will be kept on file with the Division of Air Quality for 
one year from the date of the final actions by the Environmental Management 
Commission. 
 
A list of those attending the Raleigh hearing as follows: 
 
Hearing Officer:   
Mr. Charlie Carter, Environmental Management Commission 
 
Staff Members of the Division of Air Quality or other state employees at the Raleigh 
hearing:  
Ms. Joelle Burleson, DAQ, DEQ 
Mr. Matthew Davis, DAQ, DEQ 
Mr. Rahatul Ashique, DAQ, DEQ 
Ms. Sushma Masemore, DAQ, DEQ 
Mr. Vladimir Zaytsev, DAQ, DEQ 
 
Members of the General Public: 
Mr. Jay Stem 
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TITLE 15A– DEPARTMENT OF ENVIRONMENTAL 

QUALITY 

 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

Environmental Management Commission intends to amend the 

rule cited as 15A NCAC 02D .0530. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

http://deq.nc.gov/about/divisions/air-quality/air-quality-

rules/rules-hearing -process 

 

Proposed Effective Date:  September 1, 2017 

 

Public Hearing: 

Date:  May 18, 2017 

Time:  3:00 p.m. 

Location:  Training Room (#1210), DEQ Green Square Office 

Building, 217 West Jones Street, Raleigh, NC 27603 

 

Reason for Proposed Action:  To amend 15A NCAC 02D .0530, 

Prevention of Significant Deterioration, to incorporate by 

reference the revisions to §51.166 of the Clean Air Act as of July 

1, 2014.  Those revisions include the PM2.5 increments in the 

October 20, 2010 final rule, the clarification that condensable 

particulate matter by included in the measurements of PM2.5 and 

PM10 in the October 25, 2012 final rule, and the removal of the 

vacated SIL and SMC provisions in the December 9, 2013 final 

rule. 

 

Comments may be submitted to:  Joelle Burleson, 1641 Mail 

Service Center, Raleigh, NC 27699-1641, phone (919) 707-8720, 

fax (919) 707-8720, email joelle.burleson@ncdenr.gov 

 

Comment period ends:  June 2, 2017 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact (check all that apply). 

 State funds affected 

 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (≥$1,000,000) 

 Approved by OSBM 

 No fiscal note required by G.S. 150B-21.4 

 

CHAPTER 02 - ENVIRONMENTAL MANAGEMENT 

 

SUBCHAPTER 02D - AIR POLLUTION CONTROL 

REQUIREMENTS 

 

SECTION .0500 - EMISSION CONTROL STANDARDS 

 

15A NCAC 02D .0530 PREVENTION OF SIGNIFICANT 

DETERIORATION 

(a)  The purpose of the Rule is to implement a program for the 

prevention of significant deterioration of air quality as required by 

40 CFR 51.166. 

(b)  For the purposes of this Rule, the definitions contained in 40 

CFR 51.166(b) and 40 CFR 51.301 apply, except the definition of 

"baseline actual emissions." For the purposes of this Rule: 

(1) "Baseline actual emissions" means the rate of 

emissions, in tons per year, of a regulated new 

source review (NSR) pollutant, as determined 

in accordance with Parts (A) through (C) of this 

Subparagraph: 

(A) For an existing emissions unit, 

baseline actual emissions means the 

average rate, in tons per year, at which 

the emissions unit actually emitted the 

pollutant during any consecutive 24-

month period selected by the owner or 

operator within the five year period 

immediately preceding the date that a 

complete permit application is 

received by the Division for a permit 

required under this Rule. The Director 

shall allow a different time period, not 

to exceed 10 years immediately 

preceding the date that a complete 

permit application is received by the 

Division, if the owner or operator 

demonstrates that it is more 

representative of normal source 

operation. For the purpose of 

determining baseline actual emissions, 

the following apply: 

(i) The average rate shall 

include fugitive emissions to 

the extent quantifiable, and 

emissions associated with 

startups, shutdowns, and 

malfunctions; 

(ii) The average rate shall be 

adjusted downward to 

exclude any non-compliant 

emissions that occurred 

while the source was 

operating above any 

emission limitation that was 

legally enforceable during 

the consecutive 24-month 

period; 
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(iii) For an existing emission unit 

(other than an electric utility 

steam generating unit), the 

average rate shall be adjusted 

downward to exclude any 

emissions that would have 

exceeded an emission 

limitation with which the 

major stationary source must 

currently comply. However, 

if the State has taken credit in 

an attainment demonstration 

or maintenance plan 

consistent with the 

requirements of 40 CFR 

51.165(a)(3)(ii)(G) for an 

emission limitation that is 

part of a maximum 

achievable control 

technology standard that the 

Administrator proposed or 

promulgated under Part 63 in 

Title 40 of the Code of 

Federal Regulations, the 

baseline actual emissions 

shall be adjusted to account 

for such emission reductions; 

(iv) For an electric utility steam 

generating unit, the average 

rate shall be adjusted 

downward to reflect any 

emissions reductions under 

G.S. 143-215.107D and for 

which cost recovery is sought 

pursuant to G.S. 62-133.6; 

(v) For a regulated NSR 

pollutant, when a project 

involves multiple emissions 

units, only one consecutive 

24-month period shall be 

used to determine the 

baseline actual emissions for 

all the emissions units being 

changed. A different 

consecutive 24-month period 

for each regulated NSR 

pollutant can be used for each 

regulated NSR pollutant; and 

(vi) The average rate shall not be 

based on any consecutive 24-

month period for which there 

is inadequate information for 

determining annual 

emissions, in tons per year, 

and for adjusting this amount 

if required by Subparts (ii) 

and (iii) of this Part; 

(B) For a new emissions unit, the baseline 

actual emissions for purposes of 

determining the emissions increase 

that will result from the initial 

construction and operation of such 

unit shall equal zero; and thereafter, 

for all other purposes, shall equal the 

unit's potential to emit; and 

(C) For a plantwide applicability limit 

(PAL) for a stationary source, the 

baseline actual emissions shall be 

calculated for existing emissions units 

in accordance with the procedures 

contained in Part (A) of this 

Subparagraph, and for a new 

emissions unit in accordance with the 

procedures contained in Part (B) of 

this Subparagraph; 

(2) In the definition of "net emissions increase," the 

reasonable period specified in 40 CFR 

51.166(b)(3)(ii) is seven years; 

(3) The limitation specified in 40 CFR 

51.166(b)(15)(ii) does not apply; and 

(4) Particulate matter PM2.5 significant levels in 40 

CFR 51.166(b)(23)(i) are incorporated by 

reference except as otherwise provided in this 

Rule. Sulfur dioxide (SO2) and nitrogen oxides 

(NOx) are precursors to PM2.5 in all attainment 

and unclassifiable areas. Volatile organic 

compounds and ammonia are not significant 

precursors to PM2.5. 

(c)  All areas of the State are classified as Class II, except the 

following areas, which are designated as Class I: 

(1) Great Smoky Mountains National Park; 

(2) Joyce Kilmer Slickrock National Wilderness 

Area; 

(3) Linville Gorge National Wilderness Area; 

(4) Shining Rock National Wilderness Area; and 

(5) Swanquarter National Wilderness Area. 

(d)  Redesignations of areas to Class I or II may be submitted as 

state proposals to the Administrator of the Environmental 

Protection Agency (EPA), if the requirements of 40 CFR 

51.166(g)(2) are met. Areas may be proposed to be redesignated 

as Class III if the requirements of 40 CFR 51.166(g)(3) are met. 

Redesignations may not, however, be proposed which would 

violate the restrictions of 40 CFR 51.166(e). Lands within the 

boundaries of Indian Reservations may be redesignated only by 

the appropriate Indian Governing Body. 

(e)  In areas designated as Class I, II, or III, increases in pollutant 

concentration over the baseline concentration shall be limited to 

the values set forth in 40 CFR 51.166(c) and Paragraph (v) of this 

Rule. 51.166(c). However, concentration of the pollutant shall not 

exceed standards set forth in 40 CFR 51.166(d). 

(f)  Concentrations attributable to the conditions described in 40 

CFR 51.166(f)(1) shall be excluded in determining compliance 

with a maximum allowable increase. However, the exclusions 

referred to in 40 CFR 51.166(f)(1)(i) or (ii) shall be limited to five 

years as described in 40 CFR 51.166(f)(2). 

(g)  Major stationary sources and major modifications shall 

comply with the requirements contained in 40 CFR 51.166 (a)(7) 

and (i) and by extension in 40 CFR 51.166(j) through (o) and (w). 
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The transition provisions allowed by 40 CFR 52.21(i)(11)(i) and 

(ii) and (m)(1)(vii) and (viii) are hereby adopted under this Rule. 

The minimum requirements described in the portions of 40 CFR 

51.166 referenced in this Paragraph are hereby adopted as the 

requirements to be used under this Rule, except as otherwise 

provided in this Rule. Wherever the language of the portions of 

40 CFR 51.166 referenced in this Paragraph speaks of the "plan," 

the requirements described therein shall apply to the source to 

which they pertain, except as otherwise provided in this Rule. 

Whenever the portions of 40 CFR 51.166 referenced in this 

Paragraph provide that the State plan may exempt or not apply 

certain requirements in certain circumstances, those exemptions 

and provisions of nonapplicability are also hereby adopted under 

this Rule. However, this provision shall not be interpreted so as to 

limit information that may be requested from the owner or 

operator by the Director as specified in 40 CFR 51.166(n)(2). 

(h)  New natural gas-fired electrical utility generating units for 

which cost recovery is sought pursuant to G.S. 62-133.6 shall 

install best available control technology for NOX and SO2, 

regardless of applicability of the rest of this Rule. 

(i)  For the purposes of this Rule, 40 CFR 51.166(w)(10)(iv)(a) 

reads: "If the emissions level calculated in accordance with 

Paragraph (w)(6) of this Section is equal to or greater than 80 

percent of the PAL level, the Director shall renew the PAL at the 

same level." 40 CFR 51.166(w)(10)(iv)(b) is not incorporated by 

reference. 

(j)  15A NCAC 02Q .0102 and .0302 are is not applicable to any 

source to which this Rule applies. The owner or operator of the 

sources to which this Rule applies shall apply for and receive a 

permit as required in 15A NCAC 02Q .0300 or .0500. 

(k)  When a particular source or modification becomes a major 

stationary source or major modification solely by virtue of a 

relaxation in any enforceable limitation which was established 

after August 7, 1980, on the capacity of the source or modification 

to emit a pollutant, such as a restriction on hours of operation, then 

the provisions of this Rule shall apply to the source or 

modification as though construction had not yet begun on the 

source or modification. 

(l)  For the purposes of this Rule, the provisions of 40 CFR 

52.21(r)(2) regarding the period of validity of approval to 

construct are incorporated by reference except that the term 

"Administrator" is replaced with "Director". 

(m)  Volatile organic compounds exempted from coverage in 40 

CFR 51.100(s) shall be exempted when calculating source 

applicability and control requirements under this Rule. 

(n)  The degree of emission limitation required for control of any 

air pollutant under this Rule shall not be affected by: 

(1) that amount of a stack height, not in existence 

before December 31, 1970, that exceeds good 

engineering practice; or 

(2) any other dispersion technique not 

implemented before December 31, 1970. 

(o)  A substitution or modification of a model as provided for in 

40 CFR 51.166(l) is subject to public comment procedures in 

accordance with the requirements of 40 CFR 51.102. 

(p)  Permits may be issued on the basis of innovative control 

technology as set forth in 40 CFR 51.166(s)(1) if the requirements 

of 40 CFR 51.166(s)(2) have been met, subject to the condition of 

40 CFR 51.166(s)(3), and with the allowance set forth in 40 CFR 

51.166(s)(4). 

(q)  If a source to which this Rule applies impacts an area 

designated Class I by requirements of 40 CFR 51.166(e), notice 

to EPA shall be provided as set forth in 40 CFR 51.166(p)(1). If 

the Federal Land Manager presents a demonstration described in 

40 CFR 51.166(p)(3) during the public comment period or public 

hearing to the Director and if the Director concurs with this 

demonstration, the permit application shall be denied. Permits 

may be issued on the basis that the requirements for variances as 

set forth in 40 CFR 51.166(p)(4), (p)(5) and (p)(7), or (p)(6) and 

(p)(7) have been satisfied. Pursuant to 40 CFR 51.166(p)(4), Class 

I Variances, and this Paragraph, the maximum allowable 

increases in micrograms per cubic meter over minor source 

baseline concentration for particulate matter are as follows: 

 

Class I variances – Particulate Matter 

Indicator Averaging Period micrograms per cubic 

meter 

PM2.5 Annual arithmetic 

mean 

4 

PM2.5 24 hour maximum 9 

PM10 Annual arithmetic 

mean 

17 

PM10 24 hour maximum 30 

 

(r)  A permit application subject to this Rule shall be processed in 

accordance with the procedures and requirements of 40 CFR 

51.166(q). Within 30 days of receipt of the application, applicants 

shall be notified if the application is complete as to initial 

information submitted. Commencement of construction before 

full prevention of significant deterioration approval is obtained 

constitutes a violation of this Rule. 

(s)  Approval of an application with regard to the requirements of 

this Rule does not relieve the owner or operator of the 

responsibility to comply with applicable provisions of other rules 

of this Subchapter or Subchapter 02Q of this Title and any other 

requirements under local, state, or federal law. 

(t)  When a source or modification is subject to this Rule the 

following procedures apply: 

(1) Notwithstanding any other provisions of this 

Paragraph, the Director shall, no later than 60 

days after receipt of an application, notify the 

Federal Land Manager with the U.S. 

Department of Interior and U.S. Department of 

Agriculture of an application from a source or 

modification subject to this Rule; 

(2) When a source or modification may affect 

visibility of a Class I area, the Director shall 

provide written notification to all affected 

Federal Land Managers within 30 days of 

receiving the permit application or within 30 

days of receiving advance notification of an 

application. The notification shall be given at 

least 30 days prior to the publication of notice 

for public comment on the application. The 

notification shall include a copy of all 

information relevant to the permit application, 

including an analysis provided by the source of 
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the potential impact of the proposed source on 

visibility; 

(3) The Director shall consider any analysis 

concerning visibility impairment performed by 

the Federal Land Manager if the analysis is 

received within 30 days of notification. If the 

Director finds that the analysis of the Federal 

Land Manager fails to demonstrate to the 

Director's satisfaction that an adverse impact on 

visibility will result in the Class I area, the 

Director shall follow the public hearing process 

described in 40 CFR 51.307(a)(3) on the 

application and include an explanation of the 

Director's decision or notice as to where the 

explanation can be obtained; and 

(4) The Director may require monitoring of 

visibility in or around any Class I area by the 

proposed new source or modification when the 

visibility impact analysis indicates possible 

visibility impairment. 

(u)  If the owner or operator of a source is using projected actual 

emissions to avoid applicability of prevention of significant 

deterioration requirements, the owner or operator shall notify the 

Director of the modification before beginning actual construction. 

The notification shall include: 

(1) a description of the project; 

(2) identification of sources whose emissions could 

be affected by the project; 

(3) the calculated projected actual emissions and an 

explanation of how the projected actual 

emissions were calculated, including 

identification of emissions excluded by 40 CFR 

51.166(b)(40)(ii)(c); 

(4) the calculated baseline actual emissions and an 

explanation of how the baseline actual 

emissions were calculated; and 

(5) any netting calculations, if applicable. 

If upon reviewing the notification, the Director finds that the 

project will cause a prevention of significant deterioration 

evaluation, the Director shall notify the owner or operator of his 

or her findings. The owner or operator shall not make the 

modification until a permit has been issued pursuant to this Rule. 

If a permit revision is not required pursuant to this Rule, the owner 

or operator shall maintain records of annual emissions in tons per 

year, on a calendar year basis related to the modifications, for 10 

years following resumption of regular operations after the change 

if the project involves increasing the emissions unit's design 

capacity or its potential to emit the regulated NSR pollutant; 

otherwise, these records shall be maintained for five years 

following resumption of regular operations after the change. The 

owner or operator shall submit a report to the Director within 60 

days after the end of each year during which these records must 

be generated. The report shall contain the items listed in 40 CFR 

51.166(r)(6)(v)(a) through (c). The owner or operator shall make 

the information documented and maintained under this Paragraph 

available to the Director or the general public pursuant to the 

requirements in 40 CFR 70.4(b)(3)(viii). 

(v)  Increments. For particulate matter, the maximum allowable 

increases in micrograms per cubic meter over the baseline 

concentration for areas classified as Class I, Class II and Class III 

shall be as follows: 

 

Increments - Particulate Matter 

Indicator Averaging Period Class 

I 

Class 

II 

Class 

III 

PM2.5 Annual 

arithmetic mean 

1 4 8 

PM2.5 24 hour 

maximum 

2 9 18 

PM10 Annual 

arithmetic mean 

4 17 34 

PM10 24 hour 

maximum 

8 30 60 

 

(w)(v)  The references to the Code of Federal Regulations (CFR) 

in this Rule are incorporated by reference unless a specific 

reference states otherwise. The version of the CFR incorporated 

in this Rule Rule, with respect to 40 CFR 51.166, is that as of May 

16, 2008 July 1, 2014 at http://www.gpo.gov/fdsys/pkg/FR-2008-

05-16/pdf/E8-10768.pdf https://www.gpo.gov/fdsys/pkg/CFR-

2014-title40-vol2/pdf/CFR-2014-title40-vol2-sec51-166.pdf and 

does not include any subsequent amendments or editions to the 

referenced material. The publication may be accessed free of 

charge. 

 

Authority G.S. 143-215.3(a)(1); 143-215.107(a)(3); 143-

215.107(a)(5); 143-215.107(a)(7); 143-215.108(b). 

 

 

TITLE 21 – OCCUPATIONAL LICENSING BOARDS 

AND COMMISSIONS 

 

CHAPTER 18 – BOARD OF ELECTRICAL 

CONTRACTORS 

 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

State Board of Electrical Contractors intends to adopt the rule 

cited as 21 NCAC 18B .0110 and amend the rules cited as 21 

NCAC 18B .0201, .0202, .0204, .0404, .0501, .0504 and .0505. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

http://www.ncbeec.org 

 

Proposed Effective Date:  October 1, 2017 

 

Public Hearing: 

Date:  June 15, 2017 

Time:  8:30 a.m. 

Location:  State Board of Examiners of Electrical Contractors, 

3101 Industrial Drive, Suite 206, Raleigh, NC 

 

Reason for Proposed Action:  The Board seeks to hold a public 

hearing to consider adjustment of the experience required to take 

the exam, to change the passing score from 75 to 70 and to adjust 

the fees within limits set by the General Assembly. 
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Hearing Officer's Suggested Hearing Comments 

 

INTRODUCTION 

 

[Hearing officer]: 

Good afternoon.  My name is Charlie Carter.  I am a member of the North Carolina 

Environmental Management Commission.  I have been appointed hearing officer for this public 

hearing. My role as hearing officer is to listen to all relevant comment on these proceedings and 

report them to the full Commission.  Sitting with me is Ms. Joelle Burleson.  She is with the 

North Carolina Division of Air Quality, Planning Section. 

 

Some of the staff from the Division of Air Quality are here to assist.  Ms. Burleson, please 

introduce the staff present. 

 

[Ms. Burleson]  (Introduces staff) 

 

[Hearing officer]:  

 

This afternoon we are conducting one hearing. During the hearing we will take comments 

concerning the amendments to the Prevention of Significant Deterioration (PSD) rules. This 

hearing will be held in accordance with the North Carolina Administrative Procedures Act. The 

public notice for this hearing has been published on the North Carolina Office of Administrative 

Hearings website, in the North Carolina Register, and on the Division of Air Quality website. 

The public notice was also e-mailed to those on the DAQ email distribution list. I will enter the 

public notice and the proposed rule changes into the hearing record without reading them at this 

time. 

 

The purpose of this hearing is to take comment on proposed rules to incorporate PM2.5 

Increments, Significant Impact Levels (SIL) and Significant Monitoring Concentration (SMC). 

EPA concluded that the PSD PM2.5 rules previously adapted by North Carolina did not meet its 
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regulatory requirements. On September 14, 2016, EPA disapproved North Carolina’s State 

Implementation Plan (SIP) submittal on September 5, 2013. 

 

The proposed rule changes to 15A NCAC 02D .0530 that are the subject of this hearing are 

proposed to correct the deficiencies identified by EPA in its disapproval. They are expected to 

satisfy EPA’s concerns and result in approval of the rules into the State Implementation Plan. 

 

A regulatory impact analysis on the proposed rule changes was submitted to the Office of State 

Budget and Management (OSBM). OSBM reviewed the proposed rule changes and determined 

they would have little or no impact on State or local governments and no substantial economic 

impact. 

 

It would be helpful if anyone desiring to comment would also submit their comments in written 

form for inclusion in the hearing record. Once called to speak, please come to the podium, state 

your name, and any organization you represent. 

 

I will now open the hearing and take relevant comments on the amendments to the PSD rule. 

 

Is there anyone else who would like to comment? If there are no more comments, then this 

hearing is closed. The hearing record will remain open until June 2, 2017, for written comments. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

Mr. Michael A. Abraczinskas 
Director 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

MAY 2 3 2017 

North Carolina Department of Environmental 
Quality 

Division of Environmental Quality 
1641 Mail Service Center 
Raleigh, North Carolina 27699-1641 

Dear Mr. Abraczinskas: 

Thank you for your letter dated March 31, 2017, transmitting a prehearing package regarding revisions 
to the Prevention of Significant Deterioration rule, I SA NCAC 2D .0530. These revisions were the 
subject of a public comment period beginning April 3, 2017, with written comments due by the close of 
business on June 2, 2017. We have completed our review of the submittal and offer no comments at this 
time. 

We look forward to continuing to work with you and your staff. If you have any questions, please 
contact Ms. Lynorae Benjamin, Chief, Air Regulatory Management Section at ( 404) 562-9040, or have 
your staff contact Ms. Nacosta Ward at (404) 562-9140. 

Sincerely, 

R. Scott Davis 
Chief 
Air Planning and Implementation Branch 

Internet Address (URL) • http://www.epa.gov 

Recycled/Recyclable • Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 30% Postconsumer) 
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Regulatory Impact Analysis 

 

Rule Citation Number:  15A NCAC 02D .0530, Prevention of Significant Deterioration  

       

Rule Topic: Rule Revisions for the Prevention of Significant Deterioration Rule 

 

DEQ Division:   Division of Air Quality 

 

Agency Contact:  Joelle Burleson, Rule Development Branch Supervisor 

   Division of Air Quality (DAQ) 

(919) 707-8720 

Joelle.Burleson@ncdenr.gov 

 

Analyst:  Patrick Knowlson, DAQ 

   (919) 707-8711 

   patrick.knowlson@ncdenr.gov 

 

Impact Summary: State government: No 

Local government: No 

Substantial impact: No 

Private Sector:  Minimal 

 

Authority: G.S. 143-215.3(a)(1); 143-215.107(a)(3); 143-215.107(a)(5); 143-215.107(a)(7); 

143-215.108(b) 

 

Necessity: The proposed rule amendments to the Prevention of Significant Deterioration rule updates 

the federal cross-reference in the rule to address the United States Environmental Protection 

Agency’s (EPA) partial disapproval of North Carolina’s State Implementation Plan (SIP). 

These proposed rule changes are necessary to comply with federal rules and are consistent 

with the principles of Executive Order 70. 

 

I. Executive Summary 

 

The purpose of this document is to determine the fiscal impacts associated with the amendments to 15A 

NCAC 02D .0530, Prevention of Significant Deterioration, to satisfy a partial disapproval by the EPA of 

the Department of Environmental Quality’s (DEQ) SIP submittal on September 5, 2013.  

 

On October 10, 2010, the EPA amended the PM2.5 requirements under the Prevention of Significant 

Deterioration (PSD) program by adding maximum allowable increases in ambient pollutant 

concentrations (‘‘increments’’) and two screening tools, known as the Significant Impact Levels (SILs) 

and a Significant Monitoring Concentration (SMC) for PM2.5. The Environment Management 

Commission (EMC) adopted revisions to 15A NCAC 02D .0530 on July 11, 2013 to add the increments 
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for PM2.5. The rule became effective on September 1, 2013. On September 14, 2016, the EPA approved, 

in part, and disapproved, in part, the DEQ’s SIP submittal.  

 

The Division of Air Quality (DAQ) does not anticipate any fiscal impacts associated with the rule change. 

The amendments will change the incorporation by reference date in the rule to incorporate all the 

requirements that the EPA adopted in its final rule on October 20, 2010. The Office of State Budget and 

Management (OSBM) approved a fiscal note on October 10, 2012 that used this incorporation date. The 

DAQ revised the rule in response to two court decisions during the comment period and submitted an 

addendum to the fiscal note which OSBM approved on February 28, 2013. The addendum did not 

identify any additional costs to the revised rule. This rulemaking removes the rule changes identified in 

the addendum and revert the rule back to the rule analyzed in the original fiscal note.  

  

II.  Background  

 

On May 16, 2008, the EPA issued final rules (73 FR 28321) governing the implementation of the New 

Source Review (NSR) program for particulate matter less than 2.5 micrometers in diameter (PM2.5). PM2.5 

also is known as fine particulates. On November 18, 2010, the Environmental Management Commission 

(EMC) adopted amendments to the PSD and NSR to implement EPA’s final 2008 PM2.5 NSR 

Implementation Rule. The amended rules became effective on January 2, 2011. 

 

On October 10, 2010, the EPA amended the PM2.5 requirements under the PSD program by adding 

maximum allowable increases in ambient pollutant concentrations (‘‘increments’’) and two screening 

tools, known as the Significant Impact Levels (SILs) and a Significant Monitoring Concentration 

(SMC) for PM2.5. The Division of Air Quality prepared amendments to the PSD and NSR rules to 

implement EPA’s 2010 final rule. The EMC approved the Division of Air Quality (DAQ) request to 

proceed to public hearing on November 8, 2012. A fiscal note was prepared by the DAQ and was 

approved by the Office of State Budget and Management (OSBM) on October 10, 2012. That fiscal note 

can be found at https://ncosbm.s3.amazonaws.com/s3fs-public/documents/files/DENR10102012.pdf.  

 

The public notice was published on December 3, 2012 in the North Carolina Register. The close of the 

comment period was February 1, 2013. During the public comment period, there were two court decisions 

that were issued on the implementation of fine particulate (PM2.5) regulations. The first court decision was 

the U.S. Court of Appeals for the District of Columbia Circuit, January 4, 2013, Sierra Club vs. United 

States Environmental Protection Agency (EPA), No. 08-1250. The court reviewed the PM2.5 

Implementation Rule, 72 FR 20586 (4/25/2007) and PM2.5 NSR Implementation Rule, 73 FR 28321 

(5/16/2008). The petitioners challenged EPA’s decision to promulgate its PM2.5 implementation rules 

pursuant to Subpart 1 of Part D of Title I which contains the implementation provisions for nonattainment 

areas in general rather than Subpart 4 of Part D of Title I which contains implementation provisions 

specific to PM10. The court decision remanded the two implementation rules to EPA to re-promulgate 

them pursuant to Subpart 4 of Part D of Title I of the Clean Air Act. 

 

The second court decision was the U.S Court of Appeals for the District of Columbia Circuit, January 22, 

2013, National Resources Defense Council and Sierra Club vs. EPA, No. 10-1413. The court reviewed 

the PM2.5 Increments, Significant Impact Levels (SIL) and Significant Monitoring Concentration (SMC) 
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of the final rule in 75 FR 64864 (October 20, 2010). Specifically, the court reviewed the adoption of the 

SIL and SMC screening tools EPA uses to determine whether a new source may be exempted from 

certain requirements under 40 CFR 51.165, Permit requirements. 

 

Rule 15A NCAC 02D .0530 was amended to remove the incorporation by reference date of October 20, 

2010 and keep the prehearing May 16, 2008 incorporation by reference date. DAQ also explicitly added 

the new PM2.5 and existing PM10 increments as indicators of particulate matter in Paragraph (v) of Rule 

15A NCAC 02D .0530. The significant impact levels (SILs) and significant monitoring concentration 

(SMC) were incorporated by reference in the proposed rule. Due to the court decision to vacate the SILs 

and SMC in EPA’s PM2.5 implementation rule, the SILs and SMC were removed from the proposed rule 

by changing the incorporation date to the prehearing May 16, 2008. An addendum to the approved fiscal 

note was approved by OSBM on February 28, 2013 and can be found at 

https://ncosbm.s3.amazonaws.com/s3fs-public/documents/files/DENR10102012_addendum.pdf. 

 

The EMC adopted revisions to the PSD rule on July 11, 2013 to add the increments for PM2.5. The rule 

became effective on September 1, 2013. The Department of Environmental Quality (DEQ) submitted the 

amended PSD and NSR rules to EPA on September 5, 2013 to be approved into the SIP. On September 

14, 2016, the EPA approved, in part, and disapproved, in part, the DEQ’s SIP submittal. EPA specifically 

states that, though paragraphs (q) and (v) of North Carolina’s revised PSD regulations at 15A NCAC 02D 

.0530 incorporate the federally required numerical PM2.5 increments, North Carolina’s regulations fail to 

include other federally required provisions needed to implement the PM2.5 increments, including the 

definitions of ‘‘major source baseline,’’ ‘‘minor source baseline,’’ and ‘‘baseline area’’ that EPA 

promulgated in the 2010 PSD PM2.5 rule. 

 

III. Proposed Rule Changes 

 

15A NCAC 02D .0530, Prevention of Significant Deterioration, is proposed for amendment to remove the 

Class I variances for particulate matter in Paragraph (q) of the rule and to remove the increments for 

particulate matter in Paragraph (v) of the rule. The incorporation by reference of the CFR would be 

changed to July 1, 2014 to incorporate EPA’s 2010 PSD PM2.5 Rule, EPA’s October 12, 2012 

Condensible Particulate Matter Rule and EPA’s November 26, 2013 Good Cause Final Rule to Remove 

Vacated Elements. The proposed amendments will also remove the cross-reference to Paragraph (v) in 

Paragraph (e) and remove a cross-reference in Paragraph (j) to the repealed rule 15A NCAC 02Q .0302. 

 

IV. Estimating the Fiscal Impacts  

 

The current PSD requirements in Rule 15A NCAC 02D .0530 form the basis of the regulatory baseline. 

The removal of the Class I variances in Paragraph (q) and the increments in Paragraph (v) of the rule will 

not result in a fiscal impact because the Class I variances and increments for particulate matter will 

instead be incorporated by reference in the proposed amendments. The incorporation of the 2012 

condensible particulate matter rule will not result in a fiscal impact. The DAQ already includes 

condensible particulate matter in the measurement of particulate matter through its source testing rules in 

Section 15A NCAC 02D .2600. The incorporation of the 2013 vacated elements rule will not result in a 
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fiscal impact because the DAQ did not adopt the vacated significant impact levels (SILs) and significant 

monitoring concentration (SMC) into the current rule.  

 

The change in the incorporation by reference date to July 1, 2014 reverts the requirements in the current 

proposed rule back to the initial proposed rule that formed the basis for the October 10, 2012 fiscal note 

approved by OSBM. In the 2012 proposed rule that was included with the fiscal note, the incorporation 

by reference date incorporated all requirements of EPA’s 2010 PSD PM2.5 Rule. The July 1, 2014 

incorporation by reference date includes the October 25, 2012 condensible particulate matter rule and 

December 9, 2013 final rule to remove vacated elements from the 2010. Neither of these final rules have a 

fiscal impact because the EMC did not adopt the vacated elements in the September 1, 2013 effective rule 

and the condensible particulate matter was already included in the test methods in Section 15A NCAC 

02D .2600. The July 1, 2014 incorporation date was chosen because it is the first Code of Federal 

Regulation publication date that includes the vacated elements published in the September 1, 2013 

Federal Register. 

 

When modeling to demonstrate compliance with the Prevention of Significant Deterioration (PSD) 

increments, it is necessary to include all PSD increment consuming sources in addition to the proposed 

source. To determine whether or not an existing source consumes increment it is necessary to know the 

applicable baseline dates. There are two types of baseline dates: major source and minor source. The 

major source baseline dates are fixed dates identified in the 1977 Clean Air Act with the exception of 

PM2.5 which was set as October 20, 2010. The EMC chose to not incorporate this new major source 

baseline date based on its review of the January 4, 2013 U.S. Court of Appeals decision mentioned in the 

background section of the document. This was accomplished by keeping the prehearing incorporation by 

reference date of May 16, 2008. 

 

Emissions associated with a modification at a major stationary source consume increment after the major 

source baseline date. The minor source baseline date is set by the first completed PSD application 

received by the Division of Air Quality on a county by county basis. Emission changes at all sources after 

this date affect the increment. It is possible to expand the available increment if a post-baseline source is 

to reduce or eliminate the emissions of the pollutant. 

 

In the addendum to the fiscal note approved by OSBM on February 28, 2013, the DAQ determined there 

was not a fiscal impact when the proposed rule was amended to remove the incorporation by reference 

date of October 20, 2010 and keep the prehearing May 16, 2008 incorporation by reference date. The final 

amended rule became effective on September 1, 2013. Therefore, changing the rule back to the 

requirements in the 2010 PSD PM2.5 Rule will not result in a fiscal impact.  

 

The primary benefit of this set of amendments is to address applicability consistent with the requirements 

of the Clean Air Act and ensure approval of the SIP by EPA. Without the proposed rule change, EPA will 

not be able to approve the current version of the plan. If the state does not have a plan that meets federal 

requirements, the EPA approval can require corrective action within required timeframes or implement a 

federal plan for North Carolina. A federal plan may require solutions that are not the best to fit a 

particular area and are less preferable than having a state-controlled program.  
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Uncertainty  

 

The rule amendment sets the major source baseline date of October 20, 2010 for PM2.5 as promulgated 

by EPA’s 2010 PSD PM2.5 Rule. The current rule has a major source baseline date of January 6, 1975. It 

is possible to expand or reduce the available increment depending on if new or modified sources are 

increasing or decreasing the amount of emissions of PM2.5. A PSD increment modeling analysis is 

location-specific, meaning that each analysis is created from the pollutant-specific ambient air quality 

baseline conditions for the area in which the project is located. The DAQ cannot predict with any 

certainty where and when new sources will be built in the state or existing sources will be modified. 

Therefore, the DAQ cannot accurately determine if an increment will be fully consumed in any area of the 

state. While the new major source date allows for less growth because the state does not get credit for 

ambient air concentration reductions that have taken place between 1975 and 2010, the DAQ does not 

expect any impact in the short term due to ambient air concentrations continuing to decrease since the 

October 20, 2010 baseline date. 
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in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 

• does not have Federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 

• is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 

• is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 

• is not subject to requirements of 
Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the CAA; and 

• does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994). 

The SIP is not approved to apply on 
any Indian reservation land or in any 
other area where EPA or an Indian tribe 
has demonstrated that a tribe has 
jurisdiction. In those areas of Indian 
country, the rule does not have tribal 
implications as specified by Executive 
Order 13175 (65 FR 67249, November 9, 
2000), nor will it impose substantial 

direct costs on tribal governments or 
preempt tribal law. 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this action and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2). 

Under section 307(b)(1) of the CAA, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by November 14, 2016. Filing a 
petition for reconsideration by the 
Administrator of this final rule does not 
affect the finality of this action for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 

be challenged later in proceedings to 
enforce its requirements. See section 
307(b)(2). 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Incorporation by 
reference, Intergovernmental relations, 
Nitrogen dioxide, Ozone, Reporting and 
recordkeeping requirements, Volatile 
organic compounds. 

Dated: September 2, 2016. 
V. Anne Heard, 
Acting Regional Administrator, Region 4. 

40 CFR part 52 is amended as follows: 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

■ 1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart L—Georgia 

■ 2. Section 52.570(e), is amended by 
adding the entry ‘‘110(a)(1) and (2) 
Infrastructure Requirements for the 2010 
1-hour NO2 NAAQS’’ at the end of the 
table to read as follows: 

§ 52.570 Identification of plan. 

* * * * * 
(e) * * * 

EPA-APPROVED GEORGIA NON-REGULATORY PROVISIONS 

Name of nonregulatory 
SIP provision 

Applicable geographic or 
nonattainment area 

State 
submittal date/ 
effective date 

EPA approval 
date Explanation 

* * * * * * * 
110(a)(1) and (2) Infrastructure Re-

quirements for the 2010 1-hour 
NO2 NAASQ.

Georgia .......................................... 3/25/2013 9/14/2016 With the exception of sections 
110(a)(2)(C), prong 3 of D(i), 
and (J) and sections 
110(a)(2)(D)(i)(I) and (II) (prongs 
1, 2, and 4). 

[FR Doc. 2016–21991 Filed 9–13–16; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R04–OAR–2015–0501; FRL–9952–31– 
Region 4] 

Air Plan Approval and Disapproval; 
North Carolina: New Source Review for 
Fine Particulate Matter (PM2.5) 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is approving, in part, and 
disapproving, in part, changes to the 
North Carolina State Implementation 
Plan (SIP), provided by the North 
Carolina Department of Environmental 
Quality (NC DEQ) through the Division 
of Air Quality (DAQ), to EPA in 
submittals dated May 16, 2011, (two 
separate submittals) and September 5, 
2013. These SIP submittals modify 
North Carolina’s New Source Review 
(NSR)—Prevention of Significant 
Deterioration (PSD) and Nonattainment 
New Source Review (NNSR)— 

permitting regulations and include the 
adoption of some federal requirements 
regarding implementation of the fine 
particulate matter (PM2.5) national 
ambient air quality standards (NAAQS) 
through the NSR permitting program. As 
a result of the disapproval of a portion 
of the State’s NSR requirements, EPA is 
also approving, in part, and 
disapproving, in part, the PSD elements 
of North Carolina’s infrastructure SIP 
submittals for the 2008 lead, 2008 8- 
hour ozone, 2010 sulfur dioxide (SO2), 
2010 nitrogen dioxide (NO2) and the 
2012 PM2.5 NAAQS, and converting the 
Agency’s previous conditional 
approvals of the PSD elements of North 
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1 North Carolina’s regulations at 15A NCAC 02D 
.0530 use incorporation by reference (IBR) to adopt 
the federal regulations in the CFR as of May 16, 
2008, which do not include the definitions of 
‘‘major source baseline,’’ ‘‘minor source baseline,’’ 
and ‘‘baseline area’’ that EPA promulgated in the 
2010 PSD PM2.5 rule. Thus, the definition of ‘‘major 
source baseline date’’ incorporated into 15A NCAC 
02D .0530 does not include the federally required 
PM2.5 major source baseline date of October 20, 
2010, but instead states: ‘‘In the case of particulate 
matter and sulfur dioxide, January 6, 1975.’’ 
Likewise, the definition of ‘‘minor source baseline 
date’’ incorporated into 15A NCAC 02D .0530 does 

not include the federally required PM2.5 trigger date 
of October 20, 2011, but instead states: ‘‘In the case 
of particulate matter and sulfur dioxide, August 7, 
1977.’’ It is EPA’s understanding that North 
Carolina interprets the term ‘‘particulate matter’’ in 
North Carolina’s regulations to encompass PM2.5, 
resulting in a PM2.5 major source baseline date of 
January 6, 1975, and a PM2.5 trigger date of August 
7, 1977. 

2 Paragraph (v) establishes the numerical PM2.5 
increments. Paragraph (q) addresses the Class I 
PM2.5 variances. Paragraph (e) incorporates 
paragraph (v) by reference. EPA proposed to 
disapprove 15A NCAC 02D .0530, paragraphs (e), 
(q), and (v) in part, rather than in their entirety, 
because the paragraphs also include previously 
approved PM10 increment requirements. 
Specifically, in addition to making the PM2.5-related 
changes to these paragraphs, North Carolina also 
revised 15A NCAC 02D .0530, paragraphs (e), (q), 
and (v), to directly incorporate the PM10 
increments. Previously, North Carolina had 
incorporated the PM10 increments into 15A NCAC 
02D .0530 by reference to the CFR. EPA is 
approving the PM10-related changes to paragraphs 
(e), (q), and (v). 

Carolina’s infrastructure SIP submittals 
for the 1997 Annual PM2.5 and 2006 24- 
hour PM2.5 NAAQS to partial approvals 
and partial disapprovals. This partial 
disapproval triggers the requirement for 
EPA to promulgate a Federal 
Implementation Plan (FIP) no later than 
two years from the date of the 
disapproval unless the State corrects the 
deficiencies through a SIP revision and 
EPA approves the SIP revision before 
EPA promulgates such a FIP. 
DATES: This rule will be effective 
October 14, 2016. 
ADDRESSES: EPA has established a 
docket for this action under Docket 
Identification No. EPA–R04–OAR– 
2015–0501. All documents in the docket 
are listed on the www.regulations.gov 
Web site. Although listed in the index, 
some information is not publicly 
available, i.e., Confidential Business 
Information or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically through 
www.regulations.gov or in hard copy at 
the Air Regulatory Management Section, 
Air Planning and Implementation 
Branch, Air, Pesticides and Toxics 
Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street SW., 
Atlanta, Georgia 30303–8960. EPA 
requests that if at all possible, you 
contact the person listed in the FOR 
FURTHER INFORMATION CONTACT section to 
schedule your inspection. The Regional 
Office’s official hours of business are 
Monday through Friday, 8:30 a.m. to 
4:30 p.m., excluding federal holidays. 
FOR FURTHER INFORMATION CONTACT: Joel 
Huey of the Air Planning and 
Implementation Branch, Air, Pesticides 
and Toxics Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street SW., 
Atlanta, Georgia 30303–8960. Mr. Huey 
can be reached by telephone at (404) 
562–9104 or via electronic mail at 
huey.joel@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background and Overview 
In submittals dated May 16, 2011 (two 

separate submittals), and September 5, 
2013, DAQ submitted to EPA changes to 
the North Carolina SIP with regard to 
the State’s PSD and NNSR regulations 
found at 15A North Carolina 
Administrative Code (NCAC) 02D .0530 
and 15A NCAC 02D .0531. These SIP 
submittals modify North Carolina’s NSR 
permitting regulations (for both PSD and 

NNSR) and include the adoption of 
some federal requirements regarding 
implementation of the PM2.5 NAAQS 
through the NSR permitting program. In 
the notice of proposed rulemaking 
(NPRM) published on May 10, 2016 (81 
FR 28797), EPA proposed to take the 
following four actions, some with 
multiple parts, regarding the North 
Carolina submittals: 

• Approval of a May 16, 2011, SIP 
submittal from North Carolina (as 
revised and updated by the State’s 
September 5, 2013, SIP submittal) as 
meeting the requirements of EPA’s rule, 
‘‘Implementation of the New Source 
Review (NSR) Program for Particulate 
Matter Less Than 2.5 Micrometers 
(PM2.5),’’ Final Rule, 73 FR 28321 (May 
16, 2008) (hereafter referred to as the 
‘‘2008 NSR PM2.5 Implementation 
Rule’’). 

• Disapproval of the portions of North 
Carolina’s September 5, 2013, SIP 
submittal pertaining to adoption and 
implementation of the PM2.5 increments 
because North Carolina’s proposed SIP 
revisions do not fully meet the 
requirements of EPA’s rulemaking, 
‘‘Prevention of Significant Deterioration 
(PSD) for Particulate Matter Less Than 
2.5 Micrometers (PM2.5)—Increments, 
Significant Impact Levels (SILs) and 
Significant Monitoring Concentration 
(SMC),’’ Final Rule, 75 FR 64864 
(October 20, 2010) (hereafter referred to 
as the ‘‘2010 PSD PM2.5 Rule’’). 
Specifically, though paragraphs (q) and 
(v) of North Carolina’s revised PSD 
regulations at 15A NCAC 02D .0530 
incorporate the federally required 
numerical PM2.5 increments, North 
Carolina’s regulations fail to include 
other federally required provisions 
needed to implement the PM2.5 
increments, including (1) the definition 
of ‘‘[m]ajor source baseline date’’ for 
PM2.5 codified at 40 CFR 
51.166(b)(14)(i)(c) (defined as October 
20, 2010); (2) the definition of ‘‘[m]inor 
source baseline date’’ for PM2.5 codified 
at 40 CFR 51.166(b)(14)(ii)(c) (which 
establishes the PM2.5 trigger date as 
October 20, 2011); and (3) the definition 
of ‘‘[b]aseline area’’ codified at 40 CFR 
51.166(b)(15)(i).1 Without these 

definitions, North Carolina’s PSD 
regulations do not require PSD sources 
to conduct the appropriate analyses 
demonstrating that emissions from 
proposed construction of new major 
stationary sources or major 
modifications will not cause or 
contribute to air quality deterioration 
beyond the amount allowed by the 
PM2.5 increments. Therefore, EPA 
proposed to disapprove all of the PM2.5 
increment provisions set forth in North 
Carolina’s September 5, 2013, SIP 
submittal, including all of the PM2.5- 
related changes to 15A NCAC 02D .0530 
at paragraphs (e), (q), and (v).2 

• Approval of administrative changes 
to North Carolina’s PSD and NNSR 
regulations at 15A NCAC 02D .0530 and 
15A NCAC 02D .0531 provided by the 
State in a SIP submittal also dated May 
16, 2011, including clarification of the 
applicability of best available control 
technology (BACT) and lowest 
achievable emission rate (LAER) for 
electrical generating units (EGUs) in the 
State, and the inclusion of an additional 
Federal Land Manager (FLM) 
notification provision. 

• Approval, in part, and disapproval, 
in part, of the PSD elements of North 
Carolina’s infrastructure SIP submittals 
for the 2008 lead, 2008 8-hour ozone, 
2010 SO2, 2010 NO2 and 2012 PM2.5 
NAAQS and conversion of the Agency’s 
previous conditional approvals of the 
PSD elements of North Carolina’s 
infrastructure SIP submittals for the 
1997 Annual PM2.5 and 2006 24-hour 
PM2.5 NAAQS to partial approvals and 
partial disapprovals. 
Comments on the NPRM were due on or 
before June 9, 2016. The details of North 
Carolina’s submittals and the rationale 
for EPA’s actions are explained in the 
NPRM. 
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3 The North Carolina Department of Environment 
and Natural Resources is now the North Carolina 
Department of Environmental Quality. 

4 In the D.C. Circuit litigation, North Carolina 
argued that the 2013 NRDC decision constituted 
grounds arising after the 60th day following EPA’s 
publication of the 2010 PSD PM2.5 Rule in the 
Federal Register, and therefore started a new 60- 
day period during which North Carolina could 
petition the D.C. Circuit to review the 2010 PM2.5 
PSD Rule. North Carolina, 614 Fed. Appx. at 518. 
The D.C. Circuit found that even if NRDC 
constituted after-arising grounds, ‘‘North Carolina 
brought its petition more than ten months after [the 
Court] issued NRDC—well outside of the sixty-day 
window for petitions that the after-arising grounds 
exception [in CAA section 307(b)] provides.’’ Id. 
Therefore, the Court concluded: ‘‘Even assuming, 
without deciding, that NRDC constituted after- 
arising grounds, North Carolina’s petition is thus 
still untimely.’’ Id. 

II. Response to Comments 
EPA received one adverse comment 

submission, from DAQ, on the May 10, 
2016, NPRM to approve, in part, and 
disapprove, in part, changes to North 
Carolina’s SIP-approved NSR permitting 
regulations. The comment submission is 
available in the docket for this final 
rulemaking action. 

In its comments, DAQ objects to 
EPA’s proposed disapproval of the PM2.5 
increment-related portions of 
paragraphs (e), (q) and (v) of North 
Carolina’s PSD rule 15A NCAC 02D 
.0530 for failing to incorporate the 
definitions of ‘‘major source baseline 
date,’’ ‘‘minor source baseline date,’’ 
and ‘‘baseline area’’ as found in EPA’s 
2010 PSD PM2.5 Rule. DAQ contends 
that EPA’s proposed disapproval of 
North Carolina’s PM2.5 increment 
provisions fails to properly account for 
the decision by the United States Court 
of Appeals for the District of Columbia 
(D.C. Circuit) in Natural Resource 
Defense Council v. EPA, 706 F.3d 428 
(D.C. Cir., 2013) (NRDC), where the 
Court determined that PM2.5 is not a 
new pollutant, but rather is 
encompassed by the statutory definition 
of the pollutant PM10. According to 
DAQ, North Carolina’s regulations, 
which incorporate by reference the prior 
federal definitions applicable to 
‘‘particulate matter’’ (rather than the 
definitions applicable to PM2.5 
promulgated in EPA’s 2010 PSD PM2.5 
Rule), are consistent with the Clean Air 
Act (CAA or Act) and NRDC and can be 
approved into the SIP as written. For the 
same reason, DAQ also objects to EPA’s 
proposed disapproval of the PSD 
elements of seven infrastructure SIP 
submittals. DAQ’s comments 
incorporate by reference the following 
documents: (1) Opening Brief of 
Petitioner in North Carolina v. United 
States Environmental Protection 
Agency, 13–1312 and 14–1186, dated 
October 9, 2014; (2) Reply Brief of 
Petitioner for North Carolina v. United 
States Environmental Protection 
Agency, 13–1312 and 14–1186, dated 
February 10, 2015; and (3) letter from 
John Skvarla (North Carolina 
Department of Environment and Natural 
Resources 3) to Gina McCarthy (EPA), 
dated August 22, 2013. 

The legal briefs attached to DAQ’s 
comments were filed in the D.C. Circuit 
by the State of North Carolina in 
support of the State’s consolidated 
petitions for review of EPA’s 2010 PSD 
PM2.5 Rule and of EPA’s denial of the 
State’s administrative petition for 

reconsideration of the PSD PM2.5 Rule. 
In the briefs, the State challenged the 
2010 PSD PM2.5 Rule on the basis that 
the rule improperly set new baseline 
dates for calculating PM2.5 increment 
consumption rather than using the pre- 
existing particulate matter baseline 
dates set forth in the CAA. EPA filed a 
Response Brief in that case disputing 
the legal arguments in the briefs that 
DAQ has now submitted to support its 
comments on this SIP rule. The D.C. 
Circuit dismissed both of North 
Carolina’s petitions for review as 
untimely. See North Carolina v. EPA, 
614 Fed. Appx. 517, 2015 U.S. App. 
LEXIS 16246 (D.C. Cir. 2015). 

The August 22, 2013, letter from John 
Skvarla that DAQ attached to its 
comments was sent by North Carolina to 
EPA prior to the D.C. Circuit litigation 
and raised the same concern regarding 
the PM2.5 increment baseline dates in 
the 2010 PSD PM2.5 Rule that North 
Carolina raised in the D.C. Circuit 
litigation. EPA responded to the April 
22, 2013, letter from Secretary Skvarla 
to Administrator McCarthy in 
conjunction with EPA’s August 28, 
2014, response to the State’s petition for 
EPA to reconsider or revise the 2010 
PSD PM2.5 Rule. 

In response to DAQ’s comments, EPA 
notes that DAQ does not claim that 
North Carolina’s PM2.5 increment 
provisions satisfy the relevant federal 
criteria for state PSD programs set forth 
at 40 CFR 51.166 (as promulgated in the 
2010 PSD PM2.5 Rule). Rather, DAQ’s 
opposition to EPA’s proposed 
disapproval of North Carolina’s PM2.5 
increment provisions is based entirely 
on DAQ’s claim that the federal PM2.5 
increment baseline provisions set forth 
at 40 CFR 51.166 are unlawful. In 
determining whether to approve North 
Carolina’s PM2.5 increment submittal, 
however, EPA considers only whether 
North Carolina’s proposed SIP revision 
satisfies the minimum federal criteria 
set forth at 50 CFR 51.166 and other 
requirements governing SIP revisions. 
EPA’s action on North Carolina’s 
submittal does not reopen for comment 
EPA’s determination of the appropriate 
PM2.5 increment baselines for SIP- 
approved PSD programs, which were 
established in the final 2010 PSD PM2.5 
Rule published in the Federal Register 
on October 20, 2010 (75 FR 64864). 

Under CAA section 307(b)(1), 42 
U.S.C. 7607(b)(1), any petition for 
review of the 2010 PSD PM2.5 Rule had 
to be filed in the D.C. Circuit within 60 
days of EPA’s publication of the rule in 
the Federal Register, unless such 
petition is based solely on grounds 
arising after the 60th day, in which case 
the petition had to be filed within 60 

days after such grounds arose. As the 
D.C. Circuit explained in dismissing 
North Carolina’s petition for review of 
the 2010 PSD PM2.5 Rule, North 
Carolina missed the statutory deadline 
for filing a petition for review of the 
PM2.5 increment baseline provisions set 
forth in that Rule and did not file its 
court challenge within 60 days of the 
NRDC court decision that the State 
alleged to establish ‘‘after arising’’ 
grounds for such a challenge. See North 
Carolina, 614 Fed. Appx. at 517.4 

Based on its view of the NRDC court 
decision, North Carolina separately 
petitioned EPA to reconsider or revise 
the baseline date in the 2010 PSD PM2.5 
Rule and subsequently challenged 
EPA’s response to that petition in the 
D.C. Circuit. EPA determined that 
revision of the baseline dates for PM2.5 
in the 2010 rule was not appropriate or 
compelled by the court decision cited 
by North Carolina. EPA also considered 
and responded to the April 22, 2013, 
letter from Secretary Skvarla in the 
manner described above. Accordingly, 
EPA has already given due 
consideration to the concern raised by 
North Carolina in its comment regarding 
the content of the EPA regulations. The 
Court upheld EPA’s response to the 
State’s petition to change the rule. 614 
Fed. Appx. at 519. 

Thus, the legal issues raised by North 
Carolina concerning the content of 
EPA’s regulations are settled and not 
open to reconsideration in this action 
regarding North Carolina’s SIP 
submittal. For purposes of this action, 
the PM2.5 increment baseline provisions 
for SIP-approved state PSD programs set 
forth in 40 CFR 51.166 are final and 
effective for all states, including North 
Carolina. EPA is required to apply its 
regulations as they are presently 
written. See, e.g., 78 FR 63883, 63885 
(Oct. 25, 2013) (EPA action on the Utah 
SIP based on the terms of the current 
version of 40 CFR 51.166). Accordingly, 
DAQ’s comments regarding alleged 
defects in the PM2.5 increment baseline 
dates established in the 2010 PSD PM2.5 
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5 62 FR 27968 (May 22, 1997). 
6 As explained in the NPRM (81 FR at 28803, fn. 

17), the revisions to paragraphs (e), (q), and (v) 
provided in North Carolina’s September 5, 2013, 
SIP submittal include PM10 increment provisions in 
addition to PM2.5 provisions. Prior to these rule 
changes, North Carolina had incorporated the PM10 
increments into 15A NCAC 02D .0530 by reference 
to the CFR. North Carolina’s decision to write the 
PM10 increment requirements directly into its rule 
rather than to incorporate them by reference does 
not change the applicable SIP requirements with 
respect to PM10 increments. 

7 EPA expects North Carolina sources that are 
subject (or become subject) to PSD requirements to 
continue complying with federal PM2.5 increment 
requirements following this disapproval action, 
including use of the federally required baseline 
dates for calculating PM2.5 increment consumption. 

Rule (including arguments made in 
attachments to DAQ’s comment 
submission) are not relevant to EPA’s 
determination in this final action of 
whether the PM2.5 increment provisions 
in North Carolina’s September 5, 2013, 
SIP submittal are approvable. 

To be federally-approvable, North 
Carolina’s PM2.5 increment provisions 
must meet the requirements of 40 CFR 
51.166 unless North Carolina can 
demonstrate that it has alternative 
measures in its plan other than PM2.5 
increments that satisfy the PSD 
requirements under sections 166(c) and 
166(d) of the CAA. See 40 CFR 
51.166(c)(2). Specifically regarding the 
definitions of key terms set forth at 40 
CFR 51.166(b), the regulations state that 
‘‘[a]ll State plans shall use’’ these 
definitions, unless ‘‘the State 
specifically demonstrates that the 
submitted definition is more stringent, 
or at least as stringent, in all respects’’ 
as the federal definition. See 40 CFR 
51.166(b). As EPA explained in the 
NPRM, North Carolina’s PM2.5 
increment provisions at 15A NCAC 02D 
.0530 do not incorporate the federally 
required definitions of ‘‘major source 
baseline date,’’ ‘‘minor source baseline 
date,’’ and ‘‘baseline area.’’ Nor has 
North Carolina demonstrated—or even 
claimed—that alternative definitions in 
the State’s plan are more stringent, or at 
least as stringent, as the federal 
definitions set forth at 40 CFR 51.166. 
Likewise, North Carolina has not 
identified measures in its plan other 
than PM2.5 increments that satisfy the 
PSD requirements under sections 166(c) 
and 166(d) of the CAA and would 
warrant approval under 40 CFR 
51.166(c)(2). DAQ’s comments do not 
refute EPA’s determination that North 
Carolina’s PM2.5 increment provisions 
are not in compliance with 40 CFR 
51.166. Therefore, EPA disagrees with 
DAQ’s comment that North Carolina’s 
rules can be approved into the SIP as 
written. 

III. Incorporation by Reference 
In this rule, EPA is including in a 

final EPA rule regulatory text that 
includes incorporation by reference. In 
accordance with requirements of 1 CFR 
51.5, EPA is incorporating by reference 
portions of North Carolina’s regulations 
15A NCAC 02D .0530 and 15A NCAC 
02D .0531, entitled ‘‘Prevention of 
Significant Deterioration’’ and ‘‘Sources 
in Nonattainment Areas,’’ effective 
September 1, 2013. Therefore, these 
materials have been approved by EPA 
for inclusion in the SIP, have been 
incorporated by reference by EPA into 
that plan, are fully federally enforceable 
under sections 110 and 113 of the CAA 

as of the effective date of the final 
rulemaking of EPA’s approval, and will 
be incorporated by reference by the 
Director of the Federal Register in the 
next update to the SIP compilation.5 
EPA has made, and will continue to 
make, these materials generally 
available through www.regulations.gov 
and/or at the EPA Region 4 Office 
(please contact the person identified in 
the FOR FURTHER INFORMATION CONTACT 
section of this preamble for more 
information). 

IV. Final Actions 
EPA is approving, in part, and 

disapproving, in part, changes to the 
North Carolina SIP provided by the 
DAQ to EPA on May 16, 2011, (two 
submittals) and September 5, 2013. 
These changes modify North Carolina’s 
NSR permitting regulations codified at 
15A 02D .0530—Prevention of 
Significant Deterioration and 15A NCAC 
02D.0531—Sources in Nonattainment 
Areas, and include the adoption of some 
federal requirements respecting 
implementation of the PM2.5 NAAQS 
through the NSR permitting program. 
Specifically, EPA is approving the 
State’s changes as they relate to the 
requirements to comply with EPA’s 
2008 NSR PM2.5 Implementation Rule 
(provided in the first May 16, 2011, SIP 
submittal and the September 5, 2013, 
SIP submittal) and the State’s 
miscellaneous changes as described in 
Section III.C. of the NPRM (provided in 
the second May 16, 2011, SIP submittal 
and the September 5, 2013, SIP 
submittal). EPA is disapproving North 
Carolina’s September 5, 2013, SIP 
submittal as it relates to the 
requirements to comply with EPA’s 
2010 PSD PM2.5 Rule. The versions of 
15A NCAC 02D .0530 (PSD) and 15A 
NCAC 02D .0531 (NNSR) that became 
effective in the State on September 1, 
2013, will be incorporated into North 
Carolina’s SIP, with the exception of the 
portions of paragraphs 15A NCAC 02D 
.0530(e), (q), and (v) that pertain to 
PM2.5 increments. EPA is approving the 
portions of paragraphs 15A NCAC 02D 
.0530(e), (q), and (v) that pertain to 
PM10.6 As a result of the disapproval of 
a portion of the State’s NSR 

requirements, EPA also is disapproving 
the PSD elements of the North 
Carolina’s infrastructure SIP submittals 
for the 2008 lead, 2008 8-hour ozone, 
2010 SO2, 2010 NO2 and the 2012 PM2.5 
NAAQS; and is converting the Agency’s 
previous conditional approvals of the 
PSD elements of North Carolina’s 
infrastructure SIP submittals for the 
1997 Annual PM2.5 and 2006 24-hour 
PM2.5 NAAQS to partial approvals and 
partial disapprovals. 

North Carolina did not submit its 
PM2.5 increment provisions or its 
infrastructure SIPs to meet requirements 
for Part D of the CAA or a SIP call; 
therefore, EPA’s final action to 
disapprove North Carolina’s PM2.5 
increment provisions and to partially 
disapprove the PSD portions of the 
State’s infrastructure SIP submittals 
does not trigger sanctions. However, this 
final disapproval action does trigger the 
requirement under section 110(c) for 
EPA to promulgate a FIP no later than 
two years from the date of the 
disapproval unless the State corrects the 
deficiency through a SIP revision and 
EPA approves the SIP revision before 
EPA promulgates such a FIP.7 

V. Statutory and Executive Order 
Reviews 

Under the CAA, the Administrator is 
required to approve a SIP submittal that 
complies with the provisions of the Act 
and applicable federal regulations. See 
42 U.S.C. 7410(k); 40 CFR 52.02(a). 
Thus, in reviewing SIP submittals, 
EPA’s role is to approve state choices, 
provided that they meet the criteria of 
the CAA. This action approves, in part, 
and disapproves, in part, state law as 
meeting federal requirements and does 
not impose additional requirements 
beyond those imposed by state law. EPA 
is determining that the PSD portion of 
some of the aforementioned SIP 
submittals do not meet federal 
requirements. For that reason, this 
action: 

• Is not a significant regulatory action 
subject to review by the Office of 
Management and Budget under 
Executive Orders 12866 (58 FR 51735, 
October 4, 1993) and 13563 (76 FR 3821, 
January 21, 2011); 

• does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 

• is certified as not having a 
significant economic impact on a 
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substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 

• does not have Federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 

• is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 

• is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 

• is not subject to requirements of 
Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the CAA; and 

• does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994). 

The SIP is not approved to apply on 
any Indian reservation land or in any 
other area where EPA or an Indian tribe 
has demonstrated that a tribe has 
jurisdiction. In those areas of Indian 
country, the rule does not have tribal 
implications as specified by Executive 
Order 13175 (65 FR 67249, November 9, 
2000), nor will it impose substantial 
direct costs on tribal governments or 
preempt tribal law. 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Incorporation by 
reference, Intergovernmental relations, 
Lead, Nitrogen dioxide, Ozone, 
Particulate matter, Reporting and 
recordkeeping requirements, Sulfur 
oxides. 

Dated: September 6, 2016. 
V. Anne Heard, 
Acting Regional Administrator, Region 4. 

40 CFR part 52 is amended as follows: 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

■ 1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart II—North Carolina 

■ 2. Section 52.1770 is amended by: 
■ a. In paragraph (c), Table 1, under 
Subchapter 2D, Section .0500, revising 
the entries for ‘‘Sect .0530’’ and ‘‘Sect 
.0531’’. 
■ b. In paragraph (e), adding entries for 
‘‘110(a)(1) and (2) Infrastructure 
Requirements for 1997 Fine Particulate 
Matter NAAQS’’, ‘‘110(a)(1) and (2) 
Infrastructure Requirements for 2006 
Fine Particulate Matter NAAQS’’, 
‘‘110(a)(1) and (2) Infrastructure 
Requirements for the 2008 Lead 
NAAQS’’, ‘‘110(a)(1) and (2) 
Infrastructure Requirements for the 2008 
8-Hour Ozone NAAQS’’, ‘‘110(a)(1) and 
(2) Infrastructure Requirements for the 
2010 1-hour NO2 NAAQS’’, ‘‘110(a)(1) 
and (2) Infrastructure Requirements for 
the 2010 1-hour SO2 NAAQS’’ and 
‘‘110(a)(1) and (2) Infrastructure 
Requirements for the 2012 Annual PM2.5 
NAAQS’’ at the end of the table. 

The revisions and additions read as 
follows: 

§ 52.1770 Identification of plan. 

* * * * * 
(c) * * * 

TABLE 1—EPA APPROVED NORTH CAROLINA REGULATIONS 

State citation Title/subject State effective 
date EPA approval date Explanation 

Subchapter 2D Air Pollution Control Requirements 

* * * * * * * 

Section .0500 Emission Control Standards 

* * * * * * * 

Sect .0530 ......... Prevention of Significant Deterio-
ration.

9/1/2013 ....................................................... Disapproved the portions of para-
graphs 15A NCAC 02D 
.0530(e), (q), and (v) that per-
tain to PM2.5 increments. 

Sect .0531 ......... Sources in Nonattainment Areas .. 9/1/2013 9/14/2016, [Insert citation of publi-
cation in Federal Register].

* * * * * * * 

* * * * * (e) * * * 
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EPA-APPROVED NORTH CAROLINA NON-REGULATORY PROVISIONS 

Provision State effective 
date 

EPA Approval 
date Federal Register citation Explanation 

* * * * * * * 

110(a)(1) and (2) Infra-
structure Requirements 
for 1997 Fine Particu-
late Matter NAAQS.

4/1/2008 9/14/2016 [Insert citation of publica-
tion in Federal Reg-
ister].

Partially approve the PSD elements of sections 
110(a)(2)(C), 110(a)(2)(D)(i)(II) (prong 3) and 
110(a)(2)(J) and disapprove with respect to the 
PM2.5 increment requirements of 2010 PSD PM2.5 
Rule. 

110(a)(1) and (2) Infra-
structure Requirements 
for 2006 Fine Particu-
late Matter NAAQS.

9/21/2009 9/14/2016 [Insert citation of publica-
tion in Federal Reg-
ister].

Partially approve the PSD elements of sections 
110(a)(2)(C), 110(a)(2)(D)(i)(II) (prong 3) and 
110(a)(2)(J) and disapprove with respect to the 
PM2.5 increment requirements of 2010 PSD PM2.5 
Rule. 

110(a)(1) and (2) Infra-
structure Requirements 
for the 2008 Lead 
NAAQS.

6/15/2012 9/14/2016 [Insert citation of publica-
tion in Federal Reg-
ister].

Partially approve the PSD elements of sections 
110(a)(2)(C), 110(a)(2)(D)(i)(II) (prong 3) and 
110(a)(2)(J) and disapprove with respect to the 
PM2.5 increment requirements of 2010 PSD PM2.5 
Rule. 

110(a)(1) and (2) Infra-
structure Requirements 
for the 2008 8-Hour 
Ozone NAAQS.

11/2/2012 9/14/2016 [Insert citation of publica-
tion in Federal Reg-
ister].

Partially approve the PSD elements of sections 
110(a)(2)(C), 110(a)(2)(D)(i)(II) (prong 3) and 
110(a)(2)(J) and disapprove with respect to the 
PM2.5 increment requirements of 2010 PSD PM2.5 
Rule. 

110(a)(1) and (2) Infra-
structure Requirements 
for the 2010 1-hour NO2 
NAAQS.

8/23/2013 9/14/2016 [Insert citation of publica-
tion in Federal Reg-
ister].

Partially approve the PSD elements of sections 
110(a)(2)(C), 110(a)(2)(D)(i)(II) (prong 3) and 
110(a)(2)(J) and disapprove with respect to the 
PM2.5 increment requirements of 2010 PSD PM2.5 
Rule. 

110(a)(1) and (2) Infra-
structure Requirements 
for the 2010 1-hour SO2 
NAAQS.

3/18/2014 9/14/2016 [Insert citation of publica-
tion in Federal Reg-
ister].

Partially approve the PSD elements of sections 
110(a)(2)(C), 110(a)(2)(D)(i)(II) (prong 3) and 
110(a)(2)(J) and disapprove with respect to the 
PM2.5 increment requirements of 2010 PSD PM2.5 
Rule. 

110(a)(1) and (2) Infra-
structure Requirements 
for the 2012 Annual 
PM2.5 NAAQS.

12/4/2015 9/14/2016 [Insert citation of publica-
tion in Federal Reg-
ister].

Partially approve the PSD elements of sections 
110(a)(2)(C), 110(a)(2)(D)(i)(II) (prong 3) and 
110(a)(2)(J) and disapprove with respect to the 
PM2.5 increment requirements of 2010 PSD PM2.5 
Rule. 

§ 52.1773 [Removed and Reserved] 

■ 3. Section 52.1773 is removed and 
reserved. 
[FR Doc. 2016–21994 Filed 9–13–16; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 63 

[EPA–HQ–OAR–2006–0790; FRL–9951–64– 
OAR] 

RIN 2060–AS10 

National Emission Standards for 
Hazardous Air Pollutants for Area 
Sources: Industrial, Commercial, and 
Institutional Boilers 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule; notice of final action 
on reconsideration. 

SUMMARY: This action sets forth the 
Environmental Protection Agency’s 
(EPA’s) final decision on the issues for 

which it announced reconsideration on 
January 21, 2015, that pertain to certain 
aspects of the February 1, 2013, final 
amendments to the ‘‘National Emission 
Standards for Hazardous Air Pollutants 
for Area Sources: Industrial, 
Commercial, and Institutional Boilers’’ 
(Area Source Boilers Rule). The EPA is 
retaining the subcategory and separate 
requirements for limited-use boilers, 
consistent with the February 2013 final 
rule. In addition, the EPA is amending 
three reconsidered provisions regarding: 
The alternative particulate matter (PM) 
standard for new oil-fired boilers; 
performance testing for PM for certain 
boilers based on their initial compliance 
test; and fuel sampling for mercury (Hg) 
for certain coal-fired boilers based on 
their initial compliance demonstration, 
consistent with the alternative 
provisions for which comment was 
solicited in the January 2015 proposal. 
The EPA is making minor changes to the 
proposed definitions of startup and 
shutdown based on comments received. 
This final action also addresses a 
limited number of technical corrections 

and clarifications on the rule, including 
removal of the affirmative defense for 
malfunction in light of a court decision 
on the issue. These corrections will 
clarify and improve the implementation 
of the February 2013 final Area Source 
Boilers Rule. In this action, the EPA is 
also denying the requests for 
reconsideration with respect to the 
issues raised in the petitions for 
reconsideration of the final Area Source 
Boilers Rule for which reconsideration 
was not granted. 
DATES: This final rule is effective on 
September 14, 2016. 
ADDRESSES: The EPA has established a 
docket for this action under Docket ID 
No. EPA–HQ–OAR–2006–0790. All 
documents in the docket are listed on 
the http://www.regulations.gov Web 
site. Although listed in the index, some 
information is not publicly available, 
e.g., confidential business information 
or other information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
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Chapter VII 

The following documentation of filing and notification is incorporated as part of this hearing 

record and is maintained on file: 

1. ENR 101 Internal Approval Form.

2. Submission for Notice Form and material submitted to the Office of

Administrative Hearings.

3. The public notice as it appears in The North Carolina Register Volume 31, Issue

19, pages 1865-1868.

4. Memorandum transmitting hearing notice and proposal to regional offices for

public inspection.

5. Memorandum transmitting hearing notice and proposal to local programs.

6. Submission of Filing Forms and material filed with Office of Administrative

Hearings.

7. Executive Order No. 70 Certification Form

8. Letter notifying EPA of hearing.

9. Letter transmitting hearing record to EPA.
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