
 
Agenda Item:  Request for Approval of Hearing Officer’s Report and Fiscal Note on, and 

Adoption of 15A NCAC 02D Section .2700, Standards of Performance for 
Existing Electric Utility Generating Units Under Clean Air Act Section 111(d) 

 
Explanation:   The Environmental Management Commission held three public hearings on 

December 16, 2015 at 6:00 pm in Charlotte, NC, on December 17, 2015 at 6:00 pm 
in Raleigh, NC, and on January 5, 2016 at 6:00 pm in Wilmington, NC. 
Commissioner Charles Carter served as hearing officer for the hearings. 

 
 The hearings considered the proposed adoption of rules in 15A NCAC 02D .2700, 

Standards of Performance for Existing Electric Utility Generating Units under Clean 
Air Act (CAA) Section 111(d), including 15A NCAC 02D .2701, Purpose and 
Applicability, 15A NCAC 02D .2702, Definitions, 15A NCAC 02D .2703, Standards 
of Performance Requirements for Carbon Dioxide, 15A NCAC 02D .2704, 
Permitting, and 15A NCAC 02D .2705, Monitoring, Recordkeeping and Reporting. 
The comment period on the proposed rules closed January 15, 2016. 

 
 The purpose of these rules is to implement the Section 111(d) provisions for best 

system of emission reductions (BSER) for existing fossil fuel-fired electric utility 
generating units (EGUs) to reduce carbon dioxide emissions through heat rate 
improvement in response to recent Environmental Protection Agency (EPA) 
guidelines. 

 
 On August 3, 2015, the EPA signed a new rule for Carbon Dioxide Emission 

Guidelines for Existing EGUs under Section 111(d) of the Clean Air Act, commonly 
referred to as the Clean Power Plan (CPP). The rule was published in the Federal 
Register on October 23, 2015 (80 FR 64662).  Section 111(d) of the CAA requires 
EPA to identify the BSER that is adequately demonstrated and available to limit 
pollution and to set guidelines for states to reflect BSER.  Based on its evaluation 
of BSER for existing EGUs, the EPA guidelines provide state specific goals for 
reducing carbon dioxide emissions for the power sector. States are then required to 
develop a plan including necessary rules to meet those goals. The goals in the CPP 
guidelines are based on three building blocks: building block one related to heat rate 
improvements at affected units; building block 2 based on increasing natural gas 
generation capacity factors; and building block 3 based on increasing renewable 
energy generation. The DEQ held a Special Information Session to provide a 
briefing on the requirements of the final guidelines on September 9, 2015.  

 
 The North Carolina Department of Environmental Quality (DEQ) has consistently 

raised various legal concerns with the proposed and then final Clean Power Plan 
promulgated under the Clean Air Act (CAA) §111(d) (80 FR 64662).  In a January 
27, 2014 letter to EPA Administrator Gina McCarthy, DEQ outlined various legal 
concerns in a Principles Document attached to this hearing record in Chapter VI.  In 
particular, DEQ affirms that EPA can only establish a unit-specific guideline that 
describes what control technologies have been demonstrated.  The DEQ agrees 
with the Sierra Club when it argued in Asarco v. EPA (1978) that §111 of the CAA 



 
cannot be applied to a combination of facilities within a plant site or the plant site as 
a whole.  It certainly cannot be expanded to include facilities outside the plant site, 
or to source categories outside the proposed §111 source category.  Consequently, 
the plain language of the Act as well as legal precedent precludes EPA and States 
from implementation of building blocks 2 and 3 - both designed to require emission 
reductions outside of the affected emissions unit. 

 
 Given these legal concerns, the DEQ has joined 23 other states in petitioning the 

U.S. Court of Appeals for the District of Columbia Circuit to review EPA’s final Clean 
Power Plan.  While the litigation is ongoing, DEQ has proceeded with the 
development of the proposed rules in an effort to produce a 111(d) state plan that 
is consistent with the Clean Air Act.  This plan represents the primary plan for North 
Carolina. 

 
 The proposed rules were developed to produce a 111(d) state plan that is consistent 

with the Clean Air Act within the existing authority of the Environmental Management 
Commission. Applying the principles reflected in the North Carolina Principles 
Document in Chapter VI of this hearing record, the plan focuses on heat rate 
improvements and operational efficiencies at subject electric generating units that 
will reduce CO2 emissions. A technical analysis was performed on all EGUs subject 
to the CPP by DEQ to determine what constitutes BSER at each affected unit as 
reflected in the Supporting Basis document included in Chapter VI and the proposed 
rules. The proposed rules in Section .2700 represent the state’s primary plan to 
address heat rate improvement measures at existing electric generating units.  

 
 Rule 15A NCAC 02D .2701, Purpose and Applicability, is proposed for adoption to 

implement the Section 111(d) guidelines for existing EGUs under 40 CFR 60 
Subpart UUUU, Emission Guidelines for Greenhouse Gas Emissions and 
Compliance Times for Electric Utility Generating Units.  This rule specifies which 
fossil fuel-fired EGUs are subject to regulation under the Section 111(d) Rule in 
Section 15A NCAC 02D .2700. 

 
 Rule 15A NCAC 02D .2702, Definitions, is proposed for adoption to define terms 

that are used in Section 15A NCAC 02D .2700. 
 
 Rule 15A NCAC 02D .2703, Standards of Performance Requirements for Carbon 

Dioxide, is proposed for adoption to identify the BSER measures for carbon dioxide 
emissions at affected EGUs located in North Carolina. This rule also contains a 
compliance schedule for implementing the identified BSER measures. 

 
 Rule 15A NCAC 02D .2704, Permitting, is proposed for adoption to define the permit 

requirements for affected EGUs under Section 15A NCAC 02D .2700. 
 
 Rule 15A NCAC 02D .2705, Monitoring, Recordkeeping and Reporting, is proposed 

for adoption to specify the monitoring, recordkeeping and reporting requirements for 
each BSER measure implemented under 15A NCAC 02D .2703. 



 
 
 A fiscal note was approved by the Office of State Budget and Management (OSBM) 

in accordance with G.S. 150B-19.1, 150B-21.4, and E.O. 70 on November 3, 2015. 
The total fiscal impacts from the proposed rule adoptions are estimated to be 
substantial. The term “substantial economic impact” means an aggregate financial 
impact on all persons affected of at least one million dollars ($1,000,000) in a 12-
month period. 

 
 Significant interest in this topic in general was evident by receipt of over 15,000 

comments from a wide range of commenters. One hundred twenty people spoke at 
three public hearings. Commenters included members of the general public, 
environmental organizations, health-based organizations and members of the 
medical community, faith-based organizations, community organization 
representatives, representatives from the renewable energy sector, the regulated 
community, the industrial community, some members of local or city councils and 
economic development boards, and those who work with members of low-income 
communities among others as can be seen in Chapter V. 

 
 The EPA commented that the proposed revision to Section 02D .2700 provides for 

measures to increase thermal efficiency at certain fossil fuel-fired power plants that 
are subject to the Clean Power Plan (CPP). The issues raised in their comments 
include the level of CO2 emission reductions that the proposed rule will achieve; the 
adequacy of the emission standards in the proposed rule; monitoring, recordkeeping 
and reporting provisions; as well as two issues that would be relevant if this rule 
became a part of the CPP state plan.   

 
 Three comments were received that addresses specific language in the rule. The 

comments include recommended changes to the definitions, clarification of rule 
requirements and requested changes to the compliance schedule. DEQ reviewed 
those recommendations to the rule and incorporated clarifying language to the 
definitions and requirements in the rule. Based on consultation with utility industry 
experts and a review of Duke Energy’s rate of successful implementation of heat 
rate improvement measures at multiple units in North Carolina, it is determined that 
the September 1, 2019 compliance timeline is adequate to implement measures at 
10 out of 24 affected units and is consistent with other 111(d) timelines.  Therefore, 
the compliance deadline is not changed. 

 
 Several comments were received that expressed legal concerns that North 

Carolina’s Plan does not meet the requirements of the CPP promulgated under the 
Clean Air Act §111(d). Several comments were also received on the appointment of 
the hearing officer. All comments, both written and oral from the public hearings are 
included in the hearing record and fully considered in the report and 
recommendations to the Commission on final action. 

 
 The vast majority of commenters expressed general support for the federal Clean 

Power Plan and its various components. Many of the commenters included one or 



 
more of the following comments: Renewable energy and energy efficiency should 
be a core part of the state’s plan; DEQ failed to engage stakeholders as required by 
the Clean Power Plan; the Clean Energy Incentive Program offers incentives to 
develop clean energy and energy efficiency projects for low income; and the 
proposed plan does not come close to achieving the carbon dioxide reductions 
required by EPA. Relatively few commenters provided comments on specific text of 
the proposed rules and related supporting documents. A few commenters 
expressed support for the proposed North Carolina rules. A summary table of the 
number of comments received at the public hearing and by email can be found in 
Chapter VI of the hearing record. 

 
 The DEQ has proceeded with the development of the proposed rules in an effort to 

produce a 111(d) state plan that is consistent with the Clean Air Act.  This plan 
represents the primary plan for North Carolina, and if the plan is approved at all 
steps of the state’s Administrative Procedures Act process, DEQ plans to submit to 
EPA by the September 6, 2016 deadline. Further, the Department is also beginning 
the development of a backup plan that would comprehensively address all 
requirements of the final Clean Power Plan.  The stakeholder process for the 
development of the backup plan will begin in March of 2016, and DEQ anticipates 
completing the legislative and rulemaking efforts to effectuate the backup plan by 
mid-2018. 

 
Recommendation: The Hearing Officer recommends that the proposed adoptions as presented in 

Chapter II of this hearing report be adopted by the Environmental Management 
Commission. 


