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Regulatory Impact Analysis 

 

Rule Citation Number:  15A NCAC 02D .0530, Prevention of Significant Deterioration  

       

Rule Topic: Rule Revisions for the Prevention of Significant Deterioration Rule 

 

DEQ Division:   Division of Air Quality 

 

Agency Contact:  Joelle Burleson, Rule Development Branch Supervisor 

   Division of Air Quality (DAQ) 

(919) 707-8720 

Joelle.Burleson@ncdenr.gov 

 

Analyst:  Patrick Knowlson, DAQ 

   (919) 707-8711 

   patrick.knowlson@ncdenr.gov 

 

Impact Summary: State government: No 

Local government: No 

Substantial impact: No 

Private Sector:  Minimal 

 

Authority: G.S. 143-215.3(a)(1); 143-215.107(a)(3); 143-215.107(a)(5); 143-215.107(a)(7); 

143-215.108(b) 

 

Necessity: The proposed rule amendments to the Prevention of Significant Deterioration rule updates 

the federal cross-reference in the rule to address the United States Environmental Protection 

Agency’s (EPA) partial disapproval of North Carolina’s State Implementation Plan (SIP). 

These proposed rule changes are necessary to comply with federal rules and are consistent 

with the principles of Executive Order 70. 

 

I. Executive Summary 

 

The purpose of this document is to determine the fiscal impacts associated with the amendments to 15A 

NCAC 02D .0530, Prevention of Significant Deterioration, to satisfy a partial disapproval by the EPA of 

the Department of Environmental Quality’s (DEQ) SIP submittal on September 5, 2013.  

 

On October 10, 2010, the EPA amended the PM2.5 requirements under the Prevention of Significant 

Deterioration (PSD) program by adding maximum allowable increases in ambient pollutant 

concentrations (‘‘increments’’) and two screening tools, known as the Significant Impact Levels (SILs) 

and a Significant Monitoring Concentration (SMC) for PM2.5. The Environment Management 

Commission (EMC) adopted revisions to 15A NCAC 02D .0530 on July 11, 2013 to add the increments 
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for PM2.5. The rule became effective on September 1, 2013. On September 14, 2016, the EPA approved, 

in part, and disapproved, in part, the DEQ’s SIP submittal.  

 

The Division of Air Quality (DAQ) does not anticipate any fiscal impacts associated with the rule change. 

The amendments will change the incorporation by reference date in the rule to incorporate all the 

requirements that the EPA adopted in its final rule on October 20, 2010. The Office of State Budget and 

Management (OSBM) approved a fiscal note on October 10, 2012 that used this incorporation date. The 

DAQ revised the rule in response to two court decisions during the comment period and submitted an 

addendum to the fiscal note which OSBM approved on February 28, 2013. The addendum did not 

identify any additional costs to the revised rule. This rulemaking removes the rule changes identified in 

the addendum and revert the rule back to the rule analyzed in the original fiscal note.  

  

II.  Background  

 

On May 16, 2008, the EPA issued final rules (73 FR 28321) governing the implementation of the New 

Source Review (NSR) program for particulate matter less than 2.5 micrometers in diameter (PM2.5). PM2.5 

also is known as fine particulates. On November 18, 2010, the Environmental Management Commission 

(EMC) adopted amendments to the PSD and NSR to implement EPA’s final 2008 PM2.5 NSR 

Implementation Rule. The amended rules became effective on January 2, 2011. 

 

On October 10, 2010, the EPA amended the PM2.5 requirements under the PSD program by adding 

maximum allowable increases in ambient pollutant concentrations (‘‘increments’’) and two screening 

tools, known as the Significant Impact Levels (SILs) and a Significant Monitoring Concentration 

(SMC) for PM2.5. The Division of Air Quality prepared amendments to the PSD and NSR rules to 

implement EPA’s 2010 final rule. The EMC approved the Division of Air Quality (DAQ) request to 

proceed to public hearing on November 8, 2012. A fiscal note was prepared by the DAQ and was 

approved by the Office of State Budget and Management (OSBM) on October 10, 2012. That fiscal note 

can be found at https://ncosbm.s3.amazonaws.com/s3fs-public/documents/files/DENR10102012.pdf.  

 

The public notice was published on December 3, 2012 in the North Carolina Register. The close of the 

comment period was February 1, 2013. During the public comment period, there were two court decisions 

that were issued on the implementation of fine particulate (PM2.5) regulations. The first court decision was 

the U.S. Court of Appeals for the District of Columbia Circuit, January 4, 2013, Sierra Club vs. United 

States Environmental Protection Agency (EPA), No. 08-1250. The court reviewed the PM2.5 

Implementation Rule, 72 FR 20586 (4/25/2007) and PM2.5 NSR Implementation Rule, 73 FR 28321 

(5/16/2008). The petitioners challenged EPA’s decision to promulgate its PM2.5 implementation rules 

pursuant to Subpart 1 of Part D of Title I which contains the implementation provisions for nonattainment 

areas in general rather than Subpart 4 of Part D of Title I which contains implementation provisions 

specific to PM10. The court decision remanded the two implementation rules to EPA to re-promulgate 

them pursuant to Subpart 4 of Part D of Title I of the Clean Air Act. 

 

The second court decision was the U.S Court of Appeals for the District of Columbia Circuit, January 22, 

2013, National Resources Defense Council and Sierra Club vs. EPA, No. 10-1413. The court reviewed 

the PM2.5 Increments, Significant Impact Levels (SIL) and Significant Monitoring Concentration (SMC) 
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of the final rule in 75 FR 64864 (October 20, 2010). Specifically, the court reviewed the adoption of the 

SIL and SMC screening tools EPA uses to determine whether a new source may be exempted from 

certain requirements under 40 CFR 51.165, Permit requirements. 

 

Rule 15A NCAC 02D .0530 was amended to remove the incorporation by reference date of October 20, 

2010 and keep the prehearing May 16, 2008 incorporation by reference date. DAQ also explicitly added 

the new PM2.5 and existing PM10 increments as indicators of particulate matter in Paragraph (v) of Rule 

15A NCAC 02D .0530. The significant impact levels (SILs) and significant monitoring concentration 

(SMC) were incorporated by reference in the proposed rule. Due to the court decision to vacate the SILs 

and SMC in EPA’s PM2.5 implementation rule, the SILs and SMC were removed from the proposed rule 

by changing the incorporation date to the prehearing May 16, 2008. An addendum to the approved fiscal 

note was approved by OSBM on February 28, 2013 and can be found at 

https://ncosbm.s3.amazonaws.com/s3fs-public/documents/files/DENR10102012_addendum.pdf. 

 

The EMC adopted revisions to the PSD rule on July 11, 2013 to add the increments for PM2.5. The rule 

became effective on September 1, 2013. The Department of Environmental Quality (DEQ) submitted the 

amended PSD and NSR rules to EPA on September 5, 2013 to be approved into the SIP. On September 

14, 2016, the EPA approved, in part, and disapproved, in part, the DEQ’s SIP submittal. EPA specifically 

states that, though paragraphs (q) and (v) of North Carolina’s revised PSD regulations at 15A NCAC 02D 

.0530 incorporate the federally required numerical PM2.5 increments, North Carolina’s regulations fail to 

include other federally required provisions needed to implement the PM2.5 increments, including the 

definitions of ‘‘major source baseline,’’ ‘‘minor source baseline,’’ and ‘‘baseline area’’ that EPA 

promulgated in the 2010 PSD PM2.5 rule. 

 

III. Proposed Rule Changes 

 

15A NCAC 02D .0530, Prevention of Significant Deterioration, is proposed for amendment to remove the 

Class I variances for particulate matter in Paragraph (q) of the rule and to remove the increments for 

particulate matter in Paragraph (v) of the rule. The incorporation by reference of the CFR would be 

changed to July 1, 2014 to incorporate EPA’s 2010 PSD PM2.5 Rule, EPA’s October 12, 2012 

Condensible Particulate Matter Rule and EPA’s November 26, 2013 Good Cause Final Rule to Remove 

Vacated Elements. The proposed amendments will also remove the cross-reference to Paragraph (v) in 

Paragraph (e) and remove a cross-reference in Paragraph (j) to the repealed rule 15A NCAC 02Q .0302. 

 

IV. Estimating the Fiscal Impacts  

 

The current PSD requirements in Rule 15A NCAC 02D .0530 form the basis of the regulatory baseline. 

The removal of the Class I variances in Paragraph (q) and the increments in Paragraph (v) of the rule will 

not result in a fiscal impact because the Class I variances and increments for particulate matter will 

instead be incorporated by reference in the proposed amendments. The incorporation of the 2012 

condensible particulate matter rule will not result in a fiscal impact. The DAQ already includes 

condensible particulate matter in the measurement of particulate matter through its source testing rules in 

Section 15A NCAC 02D .2600. The incorporation of the 2013 vacated elements rule will not result in a 
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fiscal impact because the DAQ did not adopt the vacated significant impact levels (SILs) and significant 

monitoring concentration (SMC) into the current rule.  

 

The change in the incorporation by reference date to July 1, 2014 reverts the requirements in the current 

proposed rule back to the initial proposed rule that formed the basis for the October 10, 2012 fiscal note 

approved by OSBM. In the 2012 proposed rule that was included with the fiscal note, the incorporation 

by reference date incorporated all requirements of EPA’s 2010 PSD PM2.5 Rule. The July 1, 2014 

incorporation by reference date includes the October 25, 2012 condensible particulate matter rule and 

December 9, 2013 final rule to remove vacated elements from the 2010. Neither of these final rules have a 

fiscal impact because the EMC did not adopt the vacated elements in the September 1, 2013 effective rule 

and the condensible particulate matter was already included in the test methods in Section 15A NCAC 

02D .2600. The July 1, 2014 incorporation date was chosen because it is the first Code of Federal 

Regulation publication date that includes the vacated elements published in the September 1, 2013 

Federal Register. 

 

When modeling to demonstrate compliance with the Prevention of Significant Deterioration (PSD) 

increments, it is necessary to include all PSD increment consuming sources in addition to the proposed 

source. To determine whether or not an existing source consumes increment it is necessary to know the 

applicable baseline dates. There are two types of baseline dates: major source and minor source. The 

major source baseline dates are fixed dates identified in the 1977 Clean Air Act with the exception of 

PM2.5 which was set as October 20, 2010. The EMC chose to not incorporate this new major source 

baseline date based on its review of the January 4, 2013 U.S. Court of Appeals decision mentioned in the 

background section of the document. This was accomplished by keeping the prehearing incorporation by 

reference date of May 16, 2008. 

 

Emissions associated with a modification at a major stationary source consume increment after the major 

source baseline date. The minor source baseline date is set by the first completed PSD application 

received by the Division of Air Quality on a county by county basis. Emission changes at all sources after 

this date affect the increment. It is possible to expand the available increment if a post-baseline source is 

to reduce or eliminate the emissions of the pollutant. 

 

In the addendum to the fiscal note approved by OSBM on February 28, 2013, the DAQ determined there 

was not a fiscal impact when the proposed rule was amended to remove the incorporation by reference 

date of October 20, 2010 and keep the prehearing May 16, 2008 incorporation by reference date. The final 

amended rule became effective on September 1, 2013. Therefore, changing the rule back to the 

requirements in the 2010 PSD PM2.5 Rule will not result in a fiscal impact.  

 

The primary benefit of this set of amendments is to address applicability consistent with the requirements 

of the Clean Air Act and ensure approval of the SIP by EPA. Without the proposed rule change, EPA will 

not be able to approve the current version of the plan. If the state does not have a plan that meets federal 

requirements, the EPA approval can require corrective action within required timeframes or implement a 

federal plan for North Carolina. A federal plan may require solutions that are not the best to fit a 

particular area and are less preferable than having a state-controlled program.  
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Uncertainty  

 

The rule amendment sets the major source baseline date of October 20, 2010 for PM2.5 as promulgated 

by EPA’s 2010 PSD PM2.5 Rule. The current rule has a major source baseline date of January 6, 1975. It 

is possible to expand or reduce the available increment depending on if new or modified sources are 

increasing or decreasing the amount of emissions of PM2.5. A PSD increment modeling analysis is 

location-specific, meaning that each analysis is created from the pollutant-specific ambient air quality 

baseline conditions for the area in which the project is located. The DAQ cannot predict with any 

certainty where and when new sources will be built in the state or existing sources will be modified. 

Therefore, the DAQ cannot accurately determine if an increment will be fully consumed in any area of the 

state. While the new major source date allows for less growth because the state does not get credit for 

ambient air concentration reductions that have taken place between 1975 and 2010, the DAQ does not 

expect any impact in the short term due to ambient air concentrations continuing to decrease since the 

October 20, 2010 baseline date. 

 


