
TO: The Coastal Resources Commission 

FROM: Christine A. Goebel, DEQ Assistant General Counsel 

DATE:  January 31, 2018 (for the February 13-14, 2018 CRC Meeting) 

RE: Variance Request by Richard & Valerie Heasley (CRC-VR-17-03) 

Petitioners Richard & Valerie Heasley (“Petitioners”) own a vacant oceanfront lot at 4017 East 
Beach Drive (the “Site”) in the middle portion of Oak Island. The property is located within the 
Commission’s Ocean Hazard Area of Environmental Concern (“AEC”).  Much of Oak Island is 
subject to a “static line” following a large-scale beach nourishment project in 2001-02. Also, since 
September of 2016, the Town is subject to a “development line” following approval by the 
Commission.  

Following Petitioners’ purchase of the Site in February of 2017, they filed a CAMA Minor Permit 
application in June of 2017, seeking to construct a single-family residence, a deck and a pool.  On 
July 7, 2017, the Town of Oak Island’s Coastal Area Management Act (“CAMA”) Local 
Permitting Officer (“LPO”) denied Petitioner’s CAMA Minor Permit application as the proposed 
swimming pool, which is not allowed under the “development line rule” (if it doesn’t meet the 
static line) was inconsistent with the applicable setback rules, where the pool would not be 
landward of the static line. In August of 2017, Petitioners filed this variance petition in order to 
have the oceanfront setback rules varied so they could include the proposed swimming pool along 
with the proposed home (which does not need a variance). As part of the variance process, 
Petitioners have re-designed their layout to pull the proposed pool landward on the lot, but half the 
pool and decking still would require a variance. 

The following additional information is attached to this memorandum: 

Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 

cc(w/enc.): Richard & Valerie Heasley, Petitioners, electronically 
Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
Donna Coleman, Town of Oak Island CAMA LPO, electronically  
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RELEVANT STATUTES OR RULES                                                            APPENDIX A 

 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The next broad grouping is composed of those AECs that are considered natural hazard areas along 
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other 
adverse effects of sand, wind, and water, uncontrolled or incompatible development could 
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet 
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial 
possibility of excessive erosion or flood damage. 

 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces 
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms, 
these forces are intensified and can cause significant changes in the bordering landforms and to 
structures located on them. Ocean hazard area property is in the ownership of a large number of 
private individuals as well as several public agencies and is used by a vast number of visitors to 
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards 
and the intensity of interest in the areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 
wave climate. For this reason, the appropriate location of structures on and near these 
landforms must be reviewed carefully in order to avoid their loss or damage. As a whole, the 
same flexible nature of these landforms which presents hazards to development situated 
immediately on them offers protection to the land, water, and structures located landward 
of them. The value of each landform lies in the particular role it plays in affording protection to 
life and property. (The role of each landform is described in detail in Technical Appendix 2 in 
terms of the physical processes most important to each.) Overall, however, the energy dissipation 
and sand storage capacities of the landforms are most essential for the maintenance of the 
landforms' protective function. 
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic 
shoreline is an impossibility for development located adjacent to the coast. The loss of life and 
property to these forces, however, can be greatly reduced by the proper location and design of 
structures and by care taken in prevention of damage to natural protective features particularly 
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies 
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and 
property and achieve a balance between the financial, safety, and social factors that are involved 
in hazard area development. 

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with 
particular attention to minimizing losses to life and property resulting from storms and long-
term erosion, preventing encroachment of permanent structures on public beach areas, 
preserving the natural ecological conditions of the barrier dune and beach systems, and 
reducing the public costs of inappropriately sited development. Furthermore, it is the 
objective of the Coastal Resources Commission to protect present common-law and statutory 
public rights of access to and use of the lands and waters of the coastal area. 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area.  This is the area where there exists a substantial possibility of excessive 
erosion and significant shoreline fluctuation.  The oceanward boundary of this area is the mean 
low water line.  The landward extent of this area is the distance landward from the first line of 
stable and natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line 
established by multiplying the long term annual erosion rate times 90; provided that, where there 
has been no long term erosion or the rate is less than two feet per year, this distance shall be set at 
120 feet landward from the first line of stable natural vegetation.  For the purposes of this Rule, 
the erosion rates are the long-term average based on available historical data. The current long-
term average erosion rate data for each segment of the North Carolina coast is depicted on maps 
entitled “2011 Long-Term Average Annual Shoreline Rate Update” and approved by the Coastal 
Resources Commission on May 5, 2011 (except as such rates may be varied in individual contested 
cases or in declaratory or interpretive rulings).  In all cases, the rate of shoreline change shall be 
no less than two feet of erosion per year. The maps are available without cost from any Local 
Permit Officer or the Division of Coastal Management on the internet at 
http://www.nccoastalmanagement.net. 
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15A NCAC 07H .0305 GENERAL IDENTIFICATION AND DESCRIPTION OF 
LANDFORMS 

(a)  This Paragraph describes natural and man-made features that are found within the ocean hazard 
area of environmental concern. 

(1) Ocean Beaches.  Ocean beaches are lands consisting of unconsolidated soil materials that 
extend from the mean low water line landward to a point where either: (A) the growth of 
vegetation occurs; or (B) a distinct change in slope or elevation alters the configuration of the 
landform, whichever is farther landward. 

(2) Nearshore.  The nearshore is the portion of the beach seaward of mean low water that is 
characterized by dynamic changes both in space and time as a result of storms. 

(3) Primary Dunes.  Primary dunes are the first mounds of sand located landward of the ocean 
beaches having an elevation equal to the mean flood level (in a storm having a one percent chance 
of being equaled or exceeded in any given year) for the area plus six feet. Primary dunes extend 
landward to the lowest elevation in the depression behind that same mound of sand (commonly 
referred to as the “dune trough.”) 

(4) Frontal Dunes.  The frontal dune is the first mound of sand located landward of the ocean 
beach that has stable and natural vegetation present. 

(5) Vegetation Line.  The vegetation line refers to the first line of stable and natural vegetation, 
which shall be used as the reference point for measuring oceanfront setbacks.  This line represents 
the boundary between the normal dry sand beach, which is subject to constant flux due to waves, 
tides, storms and wind, and the more stable upland areas.  The vegetation line is generally located 
at or immediately oceanward of the seaward toe of the frontal dune or erosion escarpment.  The 
Division of Coastal Management or Local Permit Officer shall determine the location of the stable 
and natural vegetation line based on visual observations of plant composition and density.  If the 
vegetation has been planted, it may be considered stable when the majority of the plant stems are 
from continuous rhizomes rather than planted individual rooted sets.  Planted vegetation may be 
considered natural when the majority of the plants are mature and additional species native to the 
region have been recruited, providing stem and rhizome densities that are similar to adjacent areas 
that are naturally occurring.  In areas where there is no stable and natural vegetation present, this 
line may be established by interpolation between the nearest adjacent stable natural vegetation by 
on-ground observations or by aerial photographic interpretation. 

 (6)  Static Vegetation Line.  In areas within the boundaries of a large-scale beach fill project, 
the vegetation line that existed within one year prior to the onset of project construction shall be 
defined as the “static vegetation line.” The “onset of project construction” shall be defined as the 
date sediment placement begins, with the exception of projects completed prior to the effective 
date of this Rule, in which case the award of the contract date will be considered the onset of 
construction. A static vegetation line shall be established in coordination with the Division of 
Coastal Management using on-ground observation and survey or aerial imagery for all areas of 
oceanfront that undergo a large-scale beach fill project.  Once a static vegetation line is established, 
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and after the onset of project construction, this line shall be used as the reference point for 
measuring oceanfront setbacks in all locations where it is landward of the vegetation line.  In all 
locations where the vegetation line as defined in this Rule is landward of the static vegetation line, 
the vegetation line shall be used as the reference point for measuring oceanfront setbacks.  A static 
vegetation line shall not be established where a static vegetation line is already in place, including 
those established by the Division of Coastal Management prior to the effective date of this Rule.  
A record of all static vegetation lines, including those established by the Division of Coastal 
Management prior to the effective date of this Rule, shall be maintained by the Division of Coastal 
Management for determining development standards as set forth in Rule .0306 of this Section.  
Because the impact of Hurricane Floyd (September 1999) caused significant portions of the 
vegetation line in the Town of Oak Island and the Town of Ocean Isle Beach to be relocated 
landward of its pre-storm position, the static line for areas landward of the beach fill construction 
in the Town of Oak Island and the Town of Ocean Isle Beach, the onset of which occurred in 2000, 
shall be defined by the general trend of the vegetation line established by the Division of Coastal 
Management from June 1998 aerial orthophotography. 

(7) Beach Fill.  Beach fill refers to the placement of sediment along the oceanfront shoreline.  
Sediment used solely to establish or strengthen dunes shall not be considered a beach fill project 
under this Rule.  A “large-scale beach fill project” shall be defined as any volume of sediment 
greater than 300,000 cubic yards or any storm protection project constructed by the U.S. Army 
Corps of Engineers.   

(8)   Erosion Escarpment.  The normal vertical drop in the beach profile caused from high tide 
or storm tide erosion. 

(9)  Measurement Line.  The line from which the ocean hazard setback as described in Rule 
.0306(a) of this Section is measured in the unvegetated beach area of environmental concern as 
described in Rule .0304(3) of this Section. Procedures for determining the measurement line in 
areas designated pursuant to Rule .0304(3) of this Section shall be adopted by the Commission for 
each area where such a line is designated pursuant to the provisions of G.S. 150B.  These 
procedures shall be available from any local permit officer or the Division of Coastal Management.  
In areas designated pursuant to Rule .0304(3)(b) of this Section, the Division of Coastal 
Management shall establish a measurement line that approximates the location at which the 
vegetation line is expected to reestablish by: (A) determining the distance the vegetation line 
receded at the closest vegetated site to the proposed development site; and (B) locating the line of 
stable and natural vegetation on the most current pre-storm aerial photography of the proposed 
development site and moving this line landward the distance determined in Subparagraph (a)(1) 
of this Rule. The measurement line established pursuant to this process shall in every case be 
located landward of the average width of the beach as determined from the most current pre-storm 
aerial photography. 

(10) Development Line. The line established in accordance with 15A NCAC 07J .1300 by local 
governments representing the seaward-most allowable location of oceanfront development. In 
areas that have development lines approved by the CRC, the vegetation line or measurement line 
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shall be used as the reference point for measuring oceanfront setbacks instead of the static 
vegetation line, subject to the provisions of Rule 07H .0306(a)(2) of this Section. 

(b)  For the purpose of public and administrative notice and convenience, each designated minor 
development permit-letting agency with ocean hazard areas may designate, subject to CRC 
approval in accordance with the local implementation and enforcement plan as defined in 15A 
NCAC 07I .0500, an identifiable land area within which the ocean hazard areas occur.  This 
designated notice area must include all of the land areas defined in Rule .0304 of this Section.  
Natural or man-made landmarks may be considered in delineating this area. 

 

15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a)  In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located 
according to whichever of the following is applicable: 
(1) The ocean hazard setback for development shall be measured in a landward direction from 
the vegetation line, the static vegetation line, or the measurement line, whichever is applicable.   
(2) In areas with a development line, the ocean hazard setback shall be set in accordance with 
Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development be sited seaward 
of the development line. 
(3) In no case shall a development line be created or established on state owned lands or 
oceanward of the mean high water line or perpetual property easement line, whichever is more 
restrictive. 
(4) The ocean hazard setback shall be determined by both the size of development and the 
shoreline long term erosion rate as defined in Rule .0304 of this Section. “Development size” is 
defined by total floor area for structures and buildings or total area of footprint for development 
other than structures and buildings. Total floor area includes the following: 
 (A) The total square footage of heated or air-conditioned living space; 
 (B) The total square footage of parking elevated above ground level; and 
 (C) The total square footage of non-heated or non-air-conditioned areas elevated above 
ground level, excluding attic space that is not designed to be load-bearing. 
 Decks, roof-covered porches, and walkways shall not be included in the total floor area 
unless they are enclosed with material other than screen mesh or are being converted into an 
enclosed space with material other than screen mesh. 
(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no 
development, including any portion of a building or structure, shall extend oceanward of the ocean 
hazard setback. This includes roof overhangs and elevated structural components that are 
cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings.  The 
ocean hazard setback shall be established based on the following criteria: 
 (A) A building or other structure less than 5,000 square feet requires a minimum 
setback of 60 feet or 30 times the shoreline erosion rate, whichever is greater; 
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

(a) The following types of development shall be permitted seaward of the oceanfront setback 
requirements of Rule .0306(a) of the Subchapter if all other provisions of this Subchapter 
and other state and local regulations are met: 
*** 

 (9) swimming pools. 

In all cases, this development shall be permitted only if it is landward of the vegetation line 
or static vegetation line, whichever is applicable; involves no alteration or removal of primary 
or frontal dunes which would compromise the integrity of the dune as a protective landform or the 
dune vegetation; has overwalks to protect any existing dunes; is not essential to the continued 
existence or use of an associated principal development; is not required to satisfy minimum 
requirements of local zoning, subdivision or health regulations’ and meets all other non-setback 
requirement of this Subchapter. 
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STIPULATED FACTS                                                                            ATTACHMENT B 

1. Petitioners Richard & Valerie Heasley ("Petitioners") own a vacant oceanfront lot located 
at 4017 East Beach Drive (the "Site") near SE 40th Street in the Town of Oak Island ("Town"), 
Brunswick County, North Carolina.  (Lot 9, Block 17, Section 2 of Long Beach). The Site was 
platted in June of 1963, and is shown on a plat map recorded at Map Book 1, Pages 96-99 of the 
Brunswick County Registry, a copy of which is attached as a stipulated exhibit. 
 
2. Petitioners purchased the Site on February 17, 2017, as evidenced by a deed recorded at 
Book 3873, Page 623 of the Brunswick County Registry, a copy of which is attached as a 
stipulated exhibit. 
 
3. The Site as platted is 50 feet wide by 150 feet deep, for a total of 7,500 square feet (or .17 
acres), as shown on a survey prepared by Licensed Professional Land Surveyor Joey Brochure of 
Island Surveyors, Inc. PA (the "Site Survey"), a copy of which is included as part of Petitioner's 
CAMA Minor Permit application.  The CAMA Minor Permit application including the Site 
Survey is attached as stipulated exhibits.  The Site is serviced by sewer, not septic. 
 
4. The Site is in Flood Zone VE 19 as shown on the Site Survey. 
 
5. The Site is in a developed area along the oceanfront, with an existing residence on the 
west side and a vacant lot on the east side.  The 1,898 square foot residence to the west was built 
in 1984 per the tax card and there is no pool on this lot.  The currently-vacant lot on the east side 
was recently issued a CAMA permit for a home and deck, as well as a pool on the street-side of 
the house. A copy of the CAMA permit and Site Plan is attached as a stipulated exhibit. 
 
6. The Lot is within the Ocean Erodible Area of Environmental Concern ("AEC"), a 
subcategory of the Ocean Hazard AEC designated by the Coastal Resources Commission 
("CRC") in 15A NCAC 7H .0304.   
 
7. N.C.G.S. § 113A-118 requires that a CAMA permit be obtained before any development 
takes place in an AEC. 
 
8. On or about June 29, 2017, Petitioners applied to the Town’s CAMA Local Permit 
Officer (LPO) for a CAMA minor development permit to develop a 2-story, piling-supported 
single family residence with a 28’ by 34’ footprint (952 sq ft x 2 = 1,904).  Petitioners also 
proposed an 8’ by 34’ oceanfront deck and a 12’ by 25’ pool with an associated 6’ wide concrete 
apron around the pool and a 6’ by 12’ concrete pad on the east side of the pool.  This would 
result in a total footprint 60’ deep on the Site (28’ house + 8’ deck + 6’ deck + 12’ pool + 6’ 
deck). A copy of the Petitioners’ CAMA Minor Permit application is attached as a stipulated 
exhibit. 
 
9. On the application survey, the “development line” was labeled and was approximately 1’ 
waterward of the waterward edge of the pool apron.  The “static line” was shown and was 
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labeled “1998 Vegetation Line.” The “actual” vegetation line was located approximately 98’ 
waterward of the development line. 
 
10. In June of 2017, before submitting his CAMA permit application, Petitioner reviewed 
two proposed site plans offered by their surveyor, including one that pulled the proposed house 
back to the 15’ street side setback and one that had the rear of the house 25’ from the street side 
setback.  Petitioner chose to submit the plan with 25’ between the street right of way and the rear 
of the house in order to have a larger parking area for five cars. A copy of the rejected 15’ site 
plan is attached with email from surveyor. Section 18-148 of the Town’s ordinances requires two 
minimum off-street parking spaces for up to three habitable rooms and an additional parking 
space for each additional habitable room (excluding kitchens, hallways, bathrooms & closets).  
 
11. As required, Petitioner claims that he gave notice of the permit application to the two 
adjacent riparian property owners and both acknowledged notice, though no copies of this notice 
can be located at this time. Notice was also posted on site and no public comments were 
received. 
 
12. On July 7, 2017, the Town’s CAMA LPO denied Petitioner's application as the proposed 
swimming pool does not comply with 15A NCAC 07H .0306(a) which prohibits construction of 
a swimming pool seaward of the applicable vegetation line (which in this case is the “static 
line”). While a “development line” allows for residences to build to the development line, the 
Commission’s development line rule does not specifically allow pools which are landward of the 
development line and waterward of the applicable vegetation line. Petitioner's application was 
also denied based on being inconsistent with the Town’s CAMA Land Use Plan policy I.112 
which says that “The Town will continue to enforce the dune preservation Ordinance (Chapter 
14, Article III of the Town Code). A copy of the denial letter is attached as a stipulated exhibit.   
 
13. Since it was first adopted in 1979, the Commission has required an erosion setback 
("Erosion Setback") requirement that applies to development along the oceanfront.  15A NCAC 
7H .0306(a). 
 
14. The Erosion Setback is generally measured from the FLSNV. "This line represents the 
boundary between the normal dry-sand beach, which is subject to constant flux due to waves, 
tides, storms and wind, and more stable upland areas.  [It] is generally located at or immediately 
oceanward of the seaward toe of the frontal dune or erosion escarpment."  15A NCAC 7H 
.0305(a)(5). 
 
15. The FLSNV on the Lot was staked by CAMA LPO Donna Coleman for this permit 
application and associated survey.  It is located waterward of the lot and is labeled “first line of 
vegetation/top of dune” on the survey.  
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16. Generally, structures measuring less than 5,000 square feet must be set back a distance of 
30 times the long-term annual erosion rate affecting the Lot from the FLSNV.  15A NCAC 07H 
.0306(a)(5)(A). 
 
17. The average annual erosion rate for the Lot is 2 feet per year.  Therefore, the Erosion 
Setback applicable to the Lot, for the 1,904 square foot “total floor area” building is 60 feet (30 
years x 2 feet). 
 
18. During the 1990’s, the Town was impacted by a series of hurricanes, including major 
hurricanes Fran (1996) and Floyd (1999). 
 
19. In the winter of 2001-02, the U.S. Army Corps of Engineers (“Corps”) began a “Section 
933” spoil deposition project on the oceanfront at Oak Island. This project was completed in 
March of 2002. The project met the definition of a “large scale spoil deposition project” under 
the CRC’s ocean hazard rules as it was defined at that time, and so the area within the bounds of 
the project were subject to the use of a “static line” for determining CAMA ocean erosion 
setbacks.  Attached aerial photographs of the Site taken from the time of this large scale project 
are attached as a Stipulated Exhibit with the Site’s parcel lines overlain on the historic 
photographs. 
 
20. The applicable “static line” for Oak Island is based on 1998 pre-storm aerial photography 
instead of the 2001 hurricane-impacted pre-project vegetation line location. See 15A NCAC 7H 
.0305(a)(6).  At the request of the Town, the Commission allowed the use of 1998 pre-storm 
aerial photography to determine the location of the vegetation line to be used as the static line, as 
the 2001 line was still largely a result of Hurricane Floyd-caused erosion in 1999.  The 
Commission felt it was more fair to use the 1998 location instead of the Floyd-impacted location 
from 2001. 
 
21. As an alternative to the “static line” rule for communities with demonstrated long-term 
nourishment projects, the Commission developed the “static line exception” rule at 15A NCAC 
7H .0306(a)(12).  The Town of Oak Island has not petitioned the Commission for a “static line 
exception” designation, which requires a long-term nourishment plan and associated funding, 
which to date, the Town lacks.  The “static line exception” rules specifically did NOT apply to 
the development of swimming pools per 15A NCAC 7H .0306(a)(12)(D). 
 
22. As an alternative to the “static line exception” rule, the Commission recently developed 
the “development line” rule, which became effective on April 1, 2016, and was codified as 15A 
NCAC 7H .0305(a)(10) and 7H .0306(a)(12). This rule allows for development of a residence up 
to the development line location. However, the Commission did not specifically include 
swimming pools as development subject to the development line rule. Instead, swimming pool 
development is controlled by 15A NCAC 7H .0309(a) which states that “In all cases, this 
development [including swimming pools] shall be permitted only if it is landward of the 
vegetation line or static vegetation line, whichever is applicable. . .”   
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23. At the September 2016 meeting of the Commission, the Commission granted the Town of 
Oak Island’s request for a development line. This approval was memorialized in a September 23, 
2017 decision letter from CRC Counsel, a copy of which is attached. 
 
24. The CRC's rules governing variance procedures require that "[b]efore filing a petition for 
a variance from a rule of the Commission, the person must seek relief from local requirements 
restricting use of the property, and there must not be pending litigation between the petitioner 
and any other person which may make the request for a variance moot."  15A NCAC 7J 
.0701(a). 
 
25. The Town has a front yard/building setback of 15 feet ("Town Setback") for oceanfront 
lots zoned R-7 (which is different from other R-7 lots which have a 25-foot setback).  While 
Petitioners sought a variance from the Town’s Board of Adjustment, they were incorrectly 
advised by the Town’s Zoning Administrator to seek a variance from this Commission’s setback 
rules and not from Town setback ordinances. Correctly, the zoning administrator advised, and 
the Board of Adjustment denied Petitioners’ variance request for lack of jurisdiction to vary this 
Commission’s rules.  See the Board of Adjustment Packet in the attached Stipulated Exhibits.   
 
26. Petitioners gave notice to their adjacent riparian owners they were seeking a Town 
Variance.  On June 29, 2017, the Town’s Board of Adjustment unanimously denied Petitioners’ 
request for a variance. A copy of the Town’s order is attached as a stipulated exhibit. 
  
27. Petitioners contend that moving their development closer than 15’ from the road is too 
close and so do not wish to relocate their development landward any amount, and not closer than 
the current 15’ town setback.  Petitioners were given the option to seek a new, correct local 
variance in September of 2017, but declined to do so and instead, seek a variance from the 
Commission’s procedural rules requiring a local variance be sought before applying for a CAMA 
variance. 
 
28. Aerial and ground-level photographs of the Lot and the surrounding properties are 
attached as exhibits and as part of the powerpoint exhibit. 
 
29. Aerial photography on Google Earth (dated October 2016) shows that the nearest existing 
oceanfront swimming pools are located 1.59 miles to the east (at St. James Plantation Beach 
Club between SE 71st and SE 72nd Streets) and located 0.93 miles to the west (at 25th Place 
East). 
 
30. Petitioners stipulate that their proposed development does not comply with the 
Commission’s ocean erosion setback rules including 15A NCAC 7H .0309(a) which requires 
swimming pools to be landward of the 1998 Town of Oak Island static line on the Site. 
Petitioners also stipulate that this variance petition does not include proof that they sought local 
variance relief from applicable streetside setbacks, as required by 15A NCAC 7J .0701. 
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31. Petitioners have notified both adjacent owners that they are applying for this variance 
from the Commission. Copies of the letters and the associated “green cards” and tracking 
information is attached as stipulated exhibits. 
 
32. As part of this variance request, Petitioner offers an “Alternative Site Plan” that he would 
accept if the Commission is willing to grant a variance.  This “Alternative Site Plan” is attached 
and the seal is dated October 30, 3017. This “Alternative Site Plan” pulls the house landward to 
the 15’ street side setback (as far back as allowed without a local variance), and the static line 
bisects the pool in half (with approximately 6’ of pool and 6’ of concrete apron waterward of the 
static line.  
 
33. Petitioner seeks a variance from 1) the Commission’s procedural rule at 15A NCAC 
7J.0701 requiring that a variance petition first seek local relief (though a street-side setback 
variance in this case) before their CAMA variance application is complete, and 2) a variance 
from the Commission’s oceanfront setback rules, requiring development (including swimming 
pools) to be set back behind the applicable line (in this case, the static line). 
 
34. On October 18, 2017, Petitioner sent notice of this Alternative Site Plan to his two 
adjacent riparian owners.  To date, no comments have been received by DCM Staff.  
 
35. Without a variance from this Commission, Petitioners can construct a pool landward of 
the proposed house, similar to what is permitted on the adjacent lot to the east. Also without a 
variance from this Commission, Petitioners can still construct the proposed house and deck in 
their originally proposed locations (per the application drawing), and omit the pool.  Petitioners 
could also omit the proposed “deck or porch” and pull the swimming pool landward of the static 
line. Petitioners could also seek a variance from the local street-side setback to reduce the size of 
the variance requested (i.e. 5’ local variance = 10’ street-side setback area and CAMA variance 
of 7’ CAMA variance).  
 
36. In this matter, the Division of Coastal Management is represented by Christine Goebel, 
Assistant General Counsel for DEQ.  The Petitioners are representing themselves.  
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Stipulated Exhibits 
 
1. Heasley Deed recorded at Book 3873, Page 623 of the Brunswick County Registry 
2. Plat Maps Book 1, Pages 96-99 
3. CAMA Minor Permit Application, including Site Survey  
4. Survey considered and rejected by Petitioner with house at 15’ setback 
5. CAMA Permit with site plan for owners to the east  
6. July 7, 2017 CAMA permit denial letter 
7. Development Line Approval Letter from CRC Counsel, September 2016  
8. June 13, 2017 Town Variance Application, notice to adjacent owners and Denial Letter 

and copy of Board of Adjustment meeting minutes. 
9. Notice of CAMA Variance to adjacent owners - signed green cards  
10. GIS parcel boundaries overlain on aerial photos from 1998 and 2016, showing historic 

shorelines. 
11. Powerpoint presentation with ground and aerial photos of the Site 
12. Alternative Site Plan proposed by Petitioner during variance process  
13. Notice of Alternative Site Plan sent to riparian neighbors on October 18, 2017  
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PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the 
petitioner must identify the hardships. 
 

Petitioners’ Position: Yes. 
 
The strict application of the 1998 static vegetation line limiting where the pool can be placed will 
cause great monetary and personal hardship because we will not be able to build our dream beach 
house and pool within our budget on the lot we purchased.  We hope to build a basic 28x34 (1904 
square foot) beach house with pool and porches ocean side to enjoy the views.  We plan to use it 
as a rental most of the year in order to recoup our investment and to generate retirement income.  
However, it’s more than a rental investment to us.  We also hope to enjoy it a few times a year 
making memories with friends and family becoming part of the community after retirement.  The 
rental management company and builder both say this size house with a pool oceanside is in high 
demand for rentals.  The current rule sets the pool in the center of the buildable footprint space 
making it impossible.  The now static vegetation line serves no purpose for our property’s 
protection.  As you can see from the photos it has a great dune protection seaward of the 
development line.  We are a great proponent of costal [sic] management and will maintain and 
improve on the natural vegetation extending seaward of the current static vegetation line.  We have 
tried all configuration’s to this property, to make reasonable use of with pool and found none. 
 
Staff’s Position: Yes.  
 
1) As an initial matter, Petitioners seek a variance from the Commission’s procedural variance 
rule at 15A NCAC 7J .0701(a), which requires that before seeking a variance from the 
Commission, a Petitioner “must seek relief from local requirements restricting use of the 
property…” In this case, while Petitioners sought a variance from the Town of Oak Island, they 
were incorrectly directed by Town Staff to seek a variance from this Commission’s rules with the 
Town’s Board of Adjustment, which was denied on June 29, 2017 as the Board understood it 
lacked the authority to vary this Commission’s setback rules. Instead, Petitioners could have 
sought a variance from the Town’s front (road-side) setback of 15’ in the several months that have 
passed before seeking this variance, in order to slide the proposed development footprint landward 
and eliminating/reducing the size of the variance sought from this Commission. However, Staff 
acknowledge that the Town has essentially granted a variance from its street-side setback through 
an ordinance which reduces the street-side setback for all oceanfront lots. Due to this ordinance, 
Staff contend that the Commission should proceed with this variance without first requiring that 
Petitioner seek a local variance from the street-side setback. 

2)  Petitioners seek a variance from the Commission’s oceanfront setback rules, specifically 
15A NCAC 07H .0309, which prohibit development of a pool waterward of the Town of Oak 
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Island’s 1998 static vegetation line.  The Town’s 1998 Static Line was the location of the first line 
of stable, natural vegetation as it existed in 1998, before both Hurricane Floyd in 1999 and the 
Town’s 2001-02 large-scale nourishment project. This large-scale project was a one-time project 
and not part of a long-term nourishment plan, and the Town has not received another large-scale 
nourishment since the 2001-02 project.  As it lacks a long-term nourishment plan, the Town of 
Oak Island never applied for the Static Line Exception. Instead, the Town adopted a Development 
Line in September 2017, and that is what allows Petitioners to build the house and deck as 
proposed. However, in creating both the Static Line Exception rules and the Development Line 
rules, the Commission very specifically chose not to include swimming pools as allowable 
development covered by those exceptions to the ocean erosion setback. The Commission’s rules 
at 15A NCAC 07H .0309, which are exceptions to the oceanfront erosion setback, allow swimming 
pools, but only as long as they are located landward of the FLSNV or the static line as applicable.  

The Commission’s rules regarding the Ocean Hazard AEC acknowledge that shoreline erosion is 
part of the oceanfront system, and the intent of the rules is “minimizing losses to life and property 
resulting from storms and long-term erosion, preventing encroachment of permanent structures on 
public beach areas, preserving the natural ecological conditions of the barrier dune and beach 
systems, and reducing the public costs of inappropriately sited development” (15A NCAC 07H 
.0303(b)). 

Staff contend that Petitioners do not face an unnecessary hardship by not being able to include a 
swimming pool waterward of their proposed home and deck as proposed (both initially during 
permit review and the alternative design). As evidenced by the location of the Static Line (the 
location of the FLSNV in 1998, before Hurricane Floyd, which eroded the FLSNV even further), 
this Site has experienced significant erosion in the past.  While this portion of Oak Island has been 
largely untested by storm-caused erosion since 1999, the Site will continue to be impacted by 
coastal storms and chronic erosion that may result in the swimming pool being undermined or 
eventually located on the public beach. In addition, the Town of Oak Island does not have a long-
term renourishment permit or plan.   

Staff believe that not having an oceanfront pool is not an “unnecessary hardship” as required by 
this statutory criterion. Without a variance from this Commission, the Petitioners could place the 
pool along the side of the house or between the house and street following the example set by the 
house to the east. (See Facts 5 & 35) For these reasons, staff contend that the strict application of 
the Commission’s oceanfront setback rules does not cause Petitioners’ any unnecessary hardships.  
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II. Do such hardships result from conditions peculiar to the petitioner’s property, 
such as location, size, or topography of the property? Explain. 
 

Petitioners’ Position: Yes. 
 
The 1998 vegetation line is no longer protective but causes a hardship for us by restricting our 
footprint.  We were shocked and dumbfounded to find a 1998 line that no longer seems relevant 
and prevents us from being able to put a pool past the center of the buildable area.  Especially 
when we were first attracted to the property by the impressive dunes with mature vegetation.  The 
dunes on the lot are over 8-10 ft. high and at least 30 to 40 ft. deep.  The building footprint is 34 
ft. wide and 70 ft. long.  We need more than a 15ft. set back to handle 5 vehicles and build the 
house large enough to accommodate families – like our own 4 grown children and their expanding 
families (3 grandchildren) and a pool.  A ground pool is more economical and assessable [sic] for 
those with handicaps and the elderly (we hope my wife’s parents in their 80s can visit) and makes 
it safer and easier for families, especially with children going back and forth from the ocean to the 
pool.  We also intend to use the pool for health reasons because we suffer from chronic arthritis 
and joint pain. 
 
Staff’s Position: No.  
 
Staff disagree that the 1998 static vegetation line is a condition peculiar to the property.  Instead, 
it is the post-nourishment line used to measure setbacks at the Site.  Initially, the pre-project line 
used for setbacks was the location of the vegetation line at the start of the 2001-02 nourishment 
project. However, this Commission gave relief to the Town by acknowledging that the 2001-02 
vegetation line was largely a result of 1999’s Hurricane Floyd, and so agreed to use the 1998 (pre-
Floyd) position of the vegetation line as the Static Line. So the 1998 line is not even the farthest 
landward that the first line of stable, natural vegetation has been on the Site. The Commission, in 
authorizing nourishment projects, wanted to prevent development-creep on renourished beaches, 
understanding that beach renourishment is only a temporary fix. Even when renourishment 
projects have largely stabilized, the underlying processes of beach erosion and the potential for 
future storms remain. In the long-term, further erosion at the Site is likely and therefore the Static 
Line is not irrelevant or outdated, especially where the Town lacks a long-term beach 
renourishment plan. Staff identify no peculiar conditions on the property which cause Petitioners’ 
hardship.   
 
Petitioners’ health conditions and family make-up are not physical conditions of the property, such 
as size, location or topography, and so are not proper for consideration by the Commission in 
deciding this statutory criterion. 
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III. Do the hardships result from the actions taken by the Petitioner? Explain. 
 

Petitioners’ Position: No. 
 
The hardship is not self-imposed, we just need to be able to build a reasonable house that suits 
our needs and is well within the buildable footprint. 
 
Staff’s Position: Yes.  
 
Staff believe any hardships alleged by Petitioners would be entirely self-imposed. Rather than 
redesigning the site layout to place the pool on the street-side of the house and alleviating the need 
for a variance (as the adjacent owner has done), Petitioner seeks to have both a closer view of the 
ocean as well as a pool.  The proposed location of the pool is waterward of where the natural 
vegetation line was in 1998 (Pre-Floyd). Staff also note that Petitioner can, without a variance, 
build the house and deck as proposed, landward of the development line, and so it is entirely the 
Petitioners’ choice to seek the proposed house, deck and pool where proposed and not pull the 
development back on the lot. Finally, there are no existing oceanfront pools near the Site (see Fact 
29), and so they will not be at a disadvantage in the rental market compared to those oceanfront 
rentals in this 2+ mile long area.  

 
 

IV. Will the variance requested by the petitioner (1) be consistent with the spirit, 
purpose, and intent of the rules, standards, or orders issued by the Commission; 
(2) secure the public safety and welfare; and (3) preserve substantial justice? 
Explain. 
 

Petitioners’ Position: Yes. 
 
We believe this request is in the spirit of the ordinance since the property now has an exceptionally 
large dune to protect it a good distance from the building area.  The home we wish to build is not 
out of the ordinary, but what anyone would expect to enjoy such a beautiful setting.  We have tried 
every possible shift and configuration and cannot find another way.  We cannot leave out porches, 
parking, or make the house 16ft. deep! – and still have a rentable, or even usable home. 
 
Staff’s Position: No.  

 

Staff contends that granting a variance to Petitioners in order to vary the Commission’s oceanfront 
erosion setback rules so that Petitioners can add approximately 186 square feet of new decking 
and half of the proposed pool is not consistent with the spirit, purpose, and intent of the 
Commission’s rules. The Commission’s rules have provided an oceanfront erosion setback since 
1979, and the Commission has already allowed two exceptions to the static line with the Static 
Line Exception rule and the Development Line rule. Petitioner is already utilizing the 
Development Line Rule in order to build the proposed beach cottage as an exception to the static 
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line setback. However, in drafting both the Static Line Exception Line Rule and the Development 
Line Rule, the Commission specifically did not include swimming pools. The location of the static 
line is where the FLSNV existed in 1998, and while the Town has been fortunate in avoiding 
significant erosion at the Site since the 2001-02 large-scale beach project, the Commission’s rules 
are based on concerns that the FLSNV will eventually erode landward again, especially where the 
Town lacks a long-term nourishment plan. While the additional decking and pool area proposed 
may seem like a small amount of square footage, there are other locations to place the pool that 
would not require a variance.   

Staff contend that granting a variance will not secure public safety and welfare where it will be 
authorizing inappropriately sited development that can interfere with the public trust beach, be at 
greater risk for loss of property for both Petitioners and their neighbors with more structure in 
harm’s way. It and may become a cost to the public if the public will have to pay to remove the 
deck and pool as future post-storm debris, or result in future applications for erosion control 
structures that further impact beach processes, public access, and public expenditures.  

Finally, Staff contend that granting a variance would not preserve substantial justice where the 
Commission’s rules already make several exceptions for structures that do not have to meet the 
oceanfront erosion setback rule, but this request for an “exception to the exceptions” would go 
further and allow a swimming pool waterward of the Static Line.  
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

019



020



021



022



023



024



025



026



027



  CRC-VR-17-03 

20 
 

 

ATTACHMENT E: 

STIPULATED EXHIBITS INCLUDING POWERPOINT 
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From: Joey
To: rwheasley@suddenlink.net
Subject: map
Date: Thursday, June 08, 2017 10:59:03 PM
Attachments: 4017 e beach drive.dwg 25" sb-8.5x14.pdf

moved house 25' from right of way, probably will need this to get 5 cars parking spaces

-- 
Island Surveyors, Inc.
427 Womble St.
Oak Island, N.C. 28465
Joey Brochure, PLS
910-250-9192 
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From: Joey
To: rwheasley@suddenlink.net
Subject: site plan
Date: Thursday, June 08, 2017 10:37:32 PM
Attachments: 4017 e beach drive-8.5x14.pdf

Mr. Heasley, look at this one and let me know what you think, you had one with the house
being setback 25', going to plot that for you also

-- 
Island Surveyors, Inc.
427 Womble St.
Oak Island, N.C. 28465
Joey Brochure, PLS
910-250-9192 
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Town of Oak Island 

Amended Development Line (section between SE 46th Street & SE 58th Street).  DVL is now in-line with MHW, not seaward of MHW. 

 

 

Amended Development Line (green line) is now in-line with 

MHW (dashed-blue line), but not seaward of MHW. 

NOTE: Static Vegetation is represented with pink-dashed 

line. 
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Amended Development Line (green line) is now in-line with 

MHW (dashed-blue line), but not seaward of MHW. 

NOTE: Static Vegetation is represented with pink-dashed 

line. 
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    Town of Oak Island  
 

                                                BOARD OF ADJUSTMENTS  
 

                                                     

              Council Chambers              Oak Island Town Hall                10:00am 

                                                            June 29, 2017 

 

 

Call to Order: 

 

Approval of Minutes  

 

Old Business:  (none) 

 

New Business: 

 

 

(1) Appeal  

(2) Variance  

 

 

 

Other Business: 

 

(1) Board Member Reports 

(2) Staff Reports  -- next meeting date selection 

 

 

 

 

Adjournment: 

 

058



TOWN OF OAK ISLAND 

BOARD OF ADJUSTMENT 

AGENDA ITEM MEMO 

 

Issue: Variance Application 

Department: Planning & Zoning Administrator  

Presented by: Jake Vares 

Estimated Time for Discussion: 25 Minutes 

Subject Summary:  

The variance request you will be hearing is a quasi-judicial decision so it must be conducted in a 

way to insure procedural and substantive due process. Anyone wanting to provide testimony must 

be sworn in. As a quasi-judicial hearing the decision makers must be fair and impartial and you 

must base your decision only on the competent evidence you receive. If anyone has a direct or 

potential financial interest in this proposed project then they should recuse themselves. A 4/5th 

vote is required to be granted a variance. Conditions can be applied but they must be 

proportional and directly applicable to the applicant’s variance situation. In other words they 

should be designed in such a way to assist the applicant come into better and closer conformance 

with the towns zoning regulations. All of the evidence and testimony heard is supposed to be 

substantive and competent in nature. Each case is decided on a site by site basis. The decision has 

to be based on the specific site and not the owner or other locations they may own or have issues 

with. The Board of Adjustment is to look at the circumstances of the property, not the circumstances 

of the property owner.  

 

At the end of the hearing a motion to adopt a finding of facts document has to be adopted and 

signed by the chair once a decision has been officially made, regardless if the variance is 

approved or denied. Findings of Fact are essentially an accepted record of the exhibits, evidence 

presented, and a formal recording of the decision made at the hearing. The motion to adopt the 

findings of facts can be made in conjunction with the motion to approve or deny the application or 

as a separate motion afterwards. The finding of fact document will be provided at the time of the 

hearing.  

 

General Statute (GS) 160A-388. (d) Codifies the evaluative criteria one is required to use when 

deciding a variance request. The four standards are:  

“(1) Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary to 
demonstrate that, in the absence of the variance, no reasonable use can be made of the property. 
(2)The hardship results from conditions that are peculiar to the property, such as location, size, or 
topography. Hardships resulting from personal circumstances, as well as hardships resulting from conditions 
that are common to the neighborhood or the general public, may not be the basis for granting a variance. 
(3)The hardship did not result from actions taken by the applicant or the property owner. The act of 
purchasing property with knowledge that circumstances exist that may justify the granting of a variance shall 
not be regarded as a self-created hardship. 
(4)The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such that public 
safety is secured, and substantial justice is achieved.” 

 

Agenda Item: New Business Item No. 2 

Date: June 16, 2017 
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Be sure to use these General Statute requirements when hearing the case. If approval is granted, 

the case needs to comply with all of the G.S. standards. Furthermore, variances are not allowed 

to grant a change in permitted uses.  

 

The applicant is not applying for relief from a town’s ordinances but rather from a state 

regulation that does not allow swimming pools to be seaward of the 1998 Static Vegetation line. 

The 1998 Static Vegetation line was created when the town did a large-scale beach 

renourishment project was done around 1999 – 2000 after Hurricane Floyd. The town appealed 

to the CRC (Coastal Resources Commission) to look at the pre-hurricane vegetation line, using 

aerial photography that existed before Floyd.   

 

CAMA regulations do not allow pools seaward of the 1998 Static Vegetation line but are 

allowed seaward of the recently town adopted Development Line. The swimming pool appears to 

be 10 feet past the 1998 Static Vegetation line at its most seaward point. After the Oak Island 

Board of Adjustment decision the applicant can then and will apply for a variance to the NC 

Coastal Resources Commission (CRC) to place the swimming pool seaward of the 1998 Static 

Vegetation line setback. The Oak Island Board of Adjustment cannot grant a variance to CAMA 

(Coastal Area Management Act) regulations because those our state rules and the board and 

town does not have the authority to usurp state regulations. The applicants end goal is to apply 

and obtain a variance from the CRC and in order to accomplish this he/she has to proceed 

through the Town of Oak Island variance application process first in order to show the CRC that 

all possible options have been exhausted. Official notification of an Oak Island variance request 

approval or denial has to be provided to the CRC before he/she can go before the CRC for 

obtain a variance from the state. 

 

The Town of Oak Island has an interactive map online on its website that shows the relevant 

ocean-front lines. That map can be found here: 

https://www.arcgis.com/home/webmap/viewer.html?webmap=2bbcbad57598493387b5ba79

34e2a965&extent=-78.208,33.9129,-78.204,33.9148. One can search or zoom into any 

address to see where those lines lay, including the 1998 Static Vegetation line runs through it. The 

important lines on the attached surveys are the Mean High Water Line, the first line of stable 

vegetation, the Development Line, and the 1998 Static Vegetation line. All of these lines are color 

coded in order to make it easier to identify and read the survey. 

   

The applicant needs to or may have already applied for CAMA minor permit to build on this lot. 
The CAMA minor permit would be denied because the proposed swimming pool would be 
seaward of the 1998 static vegetation line, but the applicant/property owner still has to go 
through the process.  
 
The Oak Island Board of Adjustment cannot grant a variance to CAMA (Coastal Area 
Management Act) regulations because those our state rules and the board and town does not 
have the authority to usurp state regulations. The applicants end goal is to apply and obtain a 
variance from the CRC and in order to accomplish this he/she has to proceed through the Town 
of Oak Island variance application process first in order to show the CRC that all possible 
options have been exhausted.  
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The attached documentation contains the applicant’s justification narrative, a general map of 
the area, site-plans, photos, the property report card, and the state evaluative criteria checklist. 
The property is currently in a Residential-7 zoning district which has a rear yard setback of 20ft, 
a side yard setback of 8ft and a front yard setback of 15ft, because it is an ocean front property.  
Official certified letters have been sent to the adjacent property owners and a sign, required by 
the Town zoning ordinance, has been placed at the site detailing the hearing date, time and 
location, per the zoning ordinance requirements (Sec.18-334c). It is for the Board of Adjustment 
to determine if the attached variance application meets the outlined criteria in the General 
Statutes. The hearing should not be closed until after the vote has occurred because if 
something comes up during deliberation then the applicant or opponents cannot submit 
information that may be relevant to the discussion/deliberation. I suggest at the end of the 
meeting the state criteria checklist be reviewed and each General Statute standard be assessed 
before a vote is taken. The motion when the vote occurs needs to specifically state why or why 
not the General Statute criteria is or is not met. 
 
 

 

Attachments:  Variance Application form, applicant justification narrative, photos, surveys, site 

area map, property report card, property report card, General Statute Evaluative Criteria handout 

Action Needed: approve, deny, or approve with conditions 

Suggested Motion:   Applicant does meet all of the general statute mandated evaluative criteria 

or the applicant does not meet all of the general statute mandated evaluative criteria specifically 

____ because _______.  

Funds Needed: $0.00 

Follow Up Action Needed:  Issue official notice to the applicant. 

 

Attachments 
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Department of Environmental Quality

Rick & Valerie Heasley Variance Request
4017 East Beach Dr., Oak Island, Brunswick County

February 13, 2018
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Heasley Variance Request

2

Department of Environmental Quality
Google Earth Imagery 10/2016

Project Site: 4017 E. Beach Dr., Oak Island

Atlantic Ocean
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Google Earth Imagery 10/2016
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Static Line

Development Line

Oak Island GIS Viewer 2017
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Static Line

Development  Line

First Line of Stable 
and Natural Vegetation

Google Earth Imagery 10/2016

FLSNV measured July 26, 2017 
by Brooks Surgan (DCM)
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Department of Environmental Quality

View of Petitioner’s property  
looking South

Photo taken by DCM Staff 7/26/17
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View of Petitioner’s property  
looking North

Photo taken by DCM Staff 7/26/17
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Thexton Variance Request
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View of Petitioner’s property  
looking West

Photo taken by DCM Staff 7/26/17
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View of Petitioner’s property  
looking Northeast

Photo taken by DCM Staff 7/26/17
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Approx. FLSNV Staked 
by DCM Staff 10/25/16

Approx. 60’ Setback

View of Petitioner’s Property 
looking South

Photo taken by DCM Staff 
7/26/17Static Line

Development Line
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View of Petitioner’s Property 
looking South

Photo taken by DCM Staff 
7/26/17

First Line of Stable 
and Natural Vegetation
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Thexton Variance Request

VARIANCE CRITERIA    15A NCAC 07J.0703 (f)
-to grant a variance, the Commission must affirmatively find each of the following 
factors listed in G.S. 113A-120.1(a).
(A) that unnecessary hardships would result from strict application of the 

development rules, standards, or orders issued by the Commission;
(B) that such hardships result from conditions peculiar to the petitioner's property 

such as the location, size, or topography of the property;
(C) that such hardships did not result from actions taken by the petitioner; and
(D) that the requested variance is consistent with the spirit, purpose and intent of 

the Commission's rules, standards or orders; will secure the public safety and 
welfare; and will preserve substantial justice.
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