
 
  

 
 
 
  

 
 
 

 
 
TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  June 3, 2021 (for the June 16, 2021 CRC Meeting) 
 
RE:  Variance Request by the Town of Topsail Beach (CRC-VR-21-02) 
 
 
 Petitioner is the Town of Topsail Beach, which owns three oceanfront lots developed with 
handicapped accessible beach access sites. Since 2019, the Town has installed beach mats from 
the access ramps toward the ocean in the summer months for wheelchair access to the dry sand 
beach. In April of 2021, the Town filed a CAMA Minor Permit application seeking authorization 
in order to continue to place the beach mats each May – September. On May 4, 2021, DCM denied 
Petitioner’s CAMA Minor Permit application as the proposed development does not comply with 
15A NCAC 7H .0306(a)(2) and 15A NCAC 7H .0308(c)(5) which require the beach mats to be 
placed landward of the static vegetation line, landward of the 60’ oceanfront setback, and landward 
of a line 6’ seaward of the waterward toe of the frontal dune. Petitioner now seeks a variance in 
order to continue placing the beach mats as proposed in their permit application.  
 
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 
 
cc(w/enc.):  Steve Coggins, Esq., Petitioner’s Counsel, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
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RELEVANT STATUTES OR RULES                                                            APPENDIX A 

 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The next broad grouping is composed of those AECs that are considered natural hazard areas along 
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other 
adverse effects of sand, wind, and water, uncontrolled or incompatible development could 
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet 
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial 
possibility of excessive erosion or flood damage. 

 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces 
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms, 
these forces are intensified and can cause significant changes in the bordering landforms and to 
structures located on them. Ocean hazard area property is in the ownership of a large number of 
private individuals as well as several public agencies and is used by a vast number of visitors to 
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards 
and the intensity of interest in the areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 
wave climate. For this reason, the appropriate location of structures on and near these landforms 
must be reviewed carefully in order to avoid their loss or damage. As a whole, the same flexible 
nature of these landforms which presents hazards to development situated immediately on them 
offers protection to the land, water, and structures located landward of them. The value of each 
landform lies in the particular role it plays in affording protection to life and property. (The role of 
each landform is described in detail in Technical Appendix 2 in terms of the physical processes 
most important to each.) Overall, however, the energy dissipation and sand storage capacities of 
the landforms are most essential for the maintenance of the landforms' protective function. 

 

 

 

 

 

 

 

002



  CRC-VR-21-02 

3 
 

15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic 
shoreline is an impossibility for development located adjacent to the coast. The loss of life and 
property to these forces, however, can be greatly reduced by the proper location and design of 
structures and by care taken in prevention of damage to natural protective features particularly 
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies 
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and 
property and achieve a balance between the financial, safety, and social factors that are involved 
in hazard area development. 

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with 
particular attention to minimizing losses to life and property resulting from storms and long-
term erosion, preventing encroachment of permanent structures on public beach areas, 
preserving the natural ecological conditions of the barrier dune and beach systems, and 
reducing the public costs of inappropriately sited development. Furthermore, it is the 
objective of the Coastal Resources Commission to protect present common-law and statutory 
public rights of access to and use of the lands and waters of the coastal area. 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS  

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area.  This is the area where there exists a substantial possibility of 
excessive erosion and significant shoreline fluctuation.  The oceanward boundary of this area is 
the mean low water line.  The landward extent of this area is the distance landward from the first 
line of stable and natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession 
line established by multiplying the long term annual erosion rate times 90; provided that, where 
there has been no long term erosion or the rate is less than two feet per year, this distance shall be 
set at 180 feet landward from the first line of stable and natural vegetation.  For the purposes of 
this Rule, the erosion rates are the long-term average based on available historical data. The current 
long-term average erosion rate data for each segment of the North Carolina coast is depicted on 
maps entitled “North Carolina 2019 Oceanfront Setback Factors & Long-Term Average Annual 
Erosion Rate Update Study” and approved by the Coastal Resources Commission on February 28, 
2019 (except as such rates may be varied in individual contested cases or in declaratory or 
interpretive rulings).  In all cases, the rate of shoreline change shall be no less than two feet of 
erosion per year. The maps are available without cost from any Local Permit Officer or the 
Division of Coastal Management on the internet at http://www.nccoastalmanagement.net. 
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a) In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located 
according to whichever of the following is applicable: 

(1) The ocean hazard setback for development is measured in a landward direction from the 
vegetation line, the static vegetation line, or the measurement line, whichever is applicable. 

(2) In areas with a development line, the ocean hazard setback shall be set in accordance 
with Subparagraphs (a)(3) through (a)(9) of this Rule. In no case shall new development be 
sited seaward of the development line. 

(3) In no case shall a development line be created or established on state owned land or oceanward 
of the mean high water line or perpetual property easement line, whichever is more restrictive. 

 

15A NCAC 07H .0308       SPECIFIC USE STANDARDS FOR OCEAN HAZARD AREAS 

(c)  Structural Accessways: 

(1) Structural accessways shall be permitted across primary or frontal dunes so long as they 
are designed and constructed in a manner that entails negligible alteration of the primary or frontal 
dune.  Structural accessways shall not be considered threatened structures for the purpose of 
Paragraph (a) of this Rule. 

(2) An accessway shall be considered to entail negligible alteration of primary or frontal dunes 
provided that: 

(A) The accessway is exclusively for pedestrian use; 

(B) The accessway is a maximum of six feet in width;  

(C) The accessway is raised on posts or pilings of five feet or less depth, so that wherever 
possible only the posts or pilings touch the dune.  Where this is deemed by the Division of Coastal 
Management to be impossible due to any more restrictive local, state, and/or federal building 
requirements, the structure shall touch the dune only to the necessary; and 

(D) Any areas of vegetation that are disturbed are revegetated as soon as feasible. 

(3) An accessway that does not meet Part (2)(A) and (B) of this Paragraph shall be permitted 
only if it meets a public purpose or need which cannot otherwise be met and it meets Part (2)(C) 
of this Paragraph.  Public fishing piers are not prohibited provided all other applicable standards 
of this Rule are met. 

(4) In order to preserve the protective nature of primary and frontal dunes a structural 
accessway (such as a "Hatteras ramp") may be provided for off-road vehicle (ORV) or emergency 
vehicle access.  Such accessways shall be no greater than 15 feet in width and may be constructed 
of wooden sections fastened together, or other materials approved by the Division, over the length 
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of the affected dune area. Installation of a Hatteras ramp shall be done in a manner that will 
preserve the dune’s function as a protective barrier against flooding and erosion by not reducing 
the volume of the dune. 

(5) Structural accessways may be constructed no more than six feet seaward of the 
waterward toe of the frontal or primary dune, provided they do not interfere with public 
trust rights and emergency access along the beach. Structural accessways are not restricted 
by the requirement to be landward of the FLSNV as described in .0309(a) of this Section. 
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STIPULATED FACTS                                                                            ATTACHMENT B 

 
1. Petitioner Town of Topsail Beach (“Town”) is a North Carolina municipal body politic 
organized and existing in Topsail Beach, Pender County, North Carolina. The Town is represented 
by Stephen D. Coggins, Esquire, of the law firm Rountree Losee LLP in Wilmington, North 
Carolina. 
 
2. The Town owns a series of ocean beach access sites. Three of those access points have 
ADA-compliant wheelchair ramps. These three wheelchair ramp access sites are hereinafter 
referred to collectively as the “Sites”.  A Google Earth aerial image for each Site is provided to 
the Commission as a Stipulated Exhibit and part of the Powerpoint. The address location, beach 
access number and the date of the corresponding Google Earth aerial for each Site is as follows:  
 

a. 425 N. Anderson Blvd. (Beach Access # 1A) [3/11/2019] 
b. 1301 Ocean Blvd. (Beach Access # 14) [7/9/2018] 
c. 1605 Ocean Blvd. (Beach Access # 16) [7/9/2018] 

 
3. The Town owns legal title to the Sites as demonstrated by a copy of three deeds contained 
in the Town’s CAMA Minor Development Permit Application (# TB21-07) that is the subject of 
this variance.  A copy of the Town’s application, including the deeds, is provided to the 
Commission as a Stipulated Exhibit.  
 
4. According to Town Manager Michael Rose, at each one of the Sites, the wheelchair ramp 
leads from a vehicle parking area on down to what was at the time the waterward toe of the 
“original” frontal dune where the “dry sand” portion of the public trust ocean beach begins. Mr. 
Rose’s Affidavit is attached as a Stipulated Exhibit and is referenced throughout these facts. 
 
5. According to Town Manager Rose, the distance a wheelchair would have had to travel at 
each of the Sites from the bottom of the oceanward toe of the frontal dune in order to reach the 
ocean, as measured by Town staff using GIS tools on 2018-19 aerial photos, was approximately 
as follows:  

• Access 1A at 425 Anderson Blvd (Catherine Ave) – 110 feet 
• Access 14 at 1301 Ocean Blvd (Darden Ave) –105 feet 
• 1605 Ocean Blvd (Sea Vista)- 112 feet 

6. For many years, the Town has owned two sand wheelchairs that it makes available for daily 
use upon request.  They are available at no cost on a first-come, first-served basis at the Town 
Police Department.  Transportation of the wheelchairs to the desired location is provided by the 
user. According to Town Manager Rose, demand for wheelchair access to the ocean is highest in 
the summer. 
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7. The General Assembly in 2011 passed Session Law 2011-78, a copy of which is attached 
as a Stipulated Exhibit. This is a local act that preserves rights of littoral access by oceanfront 
property owners within the Town, notwithstanding publicly funded beach renourishment projects 
raising land which would become state-owned (formerly submerged) land pursuant to N.C.G.S. 
146-6(f).  
 
8.  According to Town Manager Rose, since 2011, the town has worked with the U.S. Army 
Corps of Engineers and State officials to obtain public funding for, and thereafter carry out, beach 
renourishment activities along the Town’s shorefront. These taxpayer-funded beach nourishment 
efforts were first undertaken in 2011 and such projects have continued since that time.  Portions 
of the beaches within Topsail Beach have been renourished on six separate occasions since 2011, 
and as recently as the winters of 2019-2020 and 2020-2021.   
 
9. According to Town Manager Rose, in continuation of its long-term efforts, the Town 
embarked on a beach renourishment project (Project) pursuant to CAMA Major Permit 22-09, a 
copy of which is attached, over the winters of 2019-2020 and 2020-2021. This Project was funded 
through both the Town’s long term beach renourishment efforts (the “30 Year Plan”) and coastal 
storm damage reduction funds made available in the wake of Hurricanes Matthew and Florence.  
Sources of funding include the Town Beach, Inlet and Sound (“BIS”) fund, State Shallow Draft 
Inlet Fund, and FEMA reimbursement. 
 
10. Chris Gibson of TI Coastal is the engineer retained by the Town to monitor all the Town 
beach renourishment projects (including the Project) since 2011. He reports the following: The 
Project deposited 2.7 million cubic yards of sand on the oceanfront of Topsail Beach.  The Project 
formed a new engineered dune system waterward of the existing front dune.  The new engineered 
dune profile tied into the existing grade at about elevation 5' NAVD88 and sloped upward on a 
5H:1V slope to elevation 12' NAVD88. The engineered dune crest then extended seaward at 
elevation 12' NAVD88 for 25 feet. The seaward slope of the new engineered dune was also a 
5H:1V slope from the crest elevation (12' NAVD88) to the berm elevation of 5' NAVD88. This 
makes the back slope 35 feet wide, the crest 25 feet wide, and the front slope 35 feet wide. The 
total width of the new engineered dune is 95 feet. The new engineered dune stretches along the 
entire length of the Topsail Beach oceanfront and includes the locations of the three wheelchair 
ramp Sites.  Side elevation drawings of the three Sites, as part of the required post-Project survey 
of the new engineered dune profile created by the Project are provided to the Commission as a 
Stipulated Exhibit. 
 
11. According to Town Manager Rose, the Town has planted vegetation on the new engineered 
dune.  The first plantings were in August-September 2020.  A second planting is scheduled for 
June and July 2021. Photographs of the new constructed and vegetated engineered dune in the 
vicinity of the Sites are provided to the Commission as Stipulated Exhibits.    
 
12. The engineered dune does not meet the definition of either a primary or frontal dune, as 
those are defined in 15A NCAC 7H .0305(a)(3) and (a)(4) where it lacks the elevation of a primary 
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dune and lacks the stable and natural vegetation where the initial vegetation was just planted last 
fall and has not yet naturalized. 
 
13. The course to be traveled by either a sand wheelchair or regular wheelchair from the bottom 
of the ramps at the Sites in order to get to the water is over the newly constructed engineered dune. 
The newly constructed engineered dune system renders wheelchair access at the Sites from the 
bottom of the wheelchair ramp to the ocean waters more difficult.  
 
14.  According to Town Manager Rose, the Town’s engineer advised the Town that the 
installation of beach mats would significantly improve and enhance access by wheelchair-bound 
persons from the bottom of the wheelchair ramps to the ocean.   
 
15. On April 28, 2021, the Town applied for a CAMA Minor Development Permit (TB21-07) 
to install beach mats at the three Sites.   A copy of the Town’s application is provided to the 
Commission as a Stipulated Exhibit.  The proposed locations of the beach mats at each of the Sites 
are shown on the Site plans which are part of the Town’s application. 
 
16. The Sites are within the Ocean Erodible Area of Environmental Concern, and per N.C. 
Gen. Stat. § 113A-118, any development at the Sites requires authorization through a permit issued 
pursuant to the Coastal Area Management Act of 1974 (CAMA). 
 
17. The Sites are adjacent to the Atlantic Ocean, the waters of which at this location are 
classified as SB waters by the Environmental Management Commission. The Commission’s 
average annual erosion rate applicable at the three Sites is two feet per year. 
 
18. As described in the Town’s CAMA permit application, the beach mats proposed to 
employed in the CAMA permit application are 5 feet wide and are between 80 feet and 100 feet 
long. In no event will a beach mat extent beyond the oceanward toe of the new engineered dune.  
 
19. The beach mats for each of the Sites will extend from the bottom of the wheelchair ramp 
approximately as follows: 
 
Access 1A – 103’ Over Engineered Dune (From there, it is another 96’ To Water as measured by 
Town Staff on Site) 
Access 14 – 59’ Over Engineered Dune (From there, it is another 158’ To Water as measured by 
Town Staff on Site) 
Access 16 – 103’ Over Engineered Dune (From there it is another 183’ To Water as measured by 
Town Staff on Site) 
 
20. The Town seeks a variance allowing the beach mats to be installed and present year round.  
However, the Town currently plans to only install and use the mats only during the months of May 
through September each year, and understands it can seek a permit modification if it decides to 
extend the time for beach mats. 
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21. According to the attached sworn statement of Town Manager Rose, the beach mats are able 
to be removed in the event of significant weather events resulting in higher than normal tides, and 
the Town plans to do so when significant weather conditions are predicted or present. Town 
Manager Rose notes in his affidavit that the beach mats are easily laid and anchored, and can be 
removed in the event of significant weather events resulting in higher than normal tides.   
 
22. The Karen Beasley Sea Turtle Rescue and Rehabilitation Center in nearby Surf City, is a 
North Carolina non-profit corporation which in cooperation with the Town, monitors sea turtle 
nests laid in Topsail Island and is locally referred to as the “Turtle Hospital”. Attached as a 
Stipulated Exhibit is a letter of support for the Town’s project dated June 2, 2021 from the Turtle 
Hospital’s Executive Director Ms. Zagzebski. According to a summary provided by Terry Meyers 
of the Turtle Hospital’s “Turtle Patrol, attached as a Stipulated Exhibit, the following nesting 
activity took place in 2018, 2019, and 2020 within the blocks where the Sites are located:   

• Beach Access #1A – 425 N Anderson: in 2020 there was one nest located at the 400 block 
of N. Anderson Drive.  In 2019 there were 6 nests in that block. In 2018 there was one nest 
in the block. 

• 2Beach Access # 14 - 1301 Ocean Blvd: in 2020 there was one nest in the block. In 2019 
there were 3 nests in that block. In 2019 there were no nests in the block.  

• Beach Access # 16 – 1605 Ocean Blvd: There were no nests in the block 2020, 2019 or 
2018. 

23. The applicable ocean setback in Topsail Beach is the Static Vegetation Line (“SVL”), as 
indicated by the September 4, 2018 memo from Ken Richardson (Shoreline Management 
Specialist with the Division of Coastal Management) to the Commission in file # CRC-18-18, and 
which is attached as a Stipulated Exhibit. This SVL is the location of where the first line of stable 
and natural vegetation was located prior to the onset of the 2012 large-scale beach nourishment 
project, as required by 15A NCAC 7H .0305(a)(6). 
 
24. In the areas of the three Sites, the SVL is located generally landward of the bottom of the 
wheelchair ramps at the toe of the “original” frontal dune. The “original” frontal dune is landward 
of the new engineered dune. Thus, the proposed beach mats are proposed to be located oceanward 
of the applicable 60’ setback measured landward from the SVL per 15A NCAC 7H.0306(a)(1). 
 
25. Beach mats have been installed on the beaches of this State (Carolina Beach in 2017, and 
Topsail Beach in 2019 and 2020 when it was the Town’s understanding that no permit was 
needed).  According to Town Manager Rose, the Town is not aware of negative impacts on the 
beach. 
 
26. As part of the CAMA minor permit process, the Town sent notice to the 
adjacent riparian owners at each Site. These owners are noted in the Application, and information 
showing the delivery of this notice is attached as a stipulated exhibit. 
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27. On May 4, 2021 the Division of Coastal Management (“DCM”) denied the 
CAMA Minor Permit Application due to the proposed development’s inconsistency with 15A 
NCAC 7H .0306(a)(1) and 07H .0309(a), which require development to be landward of the 
oceanfront setback as measured here from the SVL, and because the proposed beach mats are not 
an exception allowed within the setback area per 15A NCAC 07H .0309.  A copy of the denial 
letter is attached as a Stipulated Exhibit. 
 
28.  15A NCAC 07H .0309 provides exceptions to the oceanfront setback rules and allows 
beach accessways as follows:   
 

In all cases, this development shall be permitted only if it is landward of the 
vegetation line or static vegetation line, whichever is applicable; involves no 
alteration or removal of primary or frontal dunes which would compromise the 
integrity of the dune as a protective landform or the dune vegetation; has overwalks 
to protect any existing dunes; is not essential to the continued existence or use of 
an associated principal development; is not required to satisfy minimum 
requirements of local zoning, subdivision or health regulations; and meets all other 
non-setback requirements of this Subchapter. 
 

29. 15A NCAC 07H .0308(c) provides as follows:  
 
Structural Accessways:  

(1) Structural accessways shall be permitted across primary or frontal dunes so long as they 
are designed and constructed in a manner that entails negligible alteration of the primary or frontal 
dune. Structural accessways shall not be considered threatened structures for the purpose of 
Paragraph (a) of this Rule.  

(2) An accessway shall be considered to entail negligible alteration of primary or frontal 
dunes provided that:  
(A) The accessway is exclusively for pedestrian use;  
(B) The accessway is a maximum of six feet in width;  
(C) The accessway is raised on posts or pilings of five feet or less depth, so that wherever possible 
only the posts or pilings touch the dune. Where this is deemed by the Division of Coastal 
Management to be impossible due to any more restrictive local, state, and/or federal building 
requirements, the structure shall touch the dune only to the extent necessary; and 
(D) Any areas of vegetation that are disturbed are revegetated as soon as feasible.  

(3) An accessway that does not meet Part (2)(A) and (B) of this Paragraph shall be 
permitted only if it meets a public purpose or need which cannot otherwise be met and it meets 
Part (2)(C) of this Paragraph. Public fishing piers are not prohibited provided all other applicable 
standards of this Rule are met.  

(4) In order to preserve the protective nature of primary and frontal dunes a structural 
accessway (such as a "Hatteras ramp") may be provided for off-road vehicle (ORV) or emergency 
vehicle access. Such accessways shall be no greater than 15 feet in width and may be constructed 
of wooden sections fastened together, or other materials approved by the Division, over the length 
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of the affected dune area. Installation of a Hatteras ramp shall be done in a manner that will 
preserve the dune's function as a protective barrier against flooding and erosion by not reducing 
the volume of the dune.  

(5) Structural accessways may be constructed no more than six feet seaward of the 
waterward toe of the frontal or primary dune, provided they do not interfere with public trust rights 
and emergency access along the beach. Structural accessways are not restricted by the requirement 
to be landward of the FLSNV as described in Rule .0309(a) of this Section. 
 
30. The parties agree and stipulate that the possible grant of this variance and subsequent 
issuance of a CAMA minor permit does not eliminate the need for the Town to obtain other 
necessary approvals/permits and/or coordinate with federal agencies regarding other applicable 
laws. 
 
31. As part of the variance process, 15A NCAC 7J .0701(c)(7) requires that notice of the 
variance petition “be sent certified mail, return receipt requested to the adjacent property owners 
and persons who submitted written comments to the Division of Coastal Management …. during 
the permit review process and copies of the documents that the certified mail notices were received 
or that deliveries were attempted;” Petitioner has provided such notice to the adjacent property 
owners, as evidenced by the certified mail information, copies of which are attached as a Stipulated 
Exhibit. 
 
32.  As of June 2, 2021, the Town has not received comments in anticipation of this variance 
hearing.  
 
33. According to Town Manager Rose, the Town has been in contact with representatives of 
the U.S. Fish and Wildlife Service (“USFWS”) and the State Wildlife Resources Commission 
(“WRC”) and has solicited comment and input.  In response, the Town has agreed: 
 

1)    The mats would not extend beyond the oceanward toe of the newly developed berm. 
2)    The mats would not exceed the minimal amount of width necessary (suggested at 5 
feet). 
3)    No bump-outs, landings, or similar structures would be used on the oceanward side of 
the berm. 
4)    Proper installation and maintenance of the mats throughout the season. 
5)    The beach mats would only be used during tourist season and would be removed 
during the off-season. 
6)   The Town will make every effort to monitor any potential impact to turtles and turtle 
nesting and take the necessary steps as advised by both agencies.  
 

34.  As shown on copies of communications between the Town and USFWS and WRC, 
attached as stipulated exhibits, the WRC agreed with USFWS’s comments and stated that the 
Town “captured that we have concern for impacts to sea turtle nesting, but that the design, 
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methodology, and maintenance presented under these circumstances uses a minimized footprint. 
We cannot give support or say the project has no impact, but concerns have been minimized.” 
 
35. In a July 20, 2020 memo, DCM Director Braxton Davis advised DCM regulatory staff and 
CAMA LPOs about projects related to post-project dune restoration. It described “emergency 
berm” projects such as the one at Topsail Beach and gave guidance about how the CRC’s rules 
related to these projects. A copy of this memo is attached as a Stipulated Exhibit. 
 
36. 15A NCAC 7H .0306(g) and (h) provide as follows: 
(g) Development shall not interfere with legal access to, or use of, public resources, nor shall such 
development increase the risk of damage to public trust areas.  
(h) Development proposals shall incorporate measures to avoid or minimize adverse impacts of 
the project. These measures shall be implemented at the applicant's expense and may include 
actions that:  
(1) minimize or avoid adverse impacts by limiting the magnitude or degree of the action;  
(2) restore the affected environment; or  
(3) compensate for the adverse impacts by replacing or providing substitute resources. 
 
37. The Town contends that it’s proposal incorporates measures designed to avoid or minimize 
adverse impacts of the project in that:  
   
1) The mats are removed in the event of major storms that could damage the mats; 
2) The mats are no wider or longer than necessary to assure access by persons using 

wheelchairs;  
3) The mats are to be used only by pedestrians, bicyclists and persons using wheelchairs 
4) The Turtle Hospital daily inspects new turtle nests each morning during the nesting season 

and will relocate nests that in its judgment are located too close to the mats;  
5) The Town is stabilizing the newly-constructed engineered dune system with vegetation and 

protecting it with appropriate rope barriers and signage;  
 
38. The Town contends that the proposed beach mats provide access to the public resources in 
a manner similar to “structural accessways”, which by the terms of 15A NCAC 07H .0308(c)(5) 
are not restricted by the requirement to be landward of the applicable ocean setback as described 
in Rule .0309(a), but are required to be “no more than six feet seaward of the waterward toe of the 
frontal or primary dune, provided they do not interfere with public trust rights and emergency 
access along the beach.” 
 
39. The Town stipulates that the proposed beach mats are inconsistent with those rules listed 
in the denial letter, per 15A NCAC 7J .0701(c)(6). 
 
40. A Powerpoint is attached as a Stipulated Exhibit, and shows photographs of the Sites. 
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Stipulated Exhibits: 
 
1. Images of the Sites from 2018/2019 Google Earth Imagery 
2. CAMA Minor Permit application (TB21-07) including site plans & deeds  
3. Town Manager Michael Rose’s Affidavit  
4. SL 2011-78 
5. Copy of CAMA Major Permit 22-09, as amended in 2019, and 2019 project narrative  
6. Post-Engineered Dune Surveys for the 3 Sites 
7. Ground level photographs of engineered dune and vegetation planted in 2020 
8. Statement of Town’s Public Works Supervisor Kurt Polzer 
9. June 2, 2021 Statement from Karen Beasley Turtle Hospital, and summary of nesting 

information from Terry Meyers from the Karen Beasley Turtle Hospital  
10. Memo to CRC from Ken Richardson, CRC-18-18 re: SVL 
11. Adjacent Riparian Owner notification of permit application 
12. May 4, 2021 DCM permit denial letter 
13. Adjacent Riparian Owner notification of variance petition 
14. Correspondence between Town and US FWS and NC WRC  
15. July 20, 2020 memo from Braxton Davis to DCM Reg. Staff re: dune restoration 
16. Powerpoint Presentation  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

013



  CRC-VR-21-02 

14 
 

PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the 
petitioner must identify the hardships. 
 

Petitioners’ Position: Yes. 
 
As a municipality, we believe it is essential to provide everyone reasonable access to the amenities 
of our beach strand. Our Beach Nourishment Project provided for a new berm in front of the 
existing dune. The berm is currently plated with the goal of eventually being a new dune with 
stable vegetation. Without the use of the mat extension from our existing crossover structures, it 
is extremely difficult for some to cross the new berm to access the beach strand. 
 
Staff’s Position: Yes.  

Staff agrees that strict application of the Commission’s rule prohibiting development oceanward 
of the ocean hazard setback line or static vegetation line, and extending more than six feet seaward 
of the waterward toe of the frontal or primary dune causes Petitioner unnecessary hardships. 
 
In creating the Coastal Area Management Act (CAMA), the legislature recognized the importance 
of preserving and protecting the public’s opportunity to enjoy the physical, aesthetic, cultural and 
recreational qualities of the shorelines of the State.  Included among the stated goals of CAMA are 
(1) insuring the orderly and balanced use and preservation of coastal resources on behalf of the 
people of North Carolina and the nation and (2) the establishment of policies, guidelines, and 
standards for economic development, recreation and tourist facilities, preservation and 
enhancement of the historic and cultural aspects of the coastal area.  See N.C.G.S. §113A-102(a) 
and (b).  The Commission’s rules also recognize the need to balance protecting the coastal lands 
and waters of the State with common law and statutory rights of access to the public trust areas.   
 
The proposed location of the beach mats on the town-owned public beach access parcels waterward 
of the 60’ erosion setback line, the static vegetation line, the FLSNV and the frontal dune will 
facilitate public access along the beach and to the ocean for those who require wheelchair access. 
While the nearby public accesses are wheelchair accessible, accommodating wheelchairs onto the 
dry sand beach and to the ocean was limited to those who could operate the Town’s two beach-
wheelchairs across the dry sand beach, including over the new engineered dune topography. 
Accordingly, strict application of the oceanfront erosion setback will cause the Town unnecessary 
hardships in providing access to the disabled where the location of accessways are limited to 
assisting wheelchair users waterward of the engineered dune. This would prevent a structure 
specifically intended to allow improved access to the public trust beach by disabled visitors.  
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II. Do such hardships result from conditions peculiar to the petitioner’s property, such 
as location, size, or topography of the property? Explain. 

 
Petitioner’s Position: Yes. 
 
The Town’s Beach Nourishment Project and specifically the development of the new berm makes 
access to the beach for those with handicaps much more difficult as a result of the new topography. 
The existing crossover structures do not allow for extension to the beach strand, and we believe 
the beach mats represent the minimal amount of variance to mitigate the topographical difficulties. 

 
Staff’s Position: Yes. 

Petitioner’s hardship is caused by conditions peculiar to Petitioner’s properties at the three Sites. 
The hardships result from a combination of the Town’s ownership of these three beach accesses 
with existing wheelchair ramps allowing for access to the regularly nourished dry sand beach, and 
the recent development of the engineered dune, which is not yet a frontal dune. If the vegetation 
recently planted on the engineered dune has time to naturalize and stabilize, this could become the 
frontal dune and the FLSNV in the near future. This engineered dune has topography which is 
difficult for wheelchairs to cross without the presence of beach mats, but lacks the stable natural 
vegetation at this time.  

III. Do the hardships result from the actions taken by the Petitioner? Explain. 
 

Petitioners’ Position: No. 
 
The Beach Nourishment Project was an effort by the Town to address Storm Damage Mitigation. 
Our goal is to preserve and protect the beach for both environmental and recreational use. It also 
serves to minimize the damage inflicted by potential hurricanes and nor’easters, lessening the need 
for major financial recovery. While the need for the mats is a result of the Beach Nourishment 
Project, we feel this was a necessary and valuable step in protecting and preserving the shoreline.  
 
Staff’s Position: No.  

Staff agrees that allowing this configuration and area of beach mats to extend onto the dry sand 
beach waterward of the setback, the Static Vegetation Line and the FLSNV will not cause adverse 
impacts for public use of the public trust beach, and will enhance access for the disabled public. 
This proposed use and locations are not in conflict with the Commission’s general policy of 
keeping the dry sand beach clear of structures in order to preserve public access. Staff agrees that 
making public beach access more accessible to individuals with disabilities is a laudable goal and 
is in keeping with the legislature’s mandate to provide and preserve all of the public’s opportunity 
to enjoy the physical, aesthetic, cultural and recreational qualities of the shorelines of the State.  
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IV. Will the variance requested by the petitioner (1) be consistent with the spirit, purpose, 
and intent of the rules, standards, or orders issued by the Commission; (2) secure the 
public safety and welfare; and (3) preserve substantial justice? Explain. 

 
Petitioners’ Position: Yes. 
 
Based on the information provide above, we believe that (1) by utilizing the mats versus a more 
significant hardened structure, every effort is being made to provide access to the beach while 
minimizing the environmental impact; (2) access to the beach for those who otherwise would 
have difficulty getting to the strand is in the best interest of our citizens and provides safe access 
to the beach; and 93) is consistent with our goals as a community to provide public access to all. 
 
Town staff has reached out to representatives of both the US Fish and Wildlife and the North 
Carolina Wildlife Resources Commission to get their input and feedback on the request. While 
they expressed concern that any structure, including beach mats, can potentially have an adverse 
effect, the general consensus was the request was the minimal amount necessary to meet the 
handicap accessible needs. Several recommendations were made that the Town would agree to 
follow: 
  
1) The mats would not extend beyond the oceanward toe of the newly developed berm. 
2) The mats would not exceed the minimal amount of width necessary (suggested at 5 feet). 
3) No bump-outs, landings, or similar structures would be used on the oceanward side of the     
berm. 
4) Proper installation and maintenance of any mats would be required throughout the season. 
5) The beach mats would only be used during tourist season and would be removed during the 
off-season.  
 
The Town will make every effort to monitor any potential impact to turtles and turtle nesting and 
take the necessary steps as advised by both agencies. 
 
Staff’s Position: Yes.  

Staff agrees that granting the requested variance with the proposed conditions (except for the May-
September limitation…see below) would be consistent with the spirit, purpose and intent of the 
Commission’s rules. The limited area of the proposed beach mats and a consistent turtle patrol 
effort, along with the increased access for visitors with disabilities, would meet the legislative 
goals of the NC Coastal Area Management Act. Staff agrees that there would appear to be no 
significant adverse impacts to the public’s use of dry sand beach, especially if the mats are removed 
prior to storm events.  
 
Staff also agrees that granting the requested variance would secure the public safety and welfare, 
and preserve substantial justice. The proposed beach mat placement is designed to increase access 
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to the public beach for all disabled visitors. The Town’s commitment to improving access for 
visitors with disabilities is exemplary, and in keeping with the goals of the CAMA and the 
Commission’s rules.  
 
Staff wanted to remind the Commission that our rulemaking related to beach mats is ongoing, with 
the public comment period ending on June 14, 2021 and the rule changes could be ready for 
adoption at the Commission’s September meeting. 
 
Staff recommends that the Commission consider conditioning any variance grant authorizing the 
beach mats as proposed without the May-September use restriction the Town requested in their 
permit application in case the Town wishes to extend the use of the beach mats beyond these 
months in the future. While it would require a permit modification request from the Town, it would 
not also require another variance from the Commission.   
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 
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PROPOSED CONCLUSIONS OF LAW 

1. The Commission has jurisdiction over the parties and the subject matter. 

 

2. All notices for the proceeding were adequate and proper. 

 

3. Petitioner has met the requirements in N.C.G.S. § 113A-120.1(a) and 15 

NCAC 07J .0703(f) which must be found before a variance can be granted as 

set forth below. 

 

a. Strict application of 15 NCAC 07H.0306 (a)(2) and 15 NCAC 07H.0308 

(c)(5 Rules will cause unnecessary hardships. 

 

The Commission affirmatively finds that strict application of the 

Commission’s rules prohibiting development oceanward of the ocean hazard setback 

line, and extending more than six feet seaward of the waterward toe of the frontal 

or primary dune causes Petitioner unnecessary hardships. The Town’s 

impermanent seasonal access decking would ensure that the Town’s ocean beaches 

are accessible to all visitors and citizens regardless of physical ability. 

 

In creating the Coastal Area Management Act (CAMA), the legislature 

recognized the importance of preserving and protecting the public’s opportunity to 

enjoy the physical, aesthetic, cultural and recreational qualities of the shorelines of 

the State. Included among the stated goals of CAMA are (1) insuring the orderly 

and balanced use and preservation of coastal resources on behalf of the people of 

North Carolina and the nation and (2) the establishment of policies, guidelines, and 

standards for economic development, recreation and tourist facilities, preservation 

and enhancement of the historic and cultural aspects of the coastal area. See 

N.C.G.S. §113A-102(a) and (b). The Commission’s rules also recognize the need to 

balance protecting the coastal lands and waters of the State with common law and 

statutory rights of access to the public trust areas. 

 

The wooden wheelchair access ramps at each of the three Sites are ADA 

compliant and formerly provided access to the dry sand beach (See Proposed 

Stipulated Exhibits).  The newly-constructed dune profile that took place during the 

Project work of 2020 and 2021 now prevents that access.  The proposed location of 

the beach mats oceanward of the SVL over the newly-constructed frontal dune has, 

and will, restore public access along the beach and to the ocean for those who 

require wheelchair access. But for the beach mats, wheelchair-bound persons would 

not be able to reach the ocean beach from the end of wheelchair access ramps. With 

the addition of the impermanent beach mats, all persons, including those using 

their own conveyances will be able to access the dry sand beach. CAMA recognizes 

the importance of the public’s ability to enjoy the recreational aspects of the public 

beach.  
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Strict application of 15A NCAC 07H.0306 (a)(2) and 15 NCAC 07H.0308 (c)(5) 

limits who will be able to access the dry sand beach. Therefore, the strict 

application of this rule would cause the Town hardship.  

 

The Commission affirmatively finds that Petitioner has shown that the 

hardship caused by denying a permit for the proposed development is unnecessary 

as there will be limited harm to the shoreline and a large benefit to allowing access 

for disabled persons. For these reasons, the Commission affirmatively finds that 

Petitioner has met the first factor without which a variance cannot be granted. 

 

b. Petitioner has demonstrated that the hardship results from conditions 

peculiar to Petitioner's property. 

 

The Commission affirmatively finds that Petitioner has demonstrated that 

the hardship results from conditions peculiar to the property. Specifically, the 

property upon which the impermanent seasonal access decking is located is unique 

due to Session Law 2011-78, a local act that provides rights of littoral access at that 

location are preserved by notwithstanding publicly funded beach renourishment 

projects.  This property was raised from the tides of the Atlantic Ocean by taxpayer 

funded beach nourishment efforts first undertaken in 2011 and such projects have 

continued since that time.  Those projects would not have been possible but for the 

passage of Session Law 2011-78 that preserved the legal rights of littoral access of 

owners of beach front property, including the Town of Topsail Beach.  The 

Session Law balances public and private property rights by recognizing that  

publicly funded beach nourishment projects would not extinguish common law 

littoral rights of the impacted oceanfront property owners and by preserving the 

rights of the public to use those raised lands for public trust activity purposes.  

 

Further, the ocean beach where the impermanent seasonal access decking is 

installed has been routinely renourished since 2011, which has resulted in a stable 

and wide dry sand beach which, without the impermanent seasonal access decking, 

makes it exceptionally difficult for the disabled public to access the wet sand beach. 

Without the impermanent seasonal access decking, the dry and wet sand public 

beach is largely inaccessible to the disabled public. The impermanent seasonal 

access decking, connected to the Town’s ADA compliant wheelchair accessways, 

ensures the disabled public has a convenient means of independently and 

spontaneously accessing the public beach by allowing a person in any wheelchair to 

access the public beach without having to make a reservation for a beach 

wheelchair or arranging for assistance from another person. 

 

Accordingly, the Commission affirmatively finds that Petitioner has 

demonstrated that this hardship results from conditions peculiar to the property 

and has met the second factor required for the grant of its request for a variance. 
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c. Petitioner has demonstrated that the hardship does not result from 

actions taken by Petitioner.  

 

The Commission affirmatively finds that Petitioner has demonstrated that 

the hardship does not result from actions taken by the Town. Specifically, the 

hardship results the Town’s goal of providing better access for all persons to its 

renourished beaches. The Commission agrees with DCM and the Town that 

allowing this configuration of beach mats to extend onto the dry sand beach 

oceanward of the setback and the FLSNV will not cause adverse impacts for public 

use of the public trust beach, and will enhance access for the disabled public. This 

proposed use and location is not in conflict with the Commission’s general policy of 

keeping the dry sand beach clear of structures in order to preserve public access. 

The Commission agrees that making public beach access more accessible to 

individuals with disabilities is a laudable goal and is in keeping with the 

legislature’s mandate to provide and preserve all of the public’s opportunity to enjoy 

the physical, aesthetic, cultural and recreational qualities of the shorelines of the 

State. 

 

For these reasons, the Commission affirmatively finds that Petitioner has 

demonstrated that they have met the third factor required for a variance. 

 

d. Petitioner has demonstrated that the requested variance is consistent 

with the spirit, purpose and intent of the Commission’s rules, will secure 

public safety and welfare, and will preserve substantial justice. 

 

The Petitioner has demonstrated (a) that the requested variance is consistent 

with the spirit, purpose and intent of the Commission’s rules, (b) that it will secure 

public safety and welfare, and (c) that it will preserve substantial justice. The 

principal result of the strict application of the 15A NCAC 07H .0306(a)(5) and 15 

NCAC 07H .0308(c)(5) rules is to prevent the Town from installing the 

impermanent seasonal access beach mats which effectively denies persons with 

disabilities the convenient access to the dry and wet sand beaches. The limited area 

of the proposed beach mats on a heavily trafficked area with few recent sea turtle 

nests, and the increased access for visitors with disabilities, would meet the 

legislative goals of the NC Coastal Area Management Act. The Commission agrees 

that there would appear to be no significant adverse impacts to the public’s 

use of dry sand beach, especially if the mats are removed prior to storm events. The 

beach mats would also seem to have a limited impact on sea turtle nesting in this 

heavily developed and heavily used area, which sea turtles appear to avoid based on 

nesting history.  In addition, any impact is further limited by the Town’s 

cooperative efforts with the Turtle Hospital to relocate any turtle nests that may be 

located close to the beach maps.   
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The second assessment to be made is whether the variance proposed by the 

Petitioner will impact public safety and welfare and preserve substantial justice. 

Petitioner submits, and the Commission agrees that the proposed development, if 

granted a variance, will have no adverse effect on public safety and welfare. In fact, 

granting the requested variance would secure the public safety and welfare, and 

preserve substantial justice. The proposed beach mat placement is designed to 

increase access to the public beach for all disabled visitors. The Town’s commitment 

to improving access for visitors with disabilities is exemplary, and in keeping with 

the goals of the CAMA and the Commission’s rules. For these reasons, the 

Commission affirmatively finds that Petitioner has met the fourth factor required 

by N.C.G.S. § 113A-120.1(a). 
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ATTACHMENT E: 

STIPULATED EXHIBITS 

 
1. Images of the Sites from 2018/2019 Google Earth Imagery 
2. CAMA Minor Permit application (TB21-07) including site plans & deeds  
3. Town Manager Michael Rose’s Affidavit  
4. SL 2011-78 
5. Copy of CAMA Major Permit 22-09, as amended in 2019, and 2019 project narrative  
6. Post-Engineered Dune Surveys for the 3 Sites 
7. Ground level photographs of engineered dune and vegetation planted in 2020 
8. Statement of Town’s Public Works Supervisor Kurt Polzer 
9. June 2, 2021 Statement from Karen Beasley Turtle Hospital, and summary of nesting 

information from Terry Meyers from the Karen Beasley Turtle Hospital  
10. Memo to CRC from Ken Richardson, CRC-18-18 re: SVL 
11. Adjacent Riparian Owner notification of permit application 
12. May 4, 2021 DCM permit denial letter 
13. Adjacent Riparian Owner notification of variance petition 
14. Correspondence between Town and US FWS and NC WRC  
15. July 20, 2020 memo from Braxton Davis to DCM Reg. Staff re: dune restoration 
16. Powerpoint Presentation  
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S.L. 2011-78

https://www.ncleg.net/EnactedLegislation/SessionLaws/HTML/2011-2012/SL2011-78.html[6/2/2021 11:07:09 PM]

GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2011

 
 

SESSION LAW 2011-78
HOUSE BILL 415

 
 

AN ACT PRESERVING LITTORAL RIGHTS IN THE TOWNS OF TOPSAIL BEACH AND NAGS HEAD AFTER
PUBLICLY FINANCED BEACH NOURISHMENT PROJECTS.

 
Whereas, the majority of properties in the Towns of Topsail Beach and Nags Head abutting and fronting on

the Atlantic Ocean have been developed; and
Whereas, during the course of many years, much of the land abutting and fronting on the Atlantic Ocean in

the Towns of Topsail Beach and Nags Head and belonging to various property owners has been and is now being
washed away by successive storms, tides, and winds; and

Whereas, the Town of Topsail Beach with aid from the State of North Carolina, the United States
Government, and the federal agencies thereunder, and with its own funds, has made available, is making available, and
will make available, from time to time, funds with which to control the erosion caused by the storms, tides, winds, and
other causes; and

Whereas, the Town of Nags Head with its own funds is making available, and will make available, from time
to time, funds with which to control the erosion caused by the storms, tides, winds, and other causes; and

Whereas, a means of erosion control employed by the Town of Topsail Beach has been beach nourishment
projects whereby lands are raised or constructed on the ocean beach through hydraulic pumping, hauling of sand, or by
other means from the waters or from other sources within the nearby or immediate area onto the seaward side of the
Town of Topsail Beach; and

Whereas, a means of erosion control to be employed by the Town of Nags Head will be beach nourishment
projects whereby lands are raised or constructed on the ocean beach through hydraulic pumping, hauling of sand, or by
other means from the waters or from other sources within the nearby or immediate area onto the seaward side of the
Town of Nags Head; and

Whereas, to that end, the Towns of Topsail Beach and Nags Head have entered into contracts and intend in
the future to enter into contracts for the beach nourishment projects; and

Whereas, as a result of the beach nourishment projects, there have been made, and are now being made,
constructed, or raised, new lands on the oceanfront of the Town of Topsail Beach which have, may, or will change the
location of the mean high-water mark or the waters of the Atlantic Ocean along the seaward boundary of the Town of
Topsail Beach; and

Whereas, as a result of the beach nourishment projects, there will be made, constructed, or raised, new lands
on the oceanfront of the Town of Nags Head which may, or will change the location of the mean high-water mark or the
waters of the Atlantic Ocean along the seaward boundary of the Town of Nags Head; and

Whereas, before and after the beach nourishment projects, a question has arisen in the Town of Topsail
Beach as to the effect of the projects on the littoral rights of the owners of property along the oceanfront where the new
lands have been, are being, and will be raised, and the question will continue to arise unless the matter is clarified; and

Whereas, a question has arisen in the Town of Nags Head as to the effect of the projects on the littoral rights
of the owners of property along the oceanfront where the new lands are being and will be raised, and the question will
continue to arise unless the matter is clarified; and

Whereas, the willingness of the oceanfront property owners in the Towns of Topsail Beach and Nags Head
to support and fund the beach nourishment projects will be enhanced and uncertainty will be avoided if oceanfront
property owners' littoral rights, including the right of direct access from oceanfront property to the waters of the Atlantic
Ocean, are preserved and clarified; and

Whereas, the Towns of Topsail Beach and Nags Head desire to resolve any ambiguity on the littoral rights
and to define and provide for the littoral rights of the property owners abutting on the oceanfront as they existed prior to
the beach nourishment projects; Now, therefore,
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S.L. 2011-78

https://www.ncleg.net/EnactedLegislation/SessionLaws/HTML/2011-2012/SL2011-78.html[6/2/2021 11:07:09 PM]

 
The General Assembly of North Carolina enacts:

 
SECTION 1.(a)  Where land in or immediately along the Atlantic Ocean in the Town of Topsail Beach has

been raised above the mean high-water mark by publicly financed beach nourishment projects which involve hydraulic
dredging or deposition of spoil materials or sand by other means, the owners of the property abutting the newly raised
lands before the beach nourishment projects shall, in front of their property, possess and keep the littoral rights they
possessed prior to the raising of lands by the beach nourishment projects, including direct access to and in, as if littoral
owners, the waters of the Atlantic Ocean bordering on the newly raised lands.

SECTION 1.(b)  Where land in or immediately along the Atlantic Ocean in the Town of Nags Head is
raised above the mean high-water mark by publicly financed beach nourishment projects which involve hydraulic
dredging or deposition of spoil materials or sand by other means, the owners of the property abutting the newly raised
lands before the beach nourishment projects shall, in front of their property, possess and keep the littoral rights they
possessed prior to the raising of lands by the beach nourishment projects, including direct access to and in, as if littoral
owners, the waters of the Atlantic Ocean bordering on the newly raised lands.

SECTION 2.  Nothing herein shall otherwise affect or restrict title to or public trust rights in lands raised by
the beach nourishment projects.

SECTION 3.  This act is effective when it becomes law.
In the General Assembly read three times and ratified this the 17th day of May, 2011.

 
 
                                                                    s/  Walter H. Dalton
                                                                         President of the Senate
 
 
                                                                    s/  Thom Tillis
                                                                         Speaker of the House of Representatives
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MHWMHW
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May 17, 2021 
 
 
 
 
From my past experience with the beach mats, they are easily laid and anchored 
on the beach at the beginning of the season.  The Public Works Department 
monitors and maintains them on a continuance basis while they are in place.  
They can be removed in the event of significant weather events resulting in 
higher-than-normal tides.  There is an additional piece of equipment that can be 
purchased to ease this process.  
 
 

 
Kurt Polzer  
Public Works Supervisor 
Town of Topsail Beach  
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302 Tortuga Lane, P.O. Box 2095, Surf City, NC, 28445 
www.seaturtlehospital.org | info@seaturtlehospital.org | 910-329-0222 

 
 
 
 
 
 
 
 

 
2 June 2021 
 
To Whom It May Concern, 
 
This letter is in support of the Town of Topsail Beach working to make three beach access pathways 
more accessible to handicapped guests. They plan to install temporary beach mats, making it easier for 
people in wheelchairs and with other mobility challenges to get to the beach. It is an important step in 
making our beautiful coastal resources available to visitors of all abilities. 
 
The Karen Beasley Sea Turtle Rescue and Rehabilitation Center (KBSTRRC) monitors all Topsail Island 
beaches for sea turtle nesting activity through our Topsail Turtle Project. Our volunteers patrol every 
mile of shoreline searching for sea turtle tracks, protect the resulting nests, and monitor these nests at 
hatching time to ensure the young hatchlings are able to safely make it to the water. The Town of 
Topsail Beach is an important partner in this effort. Whenever we need assistance with protecting sea 
turtles, they are quick to make Town resources available as appropriate. As a Sea Turtle Sanctuary, they 
are committed to sea turtle protection. 
 
With respect to the proposed beach mats, KBSTRRC volunteers will monitor the situation daily. If a nest 
is too close to the beach access, we will relocate the nest according to our protocols. If there are any 
other interactions, we will work with the Town of Topsail Beach to mitigate any impacts. In this way, we 
look forward to both protecting sea turtles and encouraging Topsail’s beaches to be more accessible. 
 
Thank you for your consideration. Please feel free to contact me should you have any questions or wish 
to discuss further.  
 
Sincerely, 
 
 
Kathy Zagzebski 
Executive Director 
kzagzebski@seaturtlehospital.org  
cell 910-541-1028 
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September 4, 2018 
 

MEMORANDUM         CRC-18-18 
 
TO: Coastal Resources Commission 

FROM: Ken Richardson, Shoreline Management Specialist 

SUBJECT: Review of Ocean Hazard AEC Setback Lines 

 
Ocean Hazard AEC 
 
The Ocean Hazard Setback for siting oceanfront development is measured in a landward direction 
from the first line of stable and natural vegetation (vegetation line), the static vegetation line, or 
the measurement line.  Setback distance is calculated by multiplying a Setback Factor (a.k.a. 
“erosion rate”) times a graduated variable that corresponds to the size of the proposed structure 
(see Table 1).  The Setback Factor represents the statistically smoothed and blocked, average 
annual, long-term shoreline change rates, which are updated approximately every 5 years.  For 
purposes of establishing a minimum construction setback, “2” is the default minimum Setback 
Factor, which includes those areas with erosion rates less than 2 feet/year and areas where accretion 
is measured. 
 
Oceanfront Setback Factors were established by the Coastal Resources Commission (CRC) under 
the Coastal Area Management Act (CAMA) in 1979 to minimize losses of life and property 
resulting from storms and long-term erosion, while also preventing encroachment of permanent 
structures on public beach areas, preserving the natural ecological conditions of the barrier dune 
and beach systems, and reducing the public costs of inappropriately-sited development.  To 
accomplish the management objectives for the Ocean Hazard Area, Setback Factors serve two 
purposes: 1) to properly site oceanfront development, and; 2) to determine the landward-most 
extent of the Ocean Erodible Area of Environmental Concern (OEA) - the area where there is a 
substantial possibility of future shoreline erosion. 
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Table 1. Setback Factors & graduated setback. 

Structure 
Size 

Setback (feet) example “setback 
factor = 2” 

< 5,000 sqft. Minimum 60 feet, or 30 x setback factor 2 x 30 = 60 feet 
≥ 5,000 sqft. Minimum 120 feet, or 60 x setback factor 2 x 60 = 120 feet 
≥10,000 sqft. Minimum 130 feet or 65 x setback factor 2 x 65 = 130 feet 
≥20,000 sqft. Minimum 140 feet or 70 x setback factors 2 x 70 = 140 feet 
≥40,000 sqft. Minimum 150 feet or 75 x setback factor 2 x 75 = 150 feet 
≥60,000 sqft. Minimum 160 feet or 80 x setback factor 2 x 80 = 160 feet 
≥80,000 sqft. Minimum 170 feet or 85 x setback factor 2 x 85 = 170 feet 
≥100,000 sqft. Minimum 180 feet or 90 x setback factor 2 x 90 = 180 feet 

 
 
North Carolina’s oceanfront shoreline changes rates have historically been calculated using the 
End-Point method since the first study was conducted in 1979. This method uses the earliest and 
most current shoreline data points where they intersect at any given shore-perpendicular transect. 
The distance between the two shorelines (shore-transect intersect) is then divided by the time, or 
number of years, between the two shorelines. Since the current method used to calculate shoreline 
change rates has been consistent since 1979, it provides the CRC with results that can be generally 
compared to those from previous studies. With the advancement of mapping technology and a 
greater inventory of shoreline data, results from methods that can incorporate multiple (more than 
two) shorelines will be compared during the 2018-2019 update. 
 
Additionally, because setbacks can help preserve spaces that can serve as undeveloped buffer areas 
for storms, the U.S. Federal Emergency Management Administration (FEMA) currently uses 
North Carolina’s erosion rate updates to award Community Rating System (CRS) points to 
qualified coastal communities.  The CRS is used by FEMA to assess flood insurance rates for these 
communities.  FEMA’s current policy allows North Carolina’s oceanfront erosion rate update to 
account for fifty (50) CRS points only if the state’s erosion rates are updated every five years.  
Loss of these points could potentially result in increased flood insurance rates for certain coastal 
communities. 
 
Setback Lines 
 
Oceanfront Setback Lines for development are measured in a landward direction from the 
vegetation line, the static vegetation line, or the measurement line. 

A. Vegetation Line, or First Line of Stable & Natural Vegetation (FLSNV) The FLSNV 
is the primary reference feature for measuring oceanfront setbacks.  This line represents 
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the boundary between the normal dry-sand beach, and the more stable uplands.  If the 
vegetation has been planted, it may be considered “stable” when most of the plant stems 
are from continuous rhizomes rather than planted individual root sets.  Planted vegetation 
may be considered “natural” when most of the plants are mature and additional species 
native to the region have been recruited, providing stem and rhizome densities that are 
like adjacent areas that are naturally occurring.   
 
While the vegetation line has been used as an oceanfront setback measurement line since 
1979, the CRC has previously determined that when vegetation moves oceanward after a 
beach nourishment project, this represents an artificial situation that should not be 
considered “stable and natural” and therefore should not be used for measuring 
oceanfront setbacks. In 1995, the CRC codified a method of measuring setbacks on 
nourished beaches that utilizes the surveyed pre-project existing vegetation line, which 
became known as the “Static Vegetation Line.” 
 

B. Static Vegetation Line (SVL): The SVL is established in areas within the boundaries of 
a large-scale beach fill project (>300,000 cubic yards) and represents the vegetation line 
that existed within one year prior to the onset of project construction.  A static line is 
established in coordination with the Division of Coastal Management.  Once a static line 
is established, setbacks are measured from either the static line or the vegetation line, 
whichever is more landward.  In addition, once a static line is established it does not 
expire. 
 
The CRC’s static line rule was based on three primary issues: 1) evidence that nourished 
beaches can have higher erosion rates than natural beaches, 2) no assurance that funding 
for future nourishment projects would be available for maintenance work as the original 
project erodes away, and 3) structures could be more vulnerable to erosion damage since 
their siting was tied to an artificially-forced system. The intent of the static line 
provisions has been to recognize that beach nourishment is an erosion response necessary 
to protect existing development but should not be a stimulus for new development on 
sites that are not otherwise suitable for building.  
 

C. Static Vegetation Line Exception: Over time, the Commission found that some 
communities had demonstrated a long-term commitment to beach nourishment and 
maintenance of their nourished beaches. Due to this long-term commitment, beach 
vegetation had become stable and migrated oceanward of the static line. In many cases, 
proposed development on lots within these communities could meet the required setback 
from the new vegetation line but could not be permitted since they did not meet the 
setback from the static vegetation line.  
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To recognize local government efforts to address erosion through a documented long-
term commitment to beach nourishment, and to offer relief from the static line 
requirements, the CRC adopted Static Vegetation Line Exception procedures in 2009. 
The Static Vegetation Line Exception allows a community to measure setbacks from the 
vegetation line rather than the static line, but includes certain limitations and conditions.  
 
To be eligible for this exception, a community must petition the CRC by providing a 
beach management plan that describes the project area and design; identify sediment 
sources; identify funding sources to maintain the initial large-scale project; and, provide 
an update on project effectiveness and how it will continue to be maintained. The plan 
must be updated and presented to the CRC every 5 years for reauthorization. Under the 
exception, development must meet the required setback from the vegetation line, no 
portion of a building or structure can be oceanward of the landward-most adjacent 
neighbor or an average line of construction is determined by DCM, and no swimming 
pools may be permitted seaward of static line. 
 

D. Development Line: In 2016, the Commission provided a second alternative to the Static 
Line by promulgating “Development Line” procedures.  The Development Line allows 
use of the vegetation line for setback determinations, with local governments setting the 
oceanward limit of structures, subject to CRC approval. Unlike with the Static Line 
Exception, there is no requirement for a demonstrated long-term commitment to beach 
nourishment or beach management plan. The following conditions are required: 

1. Development line is mapped by the community using an average line of 
construction and must be referenced in local ordinance(s). 

2. Represents the seaward-most allowable limit of oceanfront development. 
3. Must be approved by the CRC.  Once approved, only the community can request 

a change. 
4. Development must meet the applicable setback from the vegetation line. 
5. No swimming pools may be permitted seaward of the static line. 

 
Currently there are twenty-one North Carolina communities with a static line. Eight of 
those communities have CRC-authorized Static Vegetation Line Exceptions, and four of 
them have CRC-approved Development Lines (see Table 2). 

  

084



 

 
 

Table 2. List of Communities with Static Vegetation Lines, SVL Exceptions and Development Lines. 

Community SVL SVL Exception DVL 

Ocean Isle Yes Yes No 
Oak Island Yes No Yes 
Caswell Beach Yes No No 
Bald Head Island Yes No No 
Kure Beach Yes No Yes 
Carolina Beach Yes Yes Yes 
Wrightsville Beach Yes Yes No 
Figure Eight Island No No Yes 
Topsail Beach Yes No No 
North Topsail Beach Yes No No 
Emerald Isle Yes Yes No 
Indian Beach Yes Yes No 
Salter Path Yes Yes No 
Pine Knoll Shores Yes Yes No 
Atlantic Beach Yes Yes No 
Buxton Yes No No 
Rodanthe Yes No No 
Nags Head Yes No No 
Kill Devil Hills Yes No No 
Kitty Hawk Yes No No 
Southern Shores Yes No No 

 
 

E. Measurement Line: A Measurement Line represents the post-storm location of a 
vegetation line if a storm causes overwash or a loss of vegetation so that not enough 
vegetation exists to determine oceanfront setbacks. This line is located by using the most 
current pre-storm aerial photography to map the pre-storm vegetation line, and then moving 
it landward a distance equal to the average width of the beach recession caused by the 
storm. Measurement lines are generally temporary until the vegetation is re-established to 
the point where it can once again be used for determining oceanfront setbacks but may also 
be permanently designated by the CRC. 
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Key Differences SVL Exception DVL 

Approved by CRC   

Measure Setbacks from FLSNV (not SVL)   

Mapped & Managed by Community   

CRC Reauthorization Required   

Structures could potentially move seaward of adjacent structure   

Beach Management Plan Required   

Swimming Pools Seaward of SVL   

Eliminates Static Vegetation Line   
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Town of Topsail Beach
Variance Request

Pender County

June 16, 2021
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Project area
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Project Site 
Public Access #1A
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Project Site 
Public Access #14
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Project Site 
Public Access #16
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Project Site
Public Access #1A

First Line of 
Stable Natural 
Vegetation

Static 
Vegetation 
Line

Image source: 2020 Google Earth

New “Engineered Dune”
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Static 
Vegetation 
Line

First Line of Stable Natural 
Vegetation

Project Site
Public Access #14

Image source: 2020 Google Earth

New “Engineered Dune”
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Project Site
Public Access #16

Image source: 2020 Google Earth

Static 
Vegetation Line

First Line of Stable Natural 
Vegetation

New “Engineered Dune”
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Image source: Town of Topsail Beach

Views of existing public access
#1A facing west and east
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Image source: Town of Topsail Beach

Views of existing public access
#1A facing west, north and east top view
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Image source: Town of Topsail Beach

Views of existing public access #14
facing southeast, east, west and north
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Image source: Town of Topsail Beach

Views of existing public access #16
facing southeast and west
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VARIANCE CRITERIA

15A NCAC 07J.0703(f) 
To grant a variance, the Commission must affirmatively find each of the 
four factors listed in G.S. 113A-120.1(a).

(1) that unnecessary hardships would result from strict 
application of the development rules, standards, or 
orders issued by the Commission;

(2) that such hardships result from conditions peculiar to 
the petitioner's property such as location, size, or 
topography;

(3) that such hardships did not result from actions taken by 
the petitioner; and 

(4) that the requested variance is consistent with the spirit, 
purpose and intent of the Commission's rules, standards 
or orders; will secure the public safety and welfare; and 
will preserve substantial justice.
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