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TO:

The Coastal Resources Commission

FROM:

Christine A. Goebel, DEQ Assistant General Counsel

DATE:

May 27, 2020 (for the June 10-11, 2020 CRC Meeting)

RE:

Variance Request by Charles E. Walters, Jr. (CRC-VR-20-04)

Petitioner Charles E. Walters, Jr. (“Petitioner”) owns property at 9269 Peakwood Drive SW in
Calabash, Brunswick County (the “Site”) and within the bounds of the Town of Sunset Beach. The
Site is riparian property adjacent to the Atlantic Intracoastal Waterway (“AIWW”), which at this
location is a designated Primary Nursery Area (“PNA”). In November of 2019, Petitioner applied
for a CAMA Major Permit which proposed the development of a 194’ pier, which at this location
spans approximately 32% across the AIWW. On March 16, 2019, DCM denied Petitioner’s
application due to the pier’s inconsistency with the commission’s quarter-width rule at 15A NCAC
7H .0208(G)(i) requiring piers not to extend beyond the established pier length and 15A NCAC
7H .0208(G)(iii) requiring piers not to extend past one-fourth of the width of the natural water
body. Petitioner now seeks a variance to allow the pier to exceed the quarter-width and extend
beyond the established pier head line in the located proposed.
The following additional information is attached to this memorandum:
Attachment A:
Attachment B:
Attachment C:
Attachment D:
Attachment E:

Relevant Rules
Stipulated Facts
Petitioner’s Positions and Staff’s Responses to Variance Criteria
Petitioner’s Variance Request Materials
Stipulated Exhibits including powerpoint

cc(w/enc.):

Charles E. Walters, Jr., Petitioner, electronically
Mary Lucasse, Special Deputy AG and CRC Counsel, electronically
Stanley Dills, Town of Sunset Beach CAMA LPO, electronically to
sdills@sunsetbeach.gov
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RELEVANT STATUTES OR RULES
15A NCAC 07H .0201

APPENDIX A

ESTUARINE AND OCEAN SYSTEM CATEGORIES

Included within the estuarine and ocean system are the following AEC categories: estuarine
waters, coastal wetlands, public trust areas, and estuarine and public trust shorelines. Each of the
AECs is either geographically within the estuary or, because of its location and nature, may
significantly affect the estuarine and ocean system.
15A NCAC 07H .0202

SIGNIFICANCE OF THE SYSTEMS APPROACH IN
ESTUARIES

The management program must embrace all characteristics, processes, and features of the whole
system and not characterize individually any one component of an estuary. The AECs are
interdependent and ultimately require management as a unit. Any alteration, however slight, in a
given component of the estuarine and ocean system may result in unforeseen consequences in what
may appear as totally unrelated areas of the estuary. For example, destruction of wetlands may
have harmful effects on estuarine waters which are also areas within the public trust. As a unified
system, changes in one AEC category may affect the function and use within another category.
15A NCAC 07H .0203

MANAGEMENT OBJECTIVE OF THE ESTUARINE AND
OCEAN SYSTEM

It is the objective of the Coastal Resources Commission to conserve and manage estuarine waters,
coastal wetlands, public trust areas, and estuarine and public trust shorelines, as an interrelated
group of AECs, so as to safeguard and perpetuate their biological, social, economic, and aesthetic
values and to ensure that development occurring within these AECs is compatible with natural
characteristics so as to minimize the likelihood of significant loss of private property and public
resources. Furthermore, it is the objective of the Coastal Resources Commission to protect present
common law and statutory public rights of access to the lands and waters of the coastal area.
15A NCAC 07H .0204

AECS WITHIN THE ESTUARINE AND OCEAN SYSTEM

The following regulations in this Section define each AEC within the estuarine and ocean system,
describe its significance, articulate the policies regarding development, and state the standards for
development within each AEC.
15A NCAC 07H .0206

ESTUARINE WATERS

(a) Description. Estuarine waters are defined in G.S. 113A-113(b)(2) to include all the waters of
the Atlantic Ocean within the boundary of North Carolina and all the waters of the bays, sounds,
rivers and tributaries thereto seaward of the dividing line between coastal fishing waters and inland
fishing waters. The boundaries between inland and coastal fishing waters are set forth in an
agreement adopted by the Wildlife Resources Commission and the Department of Environment
and Natural Resources and in the most current revision of the North Carolina Marine Fisheries
Regulations for Coastal Waters, codified at 15A NCAC 3Q .0200.
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(b) Significance. Estuarine waters are the dominant component and bonding element of the entire
estuarine and ocean system, integrating aquatic influences from both the land and the sea.
Estuaries are among the most productive natural environments of North Carolina. They support
the valuable commercial and sports fisheries of the coastal area which are comprised of estuarine
dependent species such as menhaden, flounder, shrimp, crabs, and oysters. These species must
spend all or some part of their life cycle within the estuarine waters to mature and reproduce. Of
the 10 leading species in the commercial catch, all but one are dependent on the estuary.
This high productivity associated with the estuary results from its unique circulation patterns
caused by tidal energy, fresh water flow, and shallow depth; nutrient trapping mechanisms; and
protection to the many organisms. The circulation of estuarine waters transports nutrients, propels
plankton, spreads seed stages of fish and shellfish, flushes wastes from animal and plant life,
cleanses the system of pollutants, controls salinity, shifts sediments, and mixes the water to create
a multitude of habitats. Some important features of the estuary include mud and sand flats, eel
grass beds, salt marshes, submerged vegetation flats, clam and oyster beds, and important nursery
areas.
Secondary benefits include the stimulation of the coastal economy from the spin off operations
required to service commercial and sports fisheries, waterfowl hunting, marinas, boatyards, repairs
and supplies, processing operations, and tourist related industries. In addition, there is
considerable nonmonetary value associated with aesthetics, recreation, and education.
(c) Management Objective. To conserve and manage the important features of estuarine waters
so as to safeguard and perpetuate their biological, social, aesthetic, and economic values; to
coordinate and establish a management system capable of conserving and utilizing estuarine
waters so as to maximize their benefits to man and the estuarine and ocean system.
(d) Use Standards. Suitable land/water uses shall be those consistent with the management
objectives in this Rule. Highest priority of use shall be allocated to the conservation of estuarine
waters and their vital components. Second priority of estuarine waters use shall be given to
those types of development activities that require water access and use which cannot function
elsewhere such as simple access channels; structures to prevent erosion; navigation channels;
boat docks, marinas, piers, wharfs, and mooring pilings.
In every instance, the particular location, use, and design characteristics shall be in accord with the
general use standards for coastal wetlands, estuarine waters, and public trust areas described in
Rule .0208 of this Section.
15A NCAC 07H .0207

PUBLIC TRUST AREAS

(a) Description. Public trust areas are all waters of the Atlantic Ocean and the lands thereunder
from the mean high water mark to the seaward limit of state jurisdiction; all natural bodies of water
subject to measurable lunar tides and lands thereunder to the normal high water or normal water
level; all navigable natural bodies of water and lands thereunder to the normal high water or normal
water level as the case may be, except privately-owned lakes to which the public has no right of
access; all water in artificially created bodies of water containing public fishing resources or other
3
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public resources which are accessible to the public by navigation from bodies of water in which
the public has rights of navigation; and all waters in artificially created bodies of water in which
the public has acquired rights by prescription, custom, usage, dedication, or any other means. In
determining whether the public has acquired rights in artificially created bodies of water, the
following factors shall be considered:
(1)

the use of the body of water by the public;

(2)

the length of time the public has used the area;

(3)

the value of public resources in the body of water;

(4)

whether the public resources in the body of water are mobile to the extent that they can
move into natural bodies of water;

(5)

whether the creation of the artificial body of water required permission from the state; and

(6)

the value of the body of water to the public for navigation from one public area to another
public area.

(b) Significance. The public has rights in these areas, including navigation and recreation. In
addition, these areas support commercial and sports fisheries, have aesthetic value, and are
important resources for economic development.
(c) Management Objective. To protect public rights for navigation and recreation and to
conserve and manage the public trust areas so as to safeguard and perpetuate their
biological, economic and aesthetic value.
(d) Use Standards. Acceptable uses shall be those consistent with the management objectives in
Paragraph (c) of this Rule. In the absence of overriding public benefit, any use which jeopardizes
the capability of the waters to be used by the public for navigation or other public trust rights which
the public may be found to have in these areas shall not be allowed. The development of
navigational channels or drainage ditches, the use of bulkheads to prevent erosion, and the building
of piers, wharfs, or marinas are examples of uses that may be acceptable within public trust areas,
provided that such uses shall not be detrimental to the public trust rights and the biological and
physical functions of the estuary. Projects which would directly or indirectly block or impair
existing navigation channels, increase shoreline erosion, deposit spoils below normal high water,
cause adverse water circulation patterns, violate water quality standards, or cause degradation of
shellfish waters are considered incompatible with the management policies of public trust areas.
In every instance, the particular location, use, and design characteristics shall be in accord with the
general use standards for coastal wetlands, estuarine waters, and public trust areas.
***
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15A NCAC 07H .0208

USE STANDARDS

***
(b) Specific Use Standards
***
(6)

Piers and Docking Facilities.

(A)
Piers shall not exceed six feet in width. Piers greater than six feet in width shall be
permitted only if the greater width is necessary for safe use, to improve public access, or to support
a water dependent use that cannot otherwise occur;
(B)
The total square footage of shaded impact for docks and mooring facilities (excluding the
pier) allowed shall be eight square feet per linear foot of shoreline with a maximum of 2,000 square
feet. In calculating the shaded impact, uncovered open water slips shall not be counted in the total.
Projects requiring dimensions greater than those stated in this Rule shall be permitted only if the
greater dimensions are necessary for safe use, to improve public access, or to support a water
dependent use that cannot otherwise occur. Size restrictions shall not apply to marinas;
(C)
Piers and docking facilities over coastal wetlands shall be no wider than six feet and shall
be elevated at least three feet above any coastal wetland substrate as measured from the bottom of
the decking;
(D)
A boathouse shall not exceed 400 square feet except to accommodate a documented need
for a larger boathouse and shall have sides extending no farther than one-half the height of the
walls and covering only the top half of the walls. Measurements of square footage shall be taken
of the greatest exterior dimensions. Boathouses shall not be allowed on lots with less than 75
linear feet of shoreline. Size restrictions do not apply to marinas;
(E)
The total area enclosed by an individual boat lift shall not exceed 400 square feet except to
accommodate a documented need for a larger boat lift;
(F)
Piers and docking facilities shall be single story. They may be roofed but shall not be
designed to allow second story use;
(G)

Pier and docking facility length shall be limited by:

(i)
not extending beyond the established pier or docking facility length along the same
shoreline for similar use; (This restriction does not apply to piers 100 feet or less in length
unless necessary to avoid unreasonable interference with navigation or other uses of the
waters by the public);
(ii)

not extending into the channel portion of the water body; and

(iii) not extending more than one-fourth the width of a natural water body, or humanmade canal or basin. Measurements to determine widths of the water body, canals or basins
shall be made from the waterward edge of any coastal wetland vegetation that borders the
water body. The one-fourth length limitation does not apply in areas where the U.S. Army Corps
5
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of Engineers, or a local government in consultation with the Corps of Engineers, has established
an official pier head line. The one-fourth length limitation shall not apply when the proposed pier
is located between longer piers or docking facilities within 200 feet of the applicant's property.
However, the proposed pier or docking facility shall not be longer than the pier head line
established by the adjacent piers or docking facilities, nor longer than one-third the width of the
water body.
(H)
Piers or docking facilities longer than 400 feet shall be permitted only if the proposed
length gives access to deeper water at a rate of at least 1 foot each 100 foot increment of length
longer than 400 feet, or, if the additional length is necessary to span some obstruction to navigation.
Measurements to determine lengths shall be made from the waterward edge of any coastal wetland
vegetation that borders the water body;
(I)
Piers and docking facilities shall not interfere with the access to any riparian property and
shall have a minimum setback of 15 feet between any part of the pier or docking facility and the
adjacent property owner's areas of riparian access. The line of division of areas of riparian access
shall be established by drawing a line along the channel or deep water in front of the properties,
then drawing a line perpendicular to the line of the channel so that it intersects with the shore at
the point the upland property line meets the water's edge. The minimum setback provided in the
rule may be waived by the written agreement of the adjacent riparian owner(s) or when two
adjoining riparian owners are co applicants. If the adjacent property is sold before construction of
the pier or docking facility commences, the applicant shall obtain a written agreement with the
new owner waiving the minimum setback and submit it to the permitting agency prior to initiating
any development of the pier. Application of this Rule may be aided by reference to the approved
diagram in 15A NCAC 07H .1205(t) illustrating the rule as applied to various shoreline
configurations. Copies of the diagram may be obtained from the Division of Coastal Management.
When shoreline configuration is such that a perpendicular alignment cannot be achieved, the pier
shall be aligned to meet the intent of this Rule to the maximum extent practicable as determined
by the Director of the Division of Coastal Management; and
(J)
Applicants for authorization to construct a pier or docking facility shall provide notice of
the permit application to the owner of any part of a shellfish franchise or lease over which the
proposed dock or pier would extend. The applicant shall allow the lease holder the opportunity to
mark a navigation route from the pier to the edge of the lease.
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STIPULATED FACTS

ATTACHMENT B

1.
Petitioner, Charles E. Walters, Jr., with his spouse Carol D. Walters, owns a 1.80 acre lot
located at 9269 Peakwood Drive SW in Calabash (Sunset Beach), Brunswick County, North
Carolina. The acreage figure is derived from the Brunswick County Charles E. Walters Jr. 2020
tax card attached as an Exhibit.
2.
Petitioner, with his spouse, purchased the property on March 21, 2019, as evidenced by a
deed recorded at Book 4169, Pages 0021-0023 of the Brunswick County Registry. A copy of the
deed is attached as an Exhibit.
3.
The closest major road leading to the property is Peakwood Drive SW. The property can
be seen on the attached PowerPoint presentation of photographs of the property and surrounding
area. A copy of the PowerPoint presentation is attached as an Exhibit.
4.
The Petitioner’s property is located adjacent to the U.S. Army Corps of Engineers
(USACE) Atlantic Intracoastal Waterway (AIWW) 80-foot setback, approximately 1.45 miles east
of the intersection of Little River Inlet Channel with an approximate shoreline length of 167 feet
along the AIWW.
5.
On Petitioner’s property, there is an area of coastal wetlands with shoreline frontage of
approximately 167 feet, extending outward approximately 275 feet in width, part of which the
Project would pass over. Generally, over the range of the site, depths varied from 0.5 feet to 5.6
feet at mean low water.
6.
The AIWW is approximately 600 feet wide from the waterward edges of the coastal
wetlands bordering each side of the waterbody at the location of the Project. 15A NCAC 7H
.0208(b)(6)(H) of the rules of the Coastal Resources Commission (CRC) provides, in part, that
“measurements to determine lengths shall be made from the waterward edge of any coastal wetland
vegetation that borders the water body . . .”
7.
The surrounding waters are classified as SA, HQW by North Carolina Environmental
Management Commission rule, and a Primary Nursery Area (PNA) by North Carolina Marine
Fisheries Commission rule. These waters are closed to shellfish harvesting.
8.
15A NCAC 07H .0208(a)(4) of the rules of the CRC further define PNA's as "Primary
nursery areas are those areas in the estuarine and ocean system where initial post larval
development of finfish and crustaceans takes place. They are usually located in the uppermost
sections of a system where populations are uniformly early juvenile stages. They are designated
and described by the N.C. Marine Fisheries Commission and by the N.C. Wildlife Resources
Commission (WRC)."
9.
The proposed Project would involve development within the Estuarine Waters, the Coastal
Wetlands, and the Estuarine Shoreline sub-category of the Coastal Shorelines Areas of
Environmental Concern (AECs).
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10.
The Petitioner submitted a Coastal Area Management Act (CAMA) Major Permit
application to construct a pier, gazebo, covered boatlift and floating dock within the riparian
corridor of his property on November 13, 2019. A copy of the CAMA Major Permit Application
is attached as an Exhibit.
11.
The Petitioner proposed construction of a contiguous elevated wooden walkway and pier
6 feet wide and approximately 495 feet long (as measured from the high ground). The elevated
walkway is that portion of the Project located upland of and in the coastal wetland adjacent to
Petitioner’s property. The pier portion of the Project is that part of the Project that extends from
the waterward edge of the coastal wetland adjacent to Petitioner’s property.
12.
A proposed T-head platform would measure 12 feet by 24 feet of which 12 feet by 12 feet
will be covered and a hinged ramp extending to the east will connect the floating dock to the
platform.
13.
A proposed floating dock would be 8 feet by 16 feet and provide two (2) wet slips. A
proposed 15 feet by 26 feet covered boatlift would be connected to the platform to the west and
would provide one slip for a total of three (3) boat slips.
14.
Depths at the one-quarter width were noted in the application as approximately 1.3 feet to
1.5 feet at mean low water.
15.
Depths located at the 80-foot USACE setback were noted in the application at 2.6 feet to
5.6 feet at mean low water.
16.

The proposed Project would involve the incorporation of 806 square feet of open water.

17.
The opposite shoreline is owned by the State of North Carolina and is part of a vast salt
marsh complex that extends to Little River Inlet, known as the Bird Island Nature Preserve, which
precludes construction of piers extending from the shoreline opposite the project.
18.
There are existing private piers located to the southwest and northeast of the property.
Immediately adjacent to Petitioners' property to the southwest is a pier owned by Locke and Mary
Newlin (9271 Peakwood Drive SW). The Newlin pier was permitted in 1997 and measures 135
feet in length from the waterward edge of the adjacent coastal wetland. A copy of the 1997 Major
CAMA permit (# 135-97) is attached as an Exhibit. Two properties to the northeast of Petitioner’s
property is a pier owned by Chris and Melody Bryant (9263 Peakwood Drive SW). The Bryant
pier was permitted in 2010 and measures approximately 100 feet in length from the waterward
edge of the adjacent coastal wetland (of a total 340 feet pier length). A copy of the 2010 Major
CAMA permit (# 55890) is attached as an Exhibit. Staff review of the DCM database indicates
this is the only Major CAMA permit on record for the Bryant property.
19.
The Petitioner’s proposed docking facility would extend 194 feet (170 feet of length and
24 feet of T-head platform) beyond the waterward edge of the adjacent coastal wetland into the
AIWW and 44 feet beyond the one-quarter width of the AIWW, to approximately 32% of the
width of the waterbody.
8
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20.

One-quarter the width of the water body at this location is 150 feet.

21.
CRC rule 15A NCAC 07H .0208 (G)(iii) (“Specific Use Standards”) provides, in part, that
a pier and docking facility length shall be limited by, "not extending more than one-fourth the
width of a natural water body."
22.
The proposed Project would also exceed the existing pier-head line and extend to the edge
of the USACE 80-foot channel setback.
23.
CRC rule 15A NCAC 07H .0208 (G)(i) (“Specific Use Standards”) provides, in part, that
a pier and docking facility length shall be limited by "not extending beyond the established pier or
docking facility length along the same shoreline for similar use."
24.
As part of the CAMA Major Permit review process, Division of Coastal Management
(DCM) Staff wrote a Field Investigation Report concerning the Project. A copy that report is
attached as an Exhibit.
25.
During the course of the joint State and Federal review, the Division of Marine Fisheries'
(DMF) noted that as proposed, DMF did not per se object to the project. However, the DMF
Habitat Assessment Manager commented: "The current proposal to extend past the ¼ width and
to the USACE setback line would aid in achieving sufficient water depths for the proposed floating
structures and formalized slips, thus being the preferred location of the terminus. However, CRC
rule language limits development to the ¼ width of the waterbody. If DCM rule language or other
methods allow this project to move forward even though the proposed project is exceeding the ¼
width of the waterbody and extending beyond the pier headline of adjacent properties, DMF would
not object to the proposed project. However, if the project is required to conform to the ¼ width
or pier headline, DMF has determined based on the drawings that the applicant cannot achieve the
necessary depths for floating structure in order to avoid bottom damages to soft bottom PNA
habitat. . .” A copy of two comment letters from DMF are attached as an Exhibit.
26.
The N.C. Division of Water Resources approved the Project as proposed under a 401 Water
Quality Certification and General Certification 4175.
27.
During the CAMA Major Permit review process, no other state or federal agency objected
to the proposed Project.
28.
As part of the CAMA Major Permit review process, notice was given to the public through
on-site posting and notice in the local newspaper. Notice was also sent to the adjacent riparian
property owners (Shell and Newlin). A signed certified mail receipt (Newlin) and USPS tracking
intranet delivery signature and address (Shell) are attached as an Exhibit. No other comments from
the public were received in connection with the permit application.
29.
DCM field staff recommended denial of the permit based upon the inconsistency with rules
of the CRC regarding exceeding the one-quarter width requirement and established pier or docking
facility length along the same shoreline for similar use.
9
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30.
The DCM Director denied Petitioner’s CAMA Major Permit application on March 16,
2020. A copy of the denial letter is attached as an Exhibit.
31.
As required by the variance rules of the Commission, Petitioner stipulates that his request
as submitted to DCM does not comply with strict application of the pier head line rule in 15A
NCAC 07H .0208(b)(6)(G)(i) and the quarter width rule in 15A NCAC 07H .0208(b)(6)(G)(iii).
32.
CAMA provides that "[a]ny person may petition the Commission for a variance granting
permission to use the person's land in a manner otherwise prohibited by rules or standards
prescribed by the Commission, or orders issued by the Commission, pursuant to this Article." N.C.
Gen Stat. § 120.1(a).
STIPULATED EXHIBITS
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Charles E. Walters Jr. 2020 tax card
Petitioners' General Warranty Deed Book 4169, Pages 0021-0023
PowerPoint presentation
CAMA Major Permit Application
Newlin pier permit
Bryant pier permit
DCM Field Investigation Report
DMF comment letters
Certified Mail Receipt/USPS intranet tracking
DCM denial letter
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PETITIONER’S and STAFF’S POSITIONS
I.

ATTACHMENT C

Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must identify the hardships.

Petitioner’s Position: Yes.
Strict application of CRC Rule 15A NCAC 07H.0208(G)(iii) which states in part that a pier and
docking facility length shall be limited by “not extending more than one-fourth the width of the
water body” results in a hardship by restricting the length of the pier to water depths that range
from -0.5 feet to -1.5 feet at mean low water. This would restrict the use of the docking facility to
several hours surrounding high tide cycle. This hardship is unnecessary because the distance
between the one-fourth width distance and the one-third width distance, as requested in this
variance, is not useful for public navigation due to shallow water depths. Public navigation would
not be adversely affected by the docking facility as requested.
Strict application of CRC Rule 15A NCAC 07H.0208 (G) (i) that states pier and docking facility
length shall be limited by “not extending beyond the established pier or docking facility length
along the same shoreline for similar use” results in a hardship by restricting the length of the
docking facility to the distance measurement established by the existing adjacent docking facilities.
This hardship is unnecessary because the docking facilities along the same shoreline for similar
use vary in length, some extending to and beyond one-fourth the width of the waterbody. The
existing docking facilities adjacent to the Petitioner’s property are the shortest piers along the same
shoreline for similar use. The length of the existing adjacent docking facilities results in an
unnecessary hardship to the Petitioner by restricting the ability to extend beyond the established
pier or docking facility length along the same shoreline for similar use.
Staff’s Position: Yes.
Staff agrees that a strict application of the quarter-width rule would result in unnecessary hardships
for the Petitioner where strict compliance of the rule would result in water depths of approximately
-0.5 to -1.5 at MLW, which could result in impacts to the substrate and shallow bottom habitat in
an area designated as a Primary Nursery Area (PNA) by the N.C. Marine Fisheries Commission.
Staff agrees that strict application of the quarter-width rule in this area is not essential to protect
public navigation, in part due to the presence of the state-owned Bird Island Coastal Reserve
located across the AIWW, which is unlikely to be developed with a pier.
Staff disagrees in part that strict application of the “established pier or docking facility length” rule
causes Petitioner unnecessary hardships where there is approximately 44’ between the quarterwidth distance and the third-width distance, which is about double the width of Petitioner’s 26’
deep proposed boathouse. The depth change over that 44’ span is from -1.5’ to -4.5’ MLW. While
the depth at the quarter-width distance raises PNA bottom habitat concerns from DMF, these are
generally alleviated beyond the -2.0’ depth, which in this case is at approximately 162’ from edge
of Coastal Wetlands or 12’ waterward of ¼ width. If the back side of the proposed boathouse were
pulled back landward to the -2.0’ MLW contour around 162’ from edge of Coastal Wetlands or
11
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12’ waterward of ¼ width, this pier would be more in line with the established pier length along
the same shoreline.

II.

Do such hardships result from conditions peculiar to the petitioner’s property such
as the location, size, or topography of the property? Explain.

Petitioner’s Position: Yes.
The shoreline of the Petitioner’s property has a marsh fringe that is uneven. Distances were
determined using the average water ward edge of marsh grass which oscillates as much as 15 feet
in width along the shoreline of the Petitioner’s property. The shoreline located directly across from
the Petitioner’s property has a protrusion of marsh grass that extends approximately 30 feet into
the water body. This protrusion of marsh grass on the opposite shoreline is the measurement point
for the one-fourth width of the waterbody determination. This protrusion of marsh grass is not
present across from the properties adjacent to the Petitioner’s shoreline and results in a one-fourth
width measurement distance more landward than the adjacent shorelines. The opposite shoreline
and vast expanse of marsh extending to Little River Inlet is owned by the State of North Carolina
as part of the Bird Island Nature Preserve which eliminates the possibility of a structure extending
from the shoreline. An unusually wide expanse of mud flat is present on the site beyond the coastal
wetlands and the mean low water mark that results in a waterbody width measurement point being
unusually far from deep water. This mud flat also accounts for the water depths that range from 0.5 feet to -1.5 feet at mean low water in the location of one-fourth the width of the waterbody.
The existing adjacent docking facility lengths restrict the Petitioner’s ability to extend beyond the
established pier or docking facility length along the same shoreline for similar use. The existing
adjacent docking facility lengths are the most landward of all of the existing docking facilities
along this shoreline within a half mile to the east and west. As a result of these conditions peculiar
to the site only a slight extension to the one-third width is required to reach adequate water depths
for a docking facility that can be used throughout the tidal cycle.
Staff’s Position: Yes.
Staff agree that Petitioner’s hardship is a result from conditions peculiar to the Petitioner’s
property. The location on the AIWW across from the state-owned Bird Island Coastal Reserve,
which is unlikely to be developed, reduces the need for strict application of the quarter-width rule
to protect public navigation. Strict application of the quarter-width rule would result in Petitioner’s
pier being located in shallow PNA habitat and would likely lead to significant resource impacts,
limiting riparian use, but extending the pier length out just 12’ from the quarter-width line would
result in the ability to locate the slips to water deeper than -2.0’ MLW without significantly adding
pier length and keeping the pier more in line with the established pier length along this shoreline.
Staff contend that the large marsh fringes and mud-flat areas on both sides of the AIWW in this
area between the Sunset Beach Bridge and the state line are not peculiar, as can be seen in the
aerial photographs in the powerpoint.
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III.

Do the hardships result from actions taken by the Petitioner? Explain.

Petitioner’s Position: No.
The lack of sufficient water depths at the one-fourth width of the water body distance, the presence
of the marsh protrusion on the opposite shoreline from which the distance is measured and the
shortness of the adjacent docking facilities are conditions over which the Petitioner has no control.
Staff’s Position: No to -2.0’ MLW, but Yes past that.
Staff agrees that Petitioner’s hardships would not have resulted from Petitioner’s actions if he
proposed that his pier extend past the quarter-width rule only enough to have the landward end of
the slips at -2.0’ in order to reduce impacts to shallow-bottom PNA habitat. However, to the extent
that Petitioner has proposed to extend his pier to the third-width line which is at the Army Corps
of Engineers’ 80’ AIWW Setback line, and that this additional length is not needed to avoid the
bottom habitat impacts, Staff contend Petitioner has created his hardships through his choice of
design and extended pier length.

IV.

Will the variance requested by the petitioner (1) be consistent with the spirit,
purpose and intent of the rules, standards or orders issued by the Commission; (2)
secure the public safety and welfare; and (3) preserve justice? Explain.

Petitioner’s Position: Yes.
1) Consistent with the spirit, purpose and intent of the rules:
The docking facility as requested is consistent with the spirit purpose and intent of the rules as
stated in 15A NCAC 07H.0208 (G) (i) that states pier and docking facility length shall be limited
by “not extending beyond the established pier or docking facility length along the same shoreline
for similar use” and 15A NCAC 07H.0208(G)(iii) which states in part that a pier and docking
facility length shall be limited by “not extending more than one-fourth the width of the water
body.” The purpose of the one-fourth width and similar length limitation is to ensure that docking
facilities do not jeopardize the use of waters for navigation or for other public trust rights in public
trust areas including estuarine waters. Application of these rules generally ensures that the middle
half of the waterbody remains open to public use while allowing for riparian property owners to
have access to deep water. Based on the public ownership of the opposite shoreline in this area,
two-thirds of the of the waterbody would remain open for public use if a variance is granted to
extend to one-third the width of the waterbody. A slight extension of the docking facility would
allow the Petitioner to gain access to deep water without unduly infringing on public trust rights
in public trust areas nor infringing on the public’s rights to navigation along the shoreline.
The docking facility as requested is consistent with the spirit purpose and intent of the rules
as stated in 15A NCAC 07H.0208(a)(2)(A) which states in part that “the location, design, need
for development, as well as construction activities involved shall be consistent with the
management objective of the Estuarine and Ocean System AEC and shall be sited and designed to
avoid significant adverse impacts upon the productivity and biological integrity of coastal
13
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wetlands, shellfish beds, submerged aquatic vegetation as defined by the Marine Fisheries
Commission, and spawning and nursery areas.” One of the purposes of this rule is to ensure that
projects are sited and designed to avoid significant adverse impacts to designated Primary Nursery
Areas. If the Petitioner were restricted to one-fourth the width of the waterbody water depths
would range from -0.5 feet to -1.5 feet at low water, this would severely restrict the use of the
facility to high tide cycles and would likely result in the inevitable disturbance to the soft bottom
habitat of the Primary Nursery Area from utilization of a docking facility located in shallow water
depths. Water depths located at one-third the width of the waterbody range from -2.8 feet to -4.4
feet at mean low water, thus being the preferred location of the terminus of the docking facility
according to NC Division of Marine Fisheries, Habitat Assessment Manager, Anne Deaton. A
variance to extend the docking facility approximately 44 feet to the one-third the width of the
waterbody and to the USACE 80-foot setback line would achieve sufficient water depths would
avoid any and all adverse impacts to the soft bottom of the PNA.
A slight extension in docking facility length to edge of the 80- foot setback from the AIWW
channel and the one-third width of the waterbody will preserve the public trust rights in public
trust areas, preserve public navigation, avoid significant adverse impacts to the Primary Nursery
Area and preserve traditional riparian access rights to deep water.
2) Secure the public safety and welfare:
The Petitioner’s request will secure the public safety and welfare by allowing the docking facility
to extend to the setback established by the US ACE. The Petitioner’s request will not jeopardize
the use of waters for navigation or for other public trust rights in public trust areas. As requested
the docking facility extension to the US ACE setback will serve as a beneficial navigation aid by
preventing vessels from traveling near shore in shallow waters.
3) Preserve substantial justice:
The Petitioner’s request will preserve substantial justice by preserving the public trust rights in
public trust areas, by preserving public navigation, by avoiding significant adverse impacts to the
Primary Nursery Area and by preserving traditional riparian access rights to deep water.
Substantial justice will also be preserved by allowing access to water depths sufficient to support
the facility during all periods of the tidal cycle while preventing significant adverse impacts to the
soft bottom of the Primary Nursery Area. Approval of this variance request would enable the
Petitioner to construct a docking facility along the same shoreline for similar use as the nearby
property owners to the east and west.
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Staff’s Position: Yes.
Staff agrees that the requested variance is consistent with the spirit, purpose and intent of the
quarter-width rule where a proposed pier some distance longer than the quarter-width allows
Petitioner to exercise his riparian rights while avoiding significant impacts to the shallow-bottom
PNA habitat.
In 1998, the Commission changed its one-third width pier length restriction to the current quarterwidth rule in order to better protect public navigation by ensuring that, if both sides of the
waterbody were developed, at least half the width of the waterbody would be unobstructed by
piers. Staff are comfortable with piers up to a third-width where there are not impacts to public
navigation, but there is no automatic right to a third-width pier or a pier extending to the edge of
the Corps’ 80-foot AIWW channel setback.
The DMF comments evaluated the current proposal and contrasted it with a pier located at the
quarter-width, and given these choices, indicated that the current proposal “would aid in achieving
sufficient water depths for the proposed floating structures and formalized slips, thus being the
preferred location of the terminus.” The DMF’s charge is the protection of fisheries habitats and
resources, and given the choices, prefers depths greater than -2.0’ MLW (which is the guidance
from DMF as the minimum depth where DCM can issue a General Permit for docks and piers in
PNA waters. DCM must also balance concerns for fisheries resources with public trust rights and
impacts to navigation of public waters, and believes there is a location between the quarter-width
and the third-width which can better balance these interests.
In this case, there are sufficient depths in the 44’ between the quarter-width and the third-width
for Petitioner to have the waterward edge of the proposed boathouse to be sited in at least -2.0’
MLW depth. Such a location would limit the project’s nonconformity with the Commission’s
“established pier or docking facility length” rule. Staff contends that a variance at this pier length,
extending 12’ past the quarter-width or 162’ overall (as measured from the waterward edge of
coastal wetlands to the waterward edge of the structure), there would be at least -2.0’ MLW for all
of the structures/slips proposed. Staff believe this location would strike a reasonable balance
between Petitioner’s right to pier out, the public’s right to navigate, and the protection of public
trust resources and PNA habitats.
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ATTACHMENT D:
PETITIONER’S VARIANCE REQUEST MATERIALS
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ATTACHMENT E:
STIPULATED EXHIBITS INCLUDING POWERPOINT

1.

Charles E. Walters Jr. 2020 tax card

2.

Petitioners' General Warranty Deed Book 4169, Pages 0021-0023

3.

CAMA Major Permit Application with drawings

4.

Newlin pier permit

5.

Bryant pier permit

6.

DCM Field Investigation Report

7.

DMF comment letters

8.

Certified Mail Receipt/USPS intranet tracking

9.

DCM denial letter

10.

Powerpoint presentation
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Appraisal Card

EXHIBIT 1

BRUNSWICK COUNTY
WALTERS CHARLES E JR ETUX
9269 PEAKWOOD DR SW CO
80080890

037

5/5/2020 5:21:44 PM

Return/Appeal Notes:

WALTERS CAROL D

Parcel: 25500026
PLAT: 00112/00067 UNIQ ID 156475
ID NO: 103415644907

BRUNSWICK COUNTY (100), SUNSET BEACH FIRE (399)
Reval Year: 2019 Tax Year: 2020 L-3A TR-1 PAR-A 1.80A PL-1112-67
Appraised by 03 on 12/31/2019 604B OCEAN HARBOUR/SUNSET
CONSTRUCTION DETAIL
MARKET VALUE
Foundation - 4
Eff.
BASE
Con Ftg/Crawl
5.00 USE MOD Area QUAL RATE
RCN EYB AYB
Sub Floor System - 3
01 01 3,396 130 114.40 390482 2019 2019
Slab Ab Grade
9.00
TYPE: SINGLE FAMILY RESIDENTIAL
Exterior Walls - 19
Hardy Plank
32.00 STYLE: 2 - 1.5 Stories
Roofing Structure - 03
Gable
7.00
Roofing Cover - 06
Arch Shingle
5.00
Interior Wall Construction - 5
Drywall/Sheetrock
28.00
Interior Wall Construction - 6
Custom Interior
0.00
Interior Floor Cover - 12
Hardwood
12.00
Heating Fuel - 04
Electric
1.00
Heating Type - 09
Heat Pump Only
4.00
Air Conditioning Type - 03
Central
4.00
Bedrooms/Bathrooms/HalfBathrooms
4/4/0
17.000
Bedrooms
BAS - 3 FUS - 1 LL - 0
_
Bathrooms
BAS - 3 FUS - 1 LL - 0
_
Half-Bathrooms
BAS - 0 FUS - 0 LL - 0
_
Office
BAS - 0 FUS - 0 LL - 0
0
TOTAL POINT VALUE
124.000
BUILDING ADJUSTMENTS
Market/Design 05
1.00
1.0000
Quality
4
ABOVE
1.1000
AVERAGE
Size
Size
Size
0.9500
TOTAL ADJUSTMENT FACTOR
1.050
TOTAL QUALITY INDEX
130

CARD NO. 1 of 1
1.8000 AC
SRC= Owner
TW-06
CI-00FR-16EXATLAST ACTION 20200102
DEPRECIATION
CORRELATION OF VALUE
Standard 0.00000
CREDENCE TO
MARKET
% GOOD
100.0 DEPR. BUILDING VALUE - CARD
390,480
5,320
SFR CONSTRUCTION DEPR. OB/XF VALUE - CARD
MARKET LAND VALUE - CARD
550,000
TOTAL MARKET VALUE - CARD
945,800
TOTAL APPRAISED VALUE - CARD
945,800
TOTAL APPRAISED VALUE - PARCEL
945,800
TOTAL PRESENT USE VALUE - PARCEL
0
TOTAL VALUE DEFERRED - PARCEL
0
TOTAL TAXABLE VALUE - PARCEL $
945,800
PRIOR
BUILDING VALUE
0
OBXF VALUE
0
LAND VALUE
540,590
PRESENT USE VALUE
260
DEFERRED VALUE
540,330
TOTAL VALUE
540,590
PERMIT
CODE
DATE
NOTE
NUMBER
AMOUNT
ROUT: WTRSHD:
SALES DATA
OFF.
INDICATE
RECORD
DATE
DEED
SALES
BOOK PAGE MO YR
TYPE Q/U V/I
PRICE
04169 0021 3 2019 GW*
Q
V
440000
04073 0318 6 2018 QC
U
V
0
03352 1096 12 2012 WD*
U
V
0
01271 0140 12 1998 WD
U
V
0
01122 1153 12 1996 WD
U
V
0
HEATED AREA 2,866
NOTES

Click on image to enlarge

TYPE
BAS
FGD
FOG
FOP
FSP
FIREPLACE
SUBAREA
TOTALS

SUBAREA
CODE DESCRIPTION COUNT LTH WTH UNITS
GS
AREA % RPL CS 22
CONCRETE
0.000
0
0 1,520
PAVING
2,335 100 267238
768 050 43930 TOTAL OB/XF VALUE
530 085 51594
539 030 18533
180 035
7207
7 - Prefab
1,980
4,352

UNIT
PRICE
3.50

ORIG %
COND

BLDG# AYB EYB
0
_
2019 2019

ANN DEP
%
RATE
OVR COND
S3
100

OB/XF DEPR.
VALUE
5320
5,320

390,482

BUILDING DIMENSIONS BAS=W21N3.5W9N4W3S9.5W17N18E2N15E14.5N1.5E19.5S1.5E42.5S25W15SW@71.36-5SW@29.5-11NW@60.75-4.77Area:2335.63;FGD=NW@60.11-1SW@29.98-7.5NW@60-30NE@29.53-11NE@71.35-5E15S5SE@62-21SW@29.92-7.5SE@60.11-1SW@32.47-9.52Area:768.46;FOP=S8.5E27.5N5W1
18.5N3.5W9Area:169;FOP=W27.5N1.5W19.5N7E47S8.5Area:370.25;FOG=E6.5SW@80.88-5SE@60.02-6NE@29.96-4SE@60.08-10SW@29.92-4SE@ @60.11-6.5SW@32.4716NW@60.11-6.5SW@29.98-4NW@60-10NE@29.53-4NW@60.49-12NE@29.53-7SE@60.44-3NE@29.51-4NW@60.44-3NE@68.71 13.11Area:530.52;FSP=N3.5E15S12W15N8.5Area:180;TotalArea:4353.87
LAND INFORMATION
OTHER
ADJUSTMENTS AND
LAND
TOTAL
HIGHEST AND USE LOCAL FRON
DEPTH LND COND NOTES
ROAD
UNIT
LAND
UNT TOTAL ADJUSTED
LAND OVERRIDE LAND
BEST USE
CODE ZONING TAGE DEPTH / SIZE MOD FACT RF AC LC TO OT TYPE
PRICE
UNITS
TYP ADJST UNIT PRICE VALUE
VALUE NOTES
SFR WATERW
0104
AF1
112
330
1.0000
0 1.1000
PW 500,000.00
1.000 LT
1.100
550,000.00 550000
0
  SIZE
TOTAL MARKET LAND DATA
550,000
TOTAL PRESENT USE DATA

https://tax.brunsco.net/itsnet/AppraisalCard.aspx?parcel=25500026&TaxYear=2020[5/5/2020 5:22:26 PM]
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EXHIBIT 7

060
DIVISION OF COASTAL MANAGEMENT
FIELD INVESTIGATION REPORT

1.
2.

APPLICANT'S NAME: Charles Walters Jr
PROJECT NAME: Walters' Family Docking Facility
LOCATION OF PROJECT SITE: 9269 Peakwood Dr. SW adjacent to the AIWW in Sunset Beach,
Brunswick County
Coordinates: Latitude N 33° 52'22.10" Longitude W 78°33'02.43"

3.

INVESTIGATION TYPE: CAMA

4.

INVESTIGATIVE PROCEDURE: Dates of Site Visit-11-13-19
Was Applicant Present-No

5.

PROCESSING PROCEDURE: Application Received - 6/26/19 Application Complete-11-13-19
Office - Wilmington
SITE DESCRIPTION:
(A) Local Land Use Plan - Town of Sunset Beach
Land Classification From LUP-Conservation Reserve
(B) AEC(s) Involved: PT, CW
(C) Water Dependent: Private Docking Facility- Yes
(D) Intended Use: Residential
(E) Water and Wastewater Treatment: Existing - None
Planned - NIA
(F) Type of Structures:
Existing - Single family residence
Planned - Three (3) slip docking facility
(G) Estimated Annual Rate of Erosion: NIA

6.

7.

HABITAT DESCRIPTION:
(A) Uplands
(B) Vegetated Wetlands

NIA

(C) Open Water

NIA

(D)
(E)
(F)
8.

DREDGED
NIA

[AREA]
FILLED
NIA-

OTHER
NIA

NIA

NIA

NIA

806 sq. ft.
(lncoroorated)

Total Area Disturbed: 806 sq. ft. (.018 acres)
Primary Nursery Area: Yes
Open: No
Water Classification: SA; HQW

PROJECT SUMMARY: The applicant proposes to install a private pier, covered platform, boathouse,
and a floating dock for a total of 3 slips.

RECEIVED

NOV 2 6 2019
DCM-MHD CITY
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EXHIBIT 9

066

CERTIFIED MAIL- RETURN RECIEPT REQUESTED
October 27, 2019
Rhonda Shell
1 OIOLake Windward Overlook
Alpharetta, GA 30005
To Whom It May Concern,
Charles E. Walters, Jr. is applying for a CAMA Major permit to construct a private residential
docking facility located at 9269 Peakwood Drive SW adjacent to the Atlantic lntracoastal
Waterway, in Calabash, Brunswick County. The specifics of the proposed work are in the
attached application forms and drawings.
As the adjacent riparian property owner to the afore mentioned project, I am required to notify
you of the development on order to give you the opportunity to comment on the project. Please
review the attached permit application and drawings. If you choose you may sign the attached
form and return in the pre-paid envelope enclosed.
Should you have any objections to this proposal, please send your written comments to the
District Manager, at 127 Cardinal Drive Extension, Wilmington, NC, 28405, within 30 days of
the receipt of this notice. Such comments will be considered by the Department in reaching a
final decision on the application. No comment within 30 days of your receipt of this notice will
be considered as no objection. Please note we are required by the Rules of the Division of
Coastal Management to provide signature as acceptance of receipt of this letter. It would be
appreciated if you could return any comments and your signature on the self-addressed stamped
envelope provided. If you have any questions on this project, please call me at 910-443-1264
Sincerely,

tf!Ft-461��

Charles (Eddie) Walters:
Enclosures
I.I')
r-'f
n.J
IT"

U.S. Postal Service"'
CERTIFIED MAIL@ RECEIPT

·- ··•

Domestic Mail Only
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EXHIBIT 10

070

ROY COOPER

NORTH CAROLINA

Environmental Quality

Governor

MICHAELS. REGAN

Secre tary
_

BRAXTON C. DAVIS

March 16, 2020

Director

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Charles E. Walters Jr.
PO Box 7838
Ocean Isle Beach, NC 28469
Dear Mr. Walters Jr.:
This letter is in response to your application for a Major Permit under the Coastal Area
Management Act (CAMA), in which authorization was requested to construct a three slip
docking facility along the Atlantic Intracoastal Waterway (AIWW) at 9269 Peakwood Dr. SW,
near the Town of Sunset Beach, in Brunswick County. Processing of the application, which was
received as complete by the N.C. Division of Coastal Management's Wilmington Office on
November 13, 2019, and which was extended on January 24, 2020, is now complete. Based on
the state's review, the Division of Coastal Management has made the following findings:
1)

The subject property is located at 9269 Peakwood Dr. SW, Sunset Beach, in Brunswick
County.

2)

The proposed project would involve development within Public Trust and Coastal
Wetland Areas of Environmental Concern (AEC).

3)

The proposed project is located along the AIWW and adjacent to the U.S. Army Corps of
Engineers (USACE) AIWW 80ft setback. The surrounding waters are classified as SA,
HQW and are closed to shellfish harvest.

4)

The waters in this location are designated as Primary Nursery Area (PNA) by the N.C.
Division of Marine Fisheries' Marine Fisheries Commission (MFC). 15A NCAC 07H.
0208(a)(4) of the Rules of the Coastal Resources Commission further define PNA's as
"Primary nursery areas are those areas in the estuarine and ocean system where initial
post larval development offinfish and crustaceans takes place. They are usually located
in the uppermost sections of a system where populations are uniformly early juvenile
stages. They are designated and described by the NC Marine Fisheries Commission
(1\1FC) and by the NC Wildlife Resources Commission (WRC);"
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Variance Request for:
Mr. Charles Walters Jr.
Project Location:
9269 Peakwood Drive SW
Calabash, NC 28467
Brunswick County, NC
June 10-11, 2020

074

Photos courtesy of Google
Maps 2020

= 9269 Peakwood Dr. SW

Photo courtesy of ESRI
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Photo courtesy of Google Earth076

USACE 80’ Federal
Channel Setback

Drawing provided by Petitioner

MEASUREMENTS
• ¼ Waterbody Width ~ 150’
• 1/3 Waterbody Width ~ 200’
• Total Waterbody Width ~ 600’
• PROPOSED DISTANCE FROM
EDGE OF MARSH ~ 194’
• 194’/600’ = 32% of Waterbody
Width
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Drawing provided by Petitioner
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Drawing provided by Petitioner
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MHW LINE

MLW LINE

DCM’s Proposed Pier Length
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Mr. Charles Walters Jr., 9269 Peakwood
Dr. SW
081
June 10-11, 2020– Petition for Variance

