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Lisa Cowart
Mike Lopazanski
Rebecca Ellin
Mike Lopazanski

ACTION ITEMS
• Fiscal Analysis Approval – 15A NCAC 7H .0304
• Fiscal Analysis Approval – 15A NCAC 7K .0214
• Fiscal Analysis Approval – 15A NCAC 7H .0312

Mike Lopazanski
Tancred Miller
Tancred Miller

OLD/NEW BUSINESS

Bob Emory, Chair

5:00

ADJOURN
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NC COASTAL RESOURCES COMMISSION (CRC)
July 29, 2011
Conference Call
CALL TO ORDER/ROLL CALL
Chairman Emory called the meeting to order and reminded Commissioners of the need to state
any conflicts or potential conflicts in accordance with the State Government Ethics Act. Angela
Willis called the roll. The following Commissioners participated in the conference call: Bob
Emory, Jim Leutze, Chuck Bissette, Renee Cahoon, David Webster, Jerry Old, Veronica Carter,
Ed Mitchell, Benjamin Simmons, Lee Wynns and Pat Joyce. Joan Weld, Charles Elam, Bill
Peele and Melvin Shepard did not participate. Jim Leutze stated he would recuse himself from
the variance request submitted by the Village of Bald Head Island. There were no other conflicts
reported. Based upon this roll call, Chairman Emory declared a quorum.
VARIANCES
Village of Bald Head Island (CRC VR-11-06)
Christine Goebel of the Attorney General’s Office represented staff. Ms. Goebel reviewed the
stipulated facts of this variance request. Ms. Goebel stated the Point lies directly adjacent to the
Cape Fear River Inlet. The Cape Fear River Inlet is a federally maintained shipping channel.
The federal project includes a Sand Management Plan. The island is scheduled, under the Plan,
to receive sand from maintenance dredging. Funding was not available for scheduled dredging
on Bald Head Island in 2010-2011 or 2011-2012. Bald Head Island is scheduled to receive sand
from the next channel maintenance dredging if funding is available. Bald Head Island last
received sand from the U.S. Army Corps of Engineers dredging in 2006. No sand has been
placed since the 2009-2010 placement of sand by the Petitioner. The current long-term average
annual erosion rate in the vicinity of the Point is eight feet. The landmark roads at issue are
South Bald Head Wynd, owned by the Petitioner, and Sandpiper Trail, also owned by the
Petitioner. South Bald Head Wynd is approximately 400 feet landward of the proposed work.
Associated with these roads are water, sewer, electric, cable and telephone transmission lines. In
1995 the Petitioner received a CAMA Major Permit for a beach nourishment project in this area.
In February 1995, the Petitioner applied for a variance from the CRC’s rules to construct 14 to
16 sand tube groins. This variance request was granted. Petitioner’s coastal engineer has
recommended adding a sandbag revetment to the sand tube groin field project. The coastal
engineer has advised that severe erosion and shoreline recession near the Point is expected to
occur to historical levels and irreparable impacts are imminent. In July 2011, Petitioners applied
for a minor modification to their permit to construct a 1,300 linear-foot sandbag revetment along
South Beach and the western edge of the Point. Based on measurements taken on July 14, 2011
by DCM staff, the closest dwelling to the erosion escarpment in the project area is 97.5 feet.
South Bald Head Wynd is 400 feet from the erosion escarpment in the project area and
Sandpiper Trail is 285 feet away. Petitioners are requesting sandbags that would vary between 6
and 12 feet in height with a base width of between 20 and 40 feet. The size would be determined
by the scarp elevation at the time of construction. DCM denied the permit modification request.
Ms. Goebel reviewed the statutory criteria which must be met in order to grant the variance. Ms.
Goebel stated Petitioners say that the project is meant to protect critical habitat, roads, homes and
1

infrastructure. The nearest dwelling is 97 feet away from the erosion scarp and the roads are 285
and 400 feet away. Petitioners say this is due to the threats from rapid erosion. The
Commission’s rules acknowledge and warn that ocean hazard AECs have a special vulnerability
to erosion and this is especially true at inlets. The CRC’s rules allow for sandbags in limited
ways at very specific times as a temporary measure. The rules only allow 6x20 structures, they
only allow it within 20 feet of the erosion scarp generally, and they are only allowed to protect
principal residences, septic tanks and roads and not accessory structures. They are also time
limited depending upon the structure. This request is to vary three of the four limitations. They
want them bigger. They want them sooner. They want them to protect sand dunes and not
structures. Staff argues that there is not an imminent threat to roads, houses and or
infrastructure. Staff can and will allow sandbags once they are within 20 feet of the erosion
scarp and see no unnecessary hardship. The dunes are also a stated concern of the Petitioners
which focus on these dunes only as potential habitat for turtles, other wildlife and birds.
However, it ignores the other functions of dunes which are protective features acknowledged in
the CRC’s rules, therefore Staff disagrees on the first factor. On the second factor, Petitioners
say the hardship is due to its location on the shipping channel and allege this is the cause of the
increased erosion. Staff notes that erosion and high rates of erosion are common on the ocean
and at inlets like the Point. The long-term rate is eight feet per year. Petitioners will attempt to
show some impressive erosion rates, but Ms. Goebel cautioned that the slides show the shoreline
between April of last year and April of this year and compares a 2010 shoreline that was shortly
after Petitioners placed sand on the beach. Ms. Goebel also cautioned that when they claim that
there is erosion at a very fast rate, the current erosion that has happened in the last year as shown
in the slides had been on a much flatter beach profile. If you look at some of the site-level slides,
you can see that the dune area in between the current erosion scarp and the structures is a much
taller beach profile. Staff says that this erosion hardship is not peculiar to the site. The third
factor is a yes or no statutory factor. When Staff approached it, they acknowledged that erosion
generally is not caused by people or petitioners, however, because of the existence of the groin
field, Staff cannot say with any certainty about what the role of the groin field might play. We
know groins can cause erosion from the terminal groin report that was reviewed in the last year.
We do not know if that is the cause here. Staff says that there might be a possibility that
Petitioner’s groin field is causing the erosion in this area. On the fourth factor, Petitioners focus
on the habitat value. Habitat is not the only function of sand dunes. The Petitioners also focus
on the protection of property, but Staff feels that they can do that in plenty of time once the
structures are imminently threatened and there is no need to do it now. Once the imminently
threatened structures are within 20 feet then sandbags can be put in. The roads, houses and
infrastructure are not imminently threatened by the definition of the rule. Staff feels they can
protect it in time. It is unfortunate about the lack of Corps funding for the Sand Management
Plan, but Staff feels that justice would be better served by a denial of the variance.
Charles Baldwin of Rountree, Losee & Baldwin, L.L.P, represented the Petitioners. Mr. Baldwin
reviewed the stipulated facts and exhibits which he contends supports the granting of this
variance request. Mr. Baldwin stated the proposed 350 foot sandbag revetment is necessary to
prevent the groin field from failing. The work is necessary and was advised by the Village’s
long-time coastal engineer. The stipulated facts in this matter are very important. A Sand
Management Plan is in effect and the Village is scheduled, under the Sand Management Plan, to
receive sand at the next placement. It is not just beach placement; it is maintenance dredging for
2

the shipping channel and therefore simply has to occur. Unfortunately it will not happen this
winter, but it will happen in the winter of 2012-2013. We are now only a year and a half post the
Village’s private sand placement and for the beach and protective dunes to have any chance of
surviving another year, the groin field has to be kept functioning and intact. Stipulated exhibit
13 is the recommendation of the coastal engineer. He has advised that severe erosion and
shoreline recession near the Point is expected to occur to historical levels. We are in a
disadvantaged position today, just one and a half years post-renourishment as compared to the
events we experienced in 2003 and 2009. Stipulated fact #14 states that the proposed sandbag
revetment would be a short-term, temporary measure pending the anticipated large-scale
beachfill placement by the Corps. This fact is contrary to DCM’s position that we are seeking
some sort of seawall or permanent structure. There are peculiar circumstances and topography at
issue here. Stipulated fact #24 states, as shown on stipulated exhibit #4 topographic exhibit of
Cape Fear Trail, the interior of Bald Head Island is low-lying and subject to flooding. The
additional stipulated fact circulated this morning (#2008) which states in 2003, the Corps of
Engineers required the Petitioner to restore the sand tube groin field as a condition to receiving
sand placement under the Sand Management Plan. The groin field is something the island is
required to have and it is not fair to say that the groin field is the fault of the Island. The groin
field functions as intended to retain sand and slow the rate of erosion and is overall beneficial.
The Village is trying to keep it functionally working as best as it can. There is an absolutely
unsupported allegation that we all know groin fields cause erosion. That is simply not true. In
fact, the CRC report states that of the groins studied, the areas were eroding prior to the groin
field construction and are generally accreting post-construction. There is not a single bit of
evidence in the record that a groin field causes erosion. Staff’s position relates to a statement
that it could not be determined whether natural resources are harmed by groins. That section
concerns fish and benthic and these were not studied or recorded with respect to the study site.
No conclusions can be drawn. The Village has done everything in its power to avoid the
situation we are in today with erosion. Mr. Baldwin does not know what the Village could have
possibly done in addition to try to avoid being here today. There is no engineering evidence in
the record contrary to the imminent harm and dire loss of protective dunes and groin field
depictions of Erik Olsen. Is this an unnecessary hardship the Petitioner should not have to
suffer? Absolutely. The photos show this. Even though these dunes are tall they are being
consumed at a huge pace. According to Mr. Olsen it is a pace that will increase. We cannot risk
the safety of homes, roads and property. The answer is yes that the conditions are peculiar to the
Petitioner’s property. We are located adjacent to the shipping channel which provides a Sand
Management Plan. The groins are required by the Corps of Engineers and the low-lying
topography of the island is such that if the groin field fails and the dunes are breached then the
flooding will go inland and harm roads and property. There is already a property 97 feet from
the erosion. We are asking for a short-term, stop-gap measure to address the situation. This is
not the fault of the Village. For the fourth criteria, this variance will preserve and protect the
groins; it will protect the dunes and prevent the groin field from failing. It will protect public
trust beaches, protect life and property and it is a temporary measure in the public interest and
public safety and welfare and substantial justice will be done. Because these things are true, the
converse is also true. A denial of the permit will not be in the public interest and will not be
consistent with the spirit, purpose and intent of the rules. We are not setting a precedent. These
are unique and emergency circumstances.
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Renee Cahoon asked Mr. Baldwin if it is the Village’s intention to take the sandbags out before
the beachfill occurs. Mr. Baldwin stated that it is more important that the bags be put in timely
and the Village would be willing to have permit modifications or requirements to facilitate this.
Veronica Carter asked if this is to be done until the Village receives the Corps’ sand and you
haven’t received sand from the Corps in two years, does the Village have a backup plan if it
doesn’t receive sand from the Corps for another year or two? Mr. Baldwin stated that the only
other tool that the Village has at its disposal is a very, very small sand placement. There is very
little we can do which is why it is so critical that this groin not be allowed to fail and set off a
chain reaction.
Jerry Old made a motion that strict application of the applicable development rules,
standards, or orders issued by the Commission cause the petitioner unnecessary hardship.
Renee Cahoon seconded the motion. The motion passed with seven votes in favor (Old,
Simmons, Wynns, Bissette, Cahoon, Joyce, Mitchell) and two opposed (Carter, Webster).
Jerry Old made a motion that hardships result from conditions peculiar to the petitioner’s
property. Renee Cahoon seconded the motion. The motion passed with seven votes in
favor (Old, Simmons, Wynns, Bissette, Cahoon, Joyce, Mitchell) and two opposed (Carter,
Webster).
Jerry old made a motion that hardships do not result from actions taken by the petitioner.
Renee Cahoon seconded the motion. The motion passed with eight votes in favor (Old,
Simmons, Wynns, Bissette, Cahoon, Carter, Joyce, Mitchell) and one opposed (Webster).
Jerry Old made a motion that the variance request will be consistent with the spirit,
purpose and intent of the rules, standards or orders issued by the Commission; secure the
public safety and welfare; and preserve substantial justice. Renee Cahoon seconded the
motion. The motion passed with eight votes in favor (Old, Simmons, Wynns, Bissette,
Cahoon, Carter, Joyce, Mitchell) and one opposed (Webster).
Renee Cahoon made a motion to amend the previous motion to include the condition that
the sandbags be removed prior to any large-scale nourishment project. Jerry Old accepted
the amendment. Jamin Simmons seconded the motion. The motion passed with eight votes
in favor (Old, Simmons, Wynns, Bissette, Cahoon, Carter, Joyce, Mitchell) and one
opposed (Webster).
This variance request was granted with the condition that the sandbags be removed prior to any
large-scale nourishment project.
With no further business, the CRC adjourned.
Respectfully submitted,

James H. Gregson, Executive Secretary

Angela Willis, Recording Secretary
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Although the assessment did not provide conclusive evidence that the unique specific
conditions of the General Permit are not necessary, there are two that could possibly be
modified. Theses two conditions involve the allowable material for sill construction and
use of gaps as opposed to dropdowns for the openings. In the case of mound material
used for construction, oyster shell could be considered as an additional appropriate
material since oysters were colonizing the rock structures and a few sills were
successfully constructed utilizing oyster shell. With regard to drop downs, many were
blocked by fallen rock or colonizing oysters, obstructing fish and water passage. The
use of gaps may be more appropriate.
To further facilitate the discussion, I have included the findings from the Marsh Sills
Assessment as well as the General Permit 7H .2700. It is hoped that this discussion,
and the anticipated completion of the additional stabilization studies will further the
Commission’s analysis of estuarine shoreline stabilization policy as well as any decision
regarding future rulemaking.
Attachments
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n the
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mission. These ideas ranged fro
om a
return to a community
y based ma
anagement approach, tax credits and agreem
ment to rem
move the
structure, to
t linking th
he use of sa
andbags an
nd condemn
nation of the
e structure,, as well ass
financial asssistance to
o communitties and ho
omeowners.
As the sub
bcommittee prepares to
o consider the future manageme
m
nt of sandb
bags, Staff has also
reviewed th
he existing rules and have
h
severa
al suggestio
ons for mod
dification. You’ll
Y
recall that
changes were
w
made in
i 2009 to the
t manage
ement of sa
andbags in Inlet Hazarrd Areas,
addressing
g the time period,
p
num
mber of time
es sandbagss could be used on a property
p
ass well as
a broadeniing of the activities asssociated with “activelyy pursuing” beach fill or
o inlet reloccation
400 Commerce Avenue, Morehead
M
Cityy, North Caroolina 28557
Phone: 252-808-2808 \ FAX:
F
252-2477-3330 \ Internnet: www.ncccoastalmanaggement.net
An Equal Opportunity \ Affirmative
A
Action Employer – 50% Recycled \ 10% Post
P Consumer Paaper

projects. Staff is suggesting using the same rationale for extending the time period for inlet
relocation projects, to beach fill projects on the oceanfront. The state has had a great deal
more experience with the timeframes involved in securing a beach fill project. In addition to the
permitting aspects of these projects, there is a degree of effort involved on the part of the
beach communities in securing the funding and easements, as evidenced by the recent Nags
Head project, that needs to be recognized. Staff believes that extending the eight-year
timeframe to the oceanfront in communities actively pursuing a beach nourishment project is a
reasonable approach to addressing this issue. The two and five year timeframes were
originally tied to the small and large structure setback provisions of the old oceanfront setback
rules and do not necessarily relate to the time needed in securing a beach nourishment
project. These timeframes were an assessment of how long it might take to relocate what were
defined as large and small structures.
Also given the level of interest and commitment on the part of local governments in maintaining
beach fill projects, Staff is suggesting removing the one time per property restriction from
oceanfront under that same conditions used in the Inlet Hazard Areas. That is, the structure
being protected is once again imminently threatened and is located in a community actively
seeking beach nourishment. For structures located outside of areas seeking nourishment
projects, the two and five-year timeframes would remain.
Staff believes that these modifications reflect the current realities of shoreline management in
NC and will also provide uniformity in administration of the sandbag rules. It should be noted
that these proposed changes would be dependent upon maintaining the provision for the
removal of sandbags once they are no longer needed (i.e., the structure is not imminently
threatened). As the Subcommittee considers future temporary erosion control policy and the
management of sandbags, there needs to be an awareness that since 1985, sandbags have
been intended to provide temporary protection to imminently threatened structures and were
not envisioned as a permanent protective measure for chronic oceanfront erosion. Since the
passing of the May 2008 sandbag deadline, the Commission has also consistently directed
DCM to enforce the provisions of the sandbag rules. The Subcommittee should also be aware
that a large number of sandbag structures (50), including many that were originally prioritized
for removal, are in the area of the Nags Head nourishment project. A condition was placed on
the project permit that the beach fill will make the sandbags unnecessary and per the
Commission’s rules, will need to be removed. The Division is currently working with the Town
and property owners on this matter.
In order to facilitate the discussion, I have attached the Sandbag Stakeholder report and the
Temporary Erosion Control Structure rules - 15A 7H .0308(a)(2). In addition to the
amendments proposed by staff, I have included a list of possible actions that were raised
during the stakeholder meetings ranging from the status quo, to elimination of use of
sandbags. I look forward to our meeting in Beaufort and this important policy discussion.
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SANDBAG POLICY OPTIONS
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Enforce current rules with no changes.
Modify rules based on staff recommendations
Eliminate all timeframes associated with use of sandbags allowing maintenance of structures.
Eliminate all timeframes associated with use of sandbags not allowing maintenance.
Allow communities to manage sandbags.
Provide a tax credit in exchange for conservation easement and agreement to remove the structure.
Require a bond to ensure removal of sandbags.
Allow sandbags to remain when there is a pending beach fill or inlet relocation project.
Only allow sandbags prior to removing or relocating a structure.
Allow sandbags to remain and be covered during nourishment projects.
Allow sandbags to remain provided the property maintains a certificate of occupancy.
Limit the size and number of sandbags to prevent the creation of “seawalls”.
Require daily financial penalties for expired sandbag permits.
Financial responsibility for sandbags should be incorporated into the deed.
Reconsider dimensional requirements after installation (timeframe to address exceedance of
permitted dimensions)
Require property owners to keep sandbags covered.
Allow contractors to experiment with sandbag dimensions, placement and anchoring.
Disallow the use of sandbags as a method of temporary erosion control.
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(CRC-11-09)
COASTAL RESOURCES COMMISSION
SANDBAG STAKEHOLDER MEETINGS
SUMMARY REPORT
APRIL 2011
Background
Beginning in 2007, the Coastal Resources Commission and the Division of Coastal
Management began to prepare for the approaching May 2008 deadline for when a large
number of temporary erosion control structures (sandbags) that had been subject to numerous
extensions would be required to be removed. While the Division moved forward with
enforcement of the Commission rules on the use of temporary erosion control structures,
Session Law 2009-479 established a moratorium on enforcement actions related to the time
limits placed on sandbag structures until September of 2010. With the expiration of the
moratorium, the Commission once again directed the Division at the Commission’s July 2010
meeting to enforce the provisions of the sandbag rules.
Division staff was also requested to engage stakeholders in an effort to discuss how sandbag
structures were being managed, nuances of the temporary erosion control structure rules and
to facilitate possible changes in the implementation of the Commission’s sandbag policy. A
total of four meetings were held (September 15, 2010; October 4, 2010; January 17, 2011 and
February 23, 2011) which included representatives of the Commission, Advisory Council, local
government, property owner representatives, and DCM staff.
Over the course of these meetings, the evolution of the temporary erosion control structure
rules was discussed as well as a focus on some of the specific issues related to the
management of sandbag structures used as a temporary erosion control measure. These
issues included the requirement for removal of sandbags prior to nourishment projects, the
covered and vegetated requirements and the possible use of other criteria in the permitting
and removal of sandbags such as beach elevation and shoreline recession.
Refinement of the issues led to discussions of FEMA and how insurance payouts related to the
National Flood Insurance Program (NFIP) as well as building standards (piling depths) may be
contributing to the problem. There was general agreement that while the focus has been on
the sandbag structures protecting houses, it is the houses on the public beach that continues
to be the core issue. Since the NFIP does not pay the insurance claim until there is a loss,
there is no incentive for the property owner to remove the structure prior to that event. Adding
to the problem is the fact many of the structures are held by out of state owners or are owned
by LLCs. In most cases it is the local government’s responsibility to pursue removal of
structures once they are condemned and there is considerable difficulty in locating owners, or
the structures are simply abandoned. There has been little financial help for local
governments as the state is under no obligation to assist the local government with removal of
the structures from the public beach.
The Town of Nags Head was cited in many examples of the issues facing local government.
Mayor Oakes provide additional details on how condemnations were being handled in Nags
4

Head and how the Town would exchange civil penalty collection for the ability to take the
house down, which is often less expensive then court costs associated with forcing a property
owner to remove the structure.
Various methods of dealing with structures that are condemned frequently were considered
such as piling depths, the use of sister pilings, permit conditions for removal and a repetitive
loss trigger. The Town of Nags Head has adopted a new ordinance for condemned structures
in which they are declared a nuisance once they encroach on the public trust beach. In this
way, re-establishment of septic and utilities does not necessarily lift the designation and the
need to remove the structure remains. However, the ordinance has not been fully tested in the
courts.
Possible Solutions
Over the course of the stakeholder meetings, several suggestions were made as to how
sandbags could be better managed and the issue of chronic erosion addressed. In addition to
the more technical and specific aspects of sandbags structures (configuration and
installation/removal criteria), there was discussion of local government management of
sandbags. While local governments previously had authority to permit sandbags prior to 1996
under the local permitting program, the idea discussed involved allowing communities to be
responsible for management of sandbags as a part of a locally implemented shoreline
management plan. Specifically, sandbags would only be allowed if the community was
pursuing a beach nourishment project and the authority would be under an “umbrella” permit to
the local government similar to what done for beach bulldozing. The blanket authority would
be extended to the local government once the shoreline management plan was approved by
the CRC. The overall approach would be similar to the static line exception provisions
connected with a long-term beach fill project. There would be no time limits associated with
sandbag structures as they would be tied to an approved shoreline management plan. Once a
beach fill project is approved, the sandbag structures would no longer be necessary and could
be removed. Much of the discussion of this option centered on whether or not the same pitfalls
that currently exist for the state regarding the removal of structures could be avoided by local
governments.
Another suggestion utilizes an innovative strategy involving a conservation tax credit in
exchange for advance agreement on the removal of a structure. The focus of this strategy is
to plan ahead for the eventual removal of a structure once it is threatened by erosion, giving
property owners an incentive to get out of harm’s way. In exchange for a tax credit toward the
value of the property, the property owner would obtain insurance or a bond to assure the state
that structure would be removed once it was threatened. Discussion of this option centered on
how much of the value of the property would be allowed as a credit and the limitations of
individuals capable of taking advantage of such a tax credit. Questions were also raised with
regard implementing bond requirements and that the use of escrow accounts may be easier
from an administrative standpoint.
There were also suggestions for dealing with existing sandbag structures. Under one
scenario, sandbag structures would be allowed in limited circumstances where time is needed
to remove a threatened structure or a where a permitted beach fill or inlet relocation project will
5

protect a threatened structure. Provisions were also suggested for limiting the size and
number of bags to prevent the creation of “seawalls”, including authorization for removal of
sandbags and restoration of the oceanfront lot, as well as daily financial penalties for leaving
sandbags beyond their permitted time.
Other suggestions for management of existing sandbags structures included tying the
continued use of sandbags to the viability of the structure being protected such as maintaining
an occupancy permit; financial responsibility for sandbag structures incorporated into the deed;
reconsideration of the dimensional requirements after installation (timeframe to address
exceedance of permitted dimensions); requiring that property owners keep sandbags covered
with sand; and allow sandbag installation contractors the ability to experiment with a variety of
sandbag dimensions, methods of placement, and anchoring to secure alignments within
permitted dimensions.
Finally, there was discussion of financial assistance that may be available to assist property
owners and local governments with removal of structures. Initiatives such as the Upton-Jones
Amendment to the Federal Flood Insurance Program were seen as an effective measure to
remove structures from the beach before they are destroyed. The Texas Open Beaches Act
was also mentioned as a successful program where there is a cash payment to the property
owner for removal of structures from the beach. There were also questions raised about the
possibility of using the Hazard Mitigation Program to assisting local government with the
removal of structures. A presentation on the program at the February 2011 CRC provided
additional information.
There are three possible programs that could address structures on the public beach
associated with the Hazard Mitigation Program. These are the Flood Mitigation Assistance
Program, the Repetitive Loss Program and the Severe Repetitive Loss Programs which are
aimed specifically at reducing claims on the NFIP. The only eligible properties for these three
programs are flood insured properties that have had two or more losses in previous rolling ten
year periods. The Repetitive Flood Loss Program is an attempt to identify the worst of the
worst repeat offenders in the NFIP. The other use of this program depends on identifying a
local government that does not have the capacity to manage one of these projects on their
own and have eligible properties within their jurisdiction. The Severe Repetitive Loss Program
is aimed specifically at repetitive loss NFIP structures. These are properties that have had four
or more claims in the previous ten year period or where the amount of the claim is approaching
the value of the property. Traditionally the State of North Carolina has picked up the entire
non-federal match in these projects. In an acquisition project, the local government has to
agree to take title to the underlying property. The structure is removed and then the local
government records a deed restriction holding the property as public open space in perpetuity.
All these programs are voluntary on the part of the local government and the individual
participants. During the presentation, the representative of the program indicated a willingness
to work with local governments interested in submitting an application to FEMA for the removal
of condemned structures.
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Conclusions
While many of the issues were more thoroughly considered during the stakeholder meetings,
no specific recommendations were being directed to the Commission. Possible solutions for
the management of sandbags and the implementation of the temporary erosion control
measure policy focused on funding, tax credits cash payments, private entities interested in
salvaging condemned structures and possible help from the FEMA Hazard Mitigation Program.
There was general agreement that the issue ultimately falls to the local government as has
been seen in the Town of Nags Head. Interest was expressed by some in drafting rule
language that would address the community management idea however; there was concern of
a potential conflict with taking steps to change the rule while there were ongoing enforcement
actions to remove sandbags. Since many of the properties subject to ongoing enforcement
were unlikely to benefit from a potential rule change (due to their being on the beach), this may
not be that much of a problem. The recommendation from the final stakeholder meeting was
to summarize the discussion as well as the potential actions for further research and
discussion by the CRC.
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SUBCHAPTER 7H - STATE GUIDELINES FOR AREAS OF ENVIRONMENTAL CONCERN
15A NCAC 07H .0308 SPECIFIC USE STANDARDS FOR OCEAN HAZARD AREAS
(a) Ocean Shoreline Erosion Control Activities:
(1)
Use Standards Applicable to all Erosion Control Activities:
(A)
All oceanfront erosion response activities shall be consistent with the general policy
statements in 15A NCAC 07M .0200.
(B)
Permanent erosion control structures may cause significant adverse impacts on the value and
enjoyment of adjacent properties or public access to and use of the ocean beach, and,
therefore, are prohibited. Such structures include bulkheads, seawalls, revetments, jetties,
groins and breakwaters.
(C)
Rules concerning the use of oceanfront erosion response measures apply to all oceanfront
properties without regard to the size of the structure on the property or the date of its
construction.
(D)
All permitted oceanfront erosion response projects, other than beach bulldozing and
temporary placement of sandbag structures, shall demonstrate sound engineering for their
planned purpose.
(E)
Shoreline erosion response projects shall not be constructed in beach or estuarine areas that
sustain substantial habitat for fish and wildlife species, as identified by natural resource
agencies during project review, unless mitigation measures are incorporated into project
design, as set forth in Rule .0306(i) of this Section.
(F)
Project construction shall be timed to minimize adverse effects on biological activity.
(G)
Prior to completing any erosion response project, all exposed remnants of or debris from
failed erosion control structures must be removed by the permittee.
(H)
Erosion control structures that would otherwise be prohibited by these standards may be
permitted on finding that:
(i)
the erosion control structure is necessary to protect a bridge which provides the only
existing road access on a barrier island, that is vital to public safety, and is
imminently threatened by erosion as defined in provision (a)(2)(B) of this
subchapter;
(ii)
the erosion response measures of relocation, beach nourishment or temporary
stabilization are not adequate to protect public health and safety; and
(iii)
the proposed erosion control structure will have no adverse impacts on adjacent
properties in private ownership or on public use of the beach.
(I)
Structures that would otherwise be prohibited by these standards may also be permitted on
finding that:
(i)
the structure is necessary to protect a state or federally registered historic site that is
imminently threatened by shoreline erosion as defined in provision (a)(2)(B) of this
subchapter; and
(ii)
the erosion response measures of relocation, beach nourishment or temporary
stabilization are not adequate and practicable to protect the site; and
(iii)
the structure is limited in extent and scope to that necessary to protect the site; and
(iv)
any permit for a structure under this Part (I) may be issued only to a sponsoring
public agency for projects where the public benefits outweigh the short or long range
adverse impacts. Additionally, the permit shall include conditions providing for
mitigation or minimization by that agency of any unavoidable adverse impacts on
adjoining properties and on public access to and use of the beach.
(J)
Structures that would otherwise be prohibited by these standards may also be permitted on
finding that:
(i)
the structure is necessary to maintain an existing commercial navigation channel of
regional significance within federally authorized limits; and
(ii)
dredging alone is not practicable to maintain safe access to the affected channel; and
(iii)
the structure is limited in extent and scope to that necessary to maintain the channel;
and
(iv)
the structure shall not adversely impact fisheries or other public trust resources; and
(v)
any permit for a structure under this Part (J) may be issued only to a sponsoring
public agency for projects where the public benefits outweigh the short or long range
adverse impacts. Additionally, the permit shall include conditions providing for
mitigation or minimization by that agency of any unavoidable adverse impacts on
adjoining properties and on public access to and use of the beach.
(K)
The Commission may renew a permit for an erosion control structure issued pursuant to a
variance granted by the Commission prior to 1 July 1995. The Commission may authorize
the replacement of a permanent erosion control structure that was permitted by the
1

(2)

Commission pursuant to a variance granted by the Commission prior to 1 July 1995 if the
Commission finds that:
(i)
the structure will not be enlarged beyond the dimensions set out in the permit;
(ii)
there is no practical alternative to replacing the structure that will provide the
same or similar benefits; and
(iii)
the replacement structure will comply with all applicable laws and with all rules,
other than the rule or rules with respect to which the Commission granted the
variance, that are in effect at the time the structure is replaced.
(L)
Proposed erosion response measures using innovative technology or design shall be
considered as experimental and shall be evaluated on a case-by-case basis to determine
consistency with 15A NCAC 7M .0200 and general and specific use standards within this
Section.
Temporary Erosion Control Structures:
(A)
Permittable temporary erosion control structures shall be limited to sandbags placed landward
of mean high water and parallel to the shore.
(B)
Temporary erosion control structures as defined in Part (2)(A) of this Subparagraph shall be
used to protect only imminently threatened roads and associated right of ways, and buildings
and their associated septic systems. A structure shall be considered imminently threatened if
its foundation, septic system, or right-of-way in the case of roads, is less than 20 feet away
from the erosion scarp. Buildings and roads located more than 20 feet from the erosion scarp
or in areas where there is no obvious erosion scarp may also be found to be imminently
threatened when site conditions, such as a flat beach profile or accelerated erosion, increase
the risk of imminent damage to the structure.
(C)
Temporary erosion control structures shall be used to protect only the principal structure and
its associated septic system, but not appurtenances such as pools, gazebos, decks or any
amenity that is allowed as an exception to the erosion setback requirement.
(D)
Temporary erosion control structures may be placed seaward of a septic system when there is
no alternative to relocate it on the same or adjoining lot so that it is landward of or in line with
the structure being protected.
(E)
Temporary erosion control structures shall not extend more than 20 feet past the sides of the
structure to be protected. The landward side of such temporary erosion control structures
shall not be located more than 20 feet seaward of the structure to be protected or the
right-of-way in the case of roads. If a building or road is found to be imminently threatened
and at an increased risk of imminent damage due to site conditions such as a flat beach profile
or accelerated erosion, temporary erosion control structures may be located more than 20 feet
seaward of the structure being protected. In cases of increased risk of imminent damage, the
location of the temporary erosion control structures shall be determined by the Director of the
Division of Coastal Management or their designee.
(F)
Temporary erosion control structures may remain in place for up to two years after the date of
approval if they are protecting a building with a total floor area of 5000 sq. ft. or less and its
associated septic system, or, for up to five years for a building with a total floor area of more
than 5000 sq. ft. and its associated septic system. Temporary erosion control structures may
remain in place for up to five years if they are protecting a bridge or a road. The property
owner shall be responsible for removal of the temporary structure within 30 days of the end of
the allowable time period.
(G)
Temporary sandbag erosion control structures may remain in place for up to five years from
the date of approval if they are located in a community that is actively pursuing a beach
nourishment project, and for up to eight years from the date of approval if they are located in
an Inlet Hazard Area adjacent to an inlet for which a community is actively pursuing an inlet
relocation project. For purposes of this Rule, a community is considered to be actively
pursuing a beach nourishment or inlet relocation project if it has:
(i)
an active CAMA permit, where necessary, approving such project; or
(ii)
been identified by a U.S. Army Corps of Engineers' Beach Nourishment
Reconnaissance Study, General Reevaluation Report, Coastal Storm Damage
Reduction Study or an ongoing feasibility study by the U.S. Army Corps of
Engineers and a commitment of local or federal money, when necessary; or
(iii)
received a favorable economic evaluation report on a federal project or,
(iv)
is in the planning stages of a project that has been designed by the U.S. Army Corps
of Engineers or persons meeting applicable State occupational licensing
requirements and has been initiated by a local government or community with a
commitment of local or state funds to construct the project and the identification of
the financial resources or funding bases necessary to fund the beach nourishment or
inlet relocation project.
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(H)

(I)
(J)
(K)

(L)
(M)

(N)

History Note:

If beach nourishment or inlet relocation is rejected by the sponsoring agency or community,
or ceases to be actively planned for a section of shoreline, the time extension is void for that
section of beach or community and existing sandbags are subject to all applicable time limits
set forth in Part (F) of this Subparagraph.
Once the temporary erosion control structure is determined to be unnecessary due to
relocation or removal of the threatened structure, a storm protection project constructed by the
U.S. Army Corps of Engineers, a large-scale beach nourishment project or an inlet relocation
project, it shall be removed by the property owner within 30 days of official notification from
the Division of Coastal Management regardless of the time limit placed on the temporary
erosion control structure.
Removal of temporary erosion control structures shall not be required if they are covered by
dunes with stable and natural vegetation.
The property owner shall be responsible for the removal of remnants of all portions of any
damaged temporary erosion control structure.
Sandbags used to construct temporary erosion control structures shall be tan in color and three
to five feet wide and seven to 15 feet long when measured flat. Base width of the structure
shall not exceed 20 feet, and the height shall not exceed six feet.
Soldier pilings and other types of devices to anchor sandbags shall not be allowed.
An imminently threatened structure may be protected only once, regardless of ownership
unless the threatened structure is located in an Inlet Hazard Area and in a community that is
actively pursuing an inlet relocation project in accordance with (G) of this Subparagraph.
Existing temporary erosion control structures located in Inlet Hazard Areas may be eligible
for an additional eight year permit extension provided that the structure being protected is still
imminently threatened, the temporary erosion control structure is in compliance with
requirements of this Subchapter and the community in which it is located is actively pursuing
an inlet relocation project in accordance with Part (G) of this Subparagraph. In the case of a
building, a temporary erosion control structure may be extended, or new segments
constructed, if additional areas of the building become imminently threatened. Where
temporary structures are installed or extended incrementally, the time period for removal
under Part (F) or (G) of this Subparagraph shall begin at the time the initial erosion control
structure is installed. For the purpose of this Rule:
(i)
a building and septic system shall be considered as separate structures.
(ii)
a road or highway shall be allowed to be incrementally protected as sections become
imminently threatened. The time period for removal of each section of sandbags
shall begin at the time that section is installed in accordance with Part (F) or (G) of
this Subparagraph.
Existing sandbag structures may be repaired or replaced within their originally permitted
dimensions during the time period allowed under Part (F) or (G) of this Subparagraph.

Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a.,b.,d.; 113A-124;
Eff. June 1, 1979;
Filed as a Temporary Amendment Eff. June 20, 1989, for a period of 180 days to expire on December
17, 1989;
Amended Eff. August 3, 1992; December 1, 1991; March 1, 1990; December 1, 1989;
RRC Objection Eff. November 19, 1992 due to ambiguity;
RRC Objection Eff. January 21, 1993 due to ambiguity;
Amended Eff. March 1, 1993; December 28, 1992;
RRC Objection Eff. March 16, 1995 due to ambiguity;
Amended Eff. April 1, 1999; February 1, 1996; May 4, 1995;
Temporary Amendment Eff. July 3, 2000; May 22, 2000;
Amended Eff. July 1, 2009; April 1, 2008; February 1, 2006; August 1, 2002.
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MEMORANDUM
TO:
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DATE:
RE:

Coastal Resources Commission
Ward Zimmerman, Assistant Attorney General
August 8, 2011 (for the August 2011 CRC Meeting)
Variance Request # 11-03 by Sugar Creek II, LLC

Petitioner proposes to build a 16-foot by 24-foot pergola over tables on a grassy area
adjacent to its restaurant. The Town of Nags Head Local Permit Officer denied Petitioner’s
application based on the proposed development’s inconsistency with the Coastal Resource
Commission’s (CRC) 30-foot estuarine buffer rule set forth in Rule 15A NCAC 7H.0209(d)(10).
Petitioner seeks a variance from this rule.
The following additional information is attached to this memorandum:
Attachment A: Relevant Rule
Attachment B: Stipulated Facts
Attachment C: Petitioner’s Position and Staff’s Response to Criteria
Attachment D: Petitioner’s Variance Request and Other Exhibits
cc:

E. Crouse Gray, Jr., Esq., Attorney for Petitioner
Kelly Wyatt, LPO, Town of Nags Head
DCM Staff
Mary Lucasse, Special Deputy Attorney General and CRC Counsel

Post Office Box 629 | Raleigh, North Carolina 27602-0629
Telephone 919.716.6600 | Facsimile 919.716.6767

ATTACHMENT A
(Relevant Rule)
Rule 15A NCAC 7H.0209(d). Coastal Shorelines. Use Standards.
***
(10)

Within the Coastal Shorelines category (estuarine and public trust shoreline AECs), new
development shall be located a distance of 30 feet landward of the normal water level or
normal high water level, with the exception of the following:
(A)
(B)
(C)
(D)

(E)
(F)
(G)

(H)

(I)

(J)

Water-dependent uses as described in Rule 07H .0208(a)(1) of this Section;
Pile-supported signs (in accordance with local regulations);
Post- or pile-supported fences;
Elevated, slatted, wooden boardwalks exclusively for pedestrian use and six feet
in width or less. The boardwalk may be greater than six feet in width if it is to
serve a public use or need;
Crab Shedders, if uncovered with elevated trays and no associated impervious
surfaces except those necessary to protect the pump;
Decks/Observation Decks limited to slatted, wooden, elevated and unroofed decks
that shall not singularly or collectively exceed 200 square feet;
Grading, excavation and landscaping with no wetland fill except when required
by a permitted shoreline stabilization project. Projects shall not increase
stormwater runoff to adjacent estuarine and public trust waters;
Development over existing impervious surfaces, provided that the existing
impervious surface is not increased and the applicant designs the project to
comply with the intent of the rules to the maximum extent feasible;
Where application of the buffer requirement would preclude placement of a
residential structure with a footprint of 1,200 square feet or less on lots, parcels
and tracts platted prior to June 1, 1999, development may be permitted within the
buffer as required in Subparagraph (d)(10) of this Rule, providing the following
criteria are met:
(i)
Development shall minimize the impacts to the buffer and reduce runoff
by limiting land disturbance to only so much as is necessary to construct
and provide access to the residence and to allow installation or connection
of utilities such as water and sewer; and
(ii)
The residential structure development shall be located a distance landward
of the normal high water or normal water level equal to 20 percent of the
greatest depth of the lot. Existing structures that encroach into the
applicable buffer area may be replaced or repaired consistent with the
criteria set out in Rules .0201 and .0211 in Subchapter 07J of this Chapter;
and
Where application of the buffer requirement set out in 15A NCAC 07H
.0209(d)(10) would preclude placement of a residential structure on an
undeveloped lot platted prior to June 1, 1999 that are 5,000 square feet or less that
does not require an on-site septic system, or on an undeveloped lot that is 7,500
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square feet or less that requires an on-site septic system, development may be
permitted within the buffer if all the following criteria are met:
(i)
The lot on which the proposed residential structure is to be located, is
located between:
(I)
Two existing waterfront residential structures, both of which are
within 100 feet of the center of the lot and at least one of which
encroaches into the buffer; or
(II)
An existing waterfront residential structure that encroaches into the
buffer and a road, canal, or other open body of water, both of
which are within 100 feet of the center of the lot;
(ii)
Development of the lot shall minimize the impacts to the buffer and
reduce runoff by limiting land disturbance to only so much as is necessary
to construct and provide access to the residence and to allow installation or
connection of utilities;
(iii) Placement of the residential structure and pervious decking may be
aligned no further into the buffer than the existing residential structures
and existing pervious decking on adjoining lots;
(iv)
The first one and one-half inches of rainfall from all impervious surfaces
on the lot shall be collected and contained on-site in accordance with the
design standards for stormwater management for coastal counties as
specified in 15A NCAC 02H .1005. The stormwater management system
shall be designed by an individual who meets applicable State
occupational licensing requirements for the type of system proposed and
approved during the permit application process. If the residential structure
encroaches into the buffer, then no other impervious surfaces will be
allowed within the buffer; and
(v)
The lots must not be adjacent to waters designated as approved or
conditionally approved shellfish waters by the Shellfish Sanitation Section
of the Division of Environmental Health of the Department of
Environment and Natural Resources.
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ATTACHMENT B
(Stipulated Facts)
1.

Petitioner is Sugar Creek II, LLC (Petitioner).

2.

Petitioner owns a restaurant with take-out service and land located at 7340 South Virginia
Dare Trail in the Town of Nags Head, Dare County, North Carolina.

3.

Petitioner has owned this property since 2005. See Attachment D.

4.

This property is located adjacent to the estuarine waters of the Roanoke Sound. Seventyfive feet landward of the normal water level is designated as an Estuarine Shoreline Area
of Environmental Concern (AEC).

5.

Any development in this AEC requires a CAMA development permit pursuant to N.C.
Gen. Stat. § 113A-118.

6.

There is a retaining wall/bulkhead along the property’s shoreline of the Roanoke Sound.
See Attachment D. There is a five-foot wide wooden dock that runs parallel to the
retaining wall/bulkhead.

7.

There is a grassy area with tables for the restaurant patrons’ use between the north side of
the restaurant and the water.

8.

Petitioner’s restaurant is located, on average, approximately thirty-five feet from the
retaining wall/bulkhead.

9.

On 4 March 2011, Petitioner applied for a Coastal Area Management Act (CAMA) minor
permit from the Dare County Minor Permit Program to construct:

10.

(a)

A 13-foot by 24-foot roof addition over existing wood-slated decking outside the
thirty-foot estuarine buffer.

(b)

A 16-foot by 24-foot pergola over a portion of the grassy area within the thirtyfoot buffer. The pergola would be porous and is designed to provide shade to the
outdoor dining area. The proposed structure would consist of 2-foot by 10-foot
rafters, spaced at 1-foot increments that would be supported by the existing
building on one end and post and girders at its distal end. The structure would be
approximately 10 feet tall, would not consist of any roof sheathing, and would be
open on three sides with the fourth side being the existing two-story take-out
restaurant building. See Attachment D.

In accordance with the CAMA minor permit application process, written notification of
the proposed development was provided to the adjacent property owners. See Attachment
D.
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11.

On 21 March 2011, Town of Nags Head Local Permit Officer (LPO) Kelly Wyatt
approved Petitioner’s application for construction of the proposed roof addition outside
the thirty-foot estuarine buffer (Stipulated Fact 9(a), above) and denied Petitioner’s
application for construction of the proposed pergola (Stipulated Fact 9(b), above),
because of its inconsistency with Rule 15A NCAC 07H.0209(d)(10) by being located
within 30 feet of the normal water level and without being one of the specific exceptions.
See Attachment D.

12.

On 25 April 2011, Petitioner submitted this variance petition to the Division of Coastal
Management (DCM). See Attachment D.
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ATTACHMENT C
(Petitioner’s Position and Staff’s Response to Criteria)
I.

Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must identify the hardships.

Petitioners’ Position: Yes.
“This picnic area is popular with guests for outdoor soundside dining. However, at the
time frame this area is being used the most, it is also the hottest, being the summertime. At least
partial shading by the pergola is proposed in order to give some shade in this area. Applicant has
previously utilized awnings and umbrellas. However, due to the high winds that this area
frequently receives, the awnings and umbrellas were not capable of withstanding those winds
and created more concerns or problems than benefits. Furthermore, awnings and umbrellas
created potential issues preventing free passage of storm water to the grass below. Not only is
there a constant cost to replace awnings and umbrellas and the mechanical systems to raise and
lower awnings and umbrellas, there is a substantial great risk of injury to parties when umbrellas
and awnings are moved by high winds. A stable pergola will alleviate those hardships.”
Staff’s Position: Yes.
Staff agrees that strict adherence to applicable development rules would cause the
petitioner unnecessary hardship. Rule 15A NCAC 07H .0209 is designed to protect the public
trust rights and the biological and physical functions of the estuarine system. This is
accomplished by limiting the acceptable uses to those types of development activities that will
not be detrimental to the system. Subsection (d)(10) of this Rule sets forth a list of exceptions;
and pergolas are not listed among these exceptions. However, a pergola is a porous structure that
allows rainfall to pass through to the ground. As such, this development would minimally alter
the pattern of rainfall runoff on Petitioner’s property. While strict application of the rules limits
development to those specifically enumerated exceptions set forth in Rule 15A NCAC
07H.0209(d)(10), denying this structure that has the benefit of simultaneously providing shade
(similar to umbrellas on tables), allowing rainfall to pass through to the ground, and withstanding
high winds would produce unnecessary hardship.
II.

Do such hardships result from conditions peculiar to the petitioner’s property, such
as location, size, or topography of the property? Explain.

Petitioners’ Position: Yes.
“This area is the most suitable and accessible for soundside dining. Given the fact that
this area is the Outer Banks of North Carolina, many people wish to spend as much time
outdoors as possible, including eating outside. This property is one of the few that has the
capability of allowing outside dining on natural grass. The grassy area faces North. The 2x12’s
of the pergola would be in a North/South direction. That means as the sun rises in the East or
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sets in the West, the sun is hitting the 12 inch face of the 2x12’s to provide shading for almost
the entire day, except when the sun is directly over the top of the pergola. However, the actual
land coverage is only 2 inches by 192 inches (16 feet) by 24 strips for approximately 64 square
feet of actual coverage in a total area of 768 square feet or in other words, only 8.33% land
coverage in the pergola area.”
Staff’s Position: No.
Although Staff does not agree with Petitioner that hardship results from conditions
peculiar to the property, Staff does agree with Petitioner that the most suitable and accessible site
for sound-side dining is the location proposed.
III.

Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioners’ Position: No.
“Applicant has attempted to use awnings and umbrellas to provide shade in the picnic
area in the past. Applicant is trying to create a cooler outdoor area for guests. Allowing the
variance will provide a permeable shade structure as awnings and umbrellas concentrate water
runoff.”
Staff’s Position: Yes.
Staff does not agree with the Petitioner that the hardships are not the result of Petitioner’s
action. The Petitioner purchased the property in 2005, after the coastal shoreline rules were
adopted.
IV.

Will the variance requested by the petitioner: (1) be consistent with the spirit,
purpose, and intent of the rules, standards, or orders issued by the Commission; (2)
secure the public safety and welfare; and (3) preserve substantial justice? Explain.

Petitioners’ Position: Yes.
“By granting the variance request, it will be consistent with the spirit, purpose, and intent
of the CRC Rules, Standards or Orders since it will allow use of the property in a fashion and in
a way that will not be harmful to the protected waters of the State of North Carolina. This
permeable structure will allow free passage of storm water to the grass below. Even though the
property has a retaining wall between the grassy area and the Albermarle Sound, by use of the
pergola, it will not increase runoff but will provide much needed shade.”
Staff’s Position: Yes.
Rule 15A NCAC 07H.0209 is designed to protect North Carolina’s coastal shorelines by
creating a thirty-foot buffer adjacent to estuarine and public trust waters. Subsection (d)(10) of
this Rule sets forth a list of development exceptions that would not be detrimental to the public
trust rights and the biological and physical functions of the estuarine system. Slatted, wooded,
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elevated, unroofed decks are among these exceptions. Pergolas are not listed among these
exceptions. However, a pergola is a structure that allows rainfall to pass through its roof to the
ground; and, thus, it has a limited affect upon water runoff within the footprint of the structure.
Petitioner’s proposed pergola meets the spirit, purpose, and intent of Rule 15A NCAC
07H.0209(d)(10) in that it minimally alters the runoff patters of the existing property by not
increasing the percent imperviousness of the site, while furthering the “social, aesthetic, and
economic values” set forth in the Management Objective of Rule 15A NCAC 07H.0209(c) by
providing expanded use and shading for the restaurant’s patrons.
Staff is satisfied that Petitioner’s proposal secures the public safety and welfare by
protecting a public resource and that it preserves substantial justice by enabling Petitioner to
proactively seek a remedy consistent with the spirit, purpose, and intent of the rules, standards,
or orders issued by the Commission.
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ATTACHMENT D
(Petitioner’s Variance Request and Other Exhibits)
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management
Beverly Eaves Perdue, Governor

James H. Gregson, Director

MEMORANDUM
To:
From:
Date:
Subject:

Dee Freeman., Secretary

CRC-11-21

The Coastal Resources Commission
Maureen Meehan Will, Morehead City District Planner
August 5, 2011
Certification of the City of Jacksonville Land Use Plan (August 2011 CRC Meeting)

Staff Recommendation: Certification of the City of Jacksonville Land Use Plan based on
the determination that the document has met the substantive requirements outlined within
the 2002 7B Land Use Plan Guidelines and that there are no conflicts evident with either
state or federal law or the State’s Coastal Management Program.
Overview
The City of Jacksonville is centrally located in Onslow County, adjacent to the New River and
Camp Lejeune, which includes the Marine Corps Base, the New River Air Station, and the
Greater Sandy Run Training Area. Hwy 17 and NC 24 are the main transportation routes serving
the municipality.
The city’s population and economy is directly influenced by the military presence. Sudden
changes in military activity can cause major fluctuations (both positive and negative) in the
community fabric. While there can be unforeseen changes and less market stability with this
type of population, the military is a major employer and consumer of goods and services. The
unique coastal setting in a non urban region helps keep the military presence viable.
The Future Land Use Plan Map depicts the major land use and development goals and policies of
the region. The classification system is broken down into 11 different classes ranging from
Conservation, which only allows limited development to Regional Commercial, which allows
the most intensive large scale commercial developments. The map also directs industrial uses to
the most appropriate areas using transportation system, adjacent land use, and water quality
considerations.
There are no specific notable policies, but it is important to recognize that the City built the plan
to be a growth management comprehensive plan that meets the State planning guidelines. The
plan guides growth into areas most compatible by use and intensity. Further, growth tiers are
used to ensure new development, infill, and redevelopment is located where it is most
appropriate based on existing levels of public facilities and services and the ability of the city to
provide additional facilities and services as necessary.

400 Commerce Ave., Morehead City, NC 28557-3421
Phone: 252-808-2808 \ FAX: 252-247-3330 Internet: www.nccoastalmanagement.net
An Equal Opportunity \ Affirmative Action Employer

The plan was prepared through a facilitated process utilizing workshops with citizens, elected
officials, and the Land Use Planning Committee. The goals and policies in the plan are a result
of detailed analysis and discussion of key issues identified in the workshops. The City held a
duly advertised public hearing and voted by resolution to adopt the land use plan, on July 19,
2011.
The public had the opportunity to provide written comments up to fifteen (15) business days
prior to the CRC meeting (August 24-25, 2011). August 4th was the deadline date. No
comments were received, written or otherwise.
To view a copy of the City of Jacksonville Land Use Plan, go to the link below and scroll down
to Jacksonville LUP.
http://www.nccoastalmanagement.net/Planning/under_review.htm
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2011
SESSION LAW 2011-387
SENATE BILL 110
AN ACT TO AUTHORIZE THE PERMITTING AND CONSTRUCTION OF UP TO FOUR
TERMINAL GROINS AT INLETS UNDER CERTAIN CONDITIONS.
Whereas, it has been the policy of the State of North Carolina since 1985, as stated
in the Coastal Area Management Act and rules adopted pursuant to the act, to give preference
to nonstructural responses to erosion, including relocation of threatened structures, beach
nourishment, inlet relocation, and the temporary use of sandbags for short-term stabilization;
and
Whereas, a terminal groin is a permanent erosion control structure that is
constructed on the side of an inlet at the terminus of an island generally perpendicular to the
shoreline to limit or control sediment passage into the inlet channel; and
Whereas, a terminal groin may reduce beach erosion, reduce the frequency of beach
nourishment projects, and slow the migration of inlets; and
Whereas, the use of terminal groins on inlet beaches may adversely impact the value
and enjoyment of adjacent properties, damage the public beach, obstruct public access to the
beach and to navigable waters, and result in increased erosion to adjacent and downdrift
properties; and
Whereas, due to the uncertainties associated with the costs and benefits of terminal
groins, it is reasonable to authorize the Coastal Resources Commission to establish a terminal
groin pilot program under which the Commission may permit the construction of up to four
terminal groins under certain conditions; and
Whereas, it is reasonable to authorize the Coastal Resources Commission to permit
the construction of a terminal groin under the pilot program if the Commission finds that (i)
structures or infrastructure are imminently threatened by erosion and that nonstructural
approaches to erosion control are impractical; (ii) the terminal groin will be accompanied by a
concurrent beach fill project; (iii) construction and maintenance of the terminal groin will not
result in significant adverse impacts to private property or to the public recreational beach; (iv)
the terminal groin will be managed pursuant to an inlet management plan; and (v) there are
sufficient financial resources to cover the costs associated with the terminal groin; Now,
therefore,
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 113A-115.1 reads as rewritten:
"§ 113A-115.1. Limitations on erosion control structures.
(a)
As used in this section:
(1)
"Erosion control structure" means a breakwater, bulkhead, groin, jetty,
revetment, seawall, or any similar structure.
(1a) "Estuarine shoreline" means all shorelines that are not ocean shorelines that
border estuarine waters as defined in G.S. 113A-113(b)(2).
(2)
"Ocean shoreline" means the Atlantic Ocean, the oceanfront beaches, and
frontal dunes. The term "ocean shoreline" includes an ocean inlet and lands
adjacent to an ocean inlet but does not include that portion of any inlet and
lands adjacent to the inlet that exhibits characteristics of estuarine shorelines.
(3)
"Terminal groin" means a structure that is constructed on the side of an inlet
at the terminus of an island generally perpendicular to the shoreline to limit
or control sediment passage into the inlet channel.
(b)
No person shall construct a permanent erosion control structure in an ocean
shoreline. The Commission shall not permit the construction of a temporary erosion control
*S110-v-3*

structure that consists of anything other than sandbags in an ocean shoreline. This section shall
not apply to (i) anyany of the following:
(1)
Any permanent erosion control structure that is approved pursuant to an
exception set out in a rule adopted by the Commission prior to 1 July 2003
or (ii) any July 1, 2003.
(2)
Any permanent erosion control structure that was originally constructed
prior to 1 July 1974July 1, 1974, and that has since been in continuous use to
protect an inlet that is maintained for navigation.
(3)
Any terminal groin permitted pursuant to this section.
(b1) This section shall not be construed to limit the authority of the Commission to adopt
rules to designate or protect areas of environmental concern, to govern the use of sandbags, or
to govern the use of erosion control structures in estuarine shorelines.
(c)
The Commission may renew a permit for an erosion control structure issued
pursuant to a variance granted by the Commission prior to 1 JulyJuly 1, 1995. The Commission
may authorize the replacement of a permanent erosion control structure that was permitted by
the Commission pursuant to a variance granted by the Commission prior to 1 July 1995 July 1,
1995, if the Commission finds that: (i) the structure will not be enlarged beyond the dimensions
set out in the original permit; (ii) there is no practical alternative to replacing the structure that
will provide the same or similar benefits; and (iii) the replacement structure will comply with
all applicable laws and with all rules, other than the rule or rules with respect to which the
Commission granted the variance, that are in effect at the time the structure is replaced.
(d)
Any rule that prohibits permanent erosion control structures shall not apply to
terminal groins permitted pursuant to this section.
(e)
In addition to the requirements of Part 4 of Article 7 of Chapter 113A of the General
Statutes, an applicant for a permit for the construction of a terminal groin shall submit all of the
following to the Commission:
(1)
Information to demonstrate that structures or infrastructure are imminently
threatened by erosion, and nonstructural approaches to erosion control,
including relocation of threatened structures, are impractical.
(2)
An environmental impact statement that satisfies the requirements of
G.S. 113A-4.
(3)
A list of property owners and local governments that may be affected by the
construction of the proposed terminal groin and its accompanying beach fill
project and proof that the property owners and local governments have been
notified of the application for construction of the terminal groin and its
accompanying beach fill project.
(4)
A plan for the construction and maintenance of the terminal groin and its
accompanying beach fill project prepared by a professional engineer
licensed to practice pursuant to Chapter 89C of the General Statutes.
(5)
A plan for the management of the inlet and the estuarine and ocean
shorelines immediately adjacent to and under the influence of the inlet. The
inlet management plan shall do all of the following relative to the terminal
groin and its accompanying beach fill project:
a.
Describe the post-construction activities that the applicant will
undertake to monitor the impacts on coastal resources.
b.
Define the baseline for assessing any adverse impacts and the
thresholds for when the adverse impacts must be mitigated.
c.
Provide for mitigation measures to be implemented if adverse
impacts reach the thresholds defined in the plan.
d.
Provide for modification or removal of the terminal groin if the
adverse impacts cannot be mitigated.
(6)
Proof of financial assurance in the form of a bond, insurance policy, escrow
account, or other financial instrument that is adequate to cover the cost of:
a.
Long-term maintenance and monitoring of the terminal groin.
b.
Implementation of mitigation measures as provided in the inlet
management plan.
c.
Modification or removal of the terminal groin as provided in the inlet
management plan.
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d.

Restoration of public, private, or public trust property if the groin has
an adverse impact on the environment or property.
(f)
The Commission shall issue a permit for the construction of a terminal groin if the
Commission finds no grounds for denying the permit under G.S. 113A-120 and the
Commission finds all of the following:
(1)
The applicant has complied with all of the requirements of subsection (e) of
this section.
(2)
The applicant has demonstrated that structures or infrastructure are
imminently threatened by erosion and that nonstructural approaches to
erosion control, including relocation of threatened structures, are
impractical.
(3)
The terminal groin will be accompanied by a concurrent beach fill project to
prefill the groin.
(4)
Construction and maintenance of the terminal groin will not result in
significant adverse impacts to private property or to the public recreational
beach. In making this finding, the Commission shall take into account
mitigation measures, including the accompanying beach fill project, that will
be incorporated into the project design and construction and the inlet
management plan.
(5)
The inlet management plan is adequate for purposes of monitoring the
impacts of the proposed terminal groin and mitigating any adverse impacts
identified as a result of the monitoring.
(6)
Except to the extent expressly modified by this section, the project complies
with State guidelines for coastal development adopted by the Commission
pursuant to G.S. 113A-107.
(g)
The Commission may issue no more than four permits for the construction of a
terminal groin pursuant to this section.
(h)
No permit may be issued where funds are generated from any of the following
financing mechanisms and would be used for any activity related to the terminal groin or its
accompanying beach fill project:
(1)
Special obligation bonds issued pursuant to Chapter 159I of the General
Statutes.
(2)
Nonvoted general obligation bonds issued pursuant to G.S. 159-48(b)(4).
(3)
Financing contracts entered into under G.S. 160A-20 or G.S. 159-148."
SECTION 2. The Department of Environment and Natural Resources shall amend
the management program it adopted pursuant to the federal Coastal Zone Management Act, 16
U.S.C. § 1451, et seq., to ensure the management program is consistent with G.S. 113A-115.1,
as amended by Section 1 of this act, and shall seek approval of the proposed amended
management plan by the United States Secretary of Commerce or the Secretary's authorized
designee no later than six months after the effective date of this act.
SECTION 3. The Department shall adopt any rules necessary to implement this
act.
SECTION 4. No State funds may be spent for any activities related to a terminal
groin and its accompanying beach fill project permitted pursuant to G.S. 113A-115.1, as
amended by Section 1 of this act, unless the General Assembly enacts legislation appropriating
funds explicitly for such purpose. This section shall not apply to any beach fill or beach
nourishment project initiated prior to the effective date of this act.
SECTION 5. No later than September 1 of each year, the Coastal Resources
Commission shall report to the Environmental Review Commission on the implementation of
this act. The report shall provide a detailed description of each proposed and permitted
terminal groin and its accompanying beach fill project, including the information required to be
submitted pursuant to subsection (e) of G.S. 113A-115.1, as amended by Section 1 of this act.
For each permitted terminal groin and its accompanying beach fill project, the report shall also
provide all of the following:
(1)
The findings of the Commission required pursuant to subsection (f) of
G.S. 113A-115.1, as amended by Section 1 of this act.
(2)
The status of construction and maintenance of the terminal groin and its
accompanying beach fill project, including the status of the implementation
of the plan for construction and maintenance and the inlet management plan.
SL2011-0387
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(3)

A description and assessment of the benefits of the terminal groin and its
accompanying beach fill project, if any.
(4)
A description and assessment of the adverse impacts of the terminal groin
and its accompanying beach fill project, if any, including a description and
assessment of any mitigation measures implemented to address adverse
impacts.
SECTION 6. This act is effective when it becomes law.
In the General Assembly read three times and ratified this the 16th day of June,
2011.
s/ Walter H. Dalton
President of the Senate
s/ Thom Tillis
Speaker of the House of Representatives
This bill having been presented to the Governor for signature on the 17th day of
June, 2011 and the Governor having failed to approve it within the time prescribed by law, the
same is hereby declared to have become a law. This 28th day of June, 2011.
s/ Karen Jenkins
Enrolling Clerk

Page 4

Session Law 2011-387

SL2011-0387

NC COASTAL RESOURCES COMMISSION
TERMINAL GROIN STUDY
RECOMMENDATIONS
APRIL 1, 2010
The N.C. General Assembly enacted Session Law 2009-479 (House Bill 709) to direct
the Coastal Resources Commission (CRC) in consultation with the Division of Coastal
Management (DCM), the Division of Land Resources, and the Coastal Resources
Advisory Commission (CRAC) to study the feasibility and advisability of the use of a
terminal groin as an erosion control device. The Session Law also mandated that the
CRC develop recommendations to be presented to the Environmental Review
Commission and the General Assembly by April 1, 2010.
Specifically, the CRC was directed to consider six focus areas:
(1) Scientific data regarding the effectiveness of terminal groins constructed in
North Carolina and other states in controlling erosion. Such data will include
consideration of the effect of terminal groins on adjacent areas of the
coastline.
(2) Scientific data regarding the impact of terminal groins on the environment and
natural wildlife habitats.
(3) Information regarding the engineering techniques used to construct terminal
groins, including technological advances and techniques that minimize the
impact on adjacent shorelines.
(4) Information regarding the current and projected economic impact to the State,
local governments, and the private sector from erosion caused by shifting
inlets, including loss of property, public infrastructure, and tax base.
(5) Information regarding the public and private monetary costs of the
construction and maintenance of terminal groins.
(6) Whether the potential use of terminal groins should be limited to navigable,
dredged inlet channels.
The DENR has contracted with engineering firm Moffatt & Nichol to complete the study
for the CRC at a cost of $287,420. The project team members were:





Moffatt & Nichol -Project Lead/ Coastal Engineering
Analyses/Construction/Costs/Locations
Dial Cordy and Associates, Inc.- Environmental Resource Assessment
Dr. Duncan M. FitzGerald, Boston University - Coastal Geology
Dr. Chris Dumas, UNC Wilmington - Socio-Economics
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STUDY PROCESS
The Project Team was provided guidance by a Terminal Groin Study Steering
Subcommittee comprised of CRC/CRAC members:
Bob Emory - CRC
Jim Leutze - CRC
Melvin Shepard - CRC
Veronica Carter - CRC
Charles “Boots” Elam - CRC

Dara Royal – CRAC
Spencer Rogers - CRAC
Anne Deaton - CRAC
Tracy Skrabal - CRAC
Bill Morrison – CRAC

The Commission also utilized the CRC’s Science Panel on Coastal Hazards to provide
guidance on the proposed scope of work, the methodologies to be used for the various
aspects of the study as well as the selection of study sites.
While House Bill 709 required the CRC to hold only three public hearings on the issues,
the Commission held five public hearings including three at meetings of the full
Commission. In addition to the public hearings, written comments could be submitted to
the executive secretary of the CRC. The five meetings of the Science Panel were also
publicized and the public was allowed to attend and hear the discussions, although
public comment was not taken at those meetings. All meeting minutes, presentations
and public comments have been posted on the Division of Coastal Management
website (www.nccoastalmanagement.net/CRC/tgs/terminal%20groin%20study.html).
SELECTION OF INLETS
In consultation with the Science Panel, five sites were selected to be included in the
study. These sites were selected based on three main criteria developed by the Science
Panel. First, whether the structure at the site fit the definition of a terminal groin; second,
whether the site had similarity to potential North Carolina scenarios; and third, whether
there was a reasonable expectation that a suitable quality and quantity of data was
available for the location. For the purposes of this study, a terminal groin was defined as
a structure built with the primary purpose to retain sand and not for navigation (jetty).
Therefore, a terminal groin is defined as a narrow, roughly shore-normal structure that
generally extends only a short distance offshore.
Additionally, the sites were chosen to reflect a variety of structures, inlet size and
characteristics. Most sites contain a single terminal groin, that is, a terminal groin not
part of a groin field located adjacent to a tidal inlet. The general consensus and direction
given by the Science Panel was to study only terminal groins adjacent to inlets. The
House Bill had defined the study to include “the feasibility and advisability of the use of
a terminal groin as an erosion control device at the end of a littoral cell or the side of an
inlet” and defined a littoral cell is as “any section of coastline that has its own sediment
sources and is isolated from adjacent coastal reaches in terms of sediment movement.”
The decision as to where a littoral cell begins or ends along a barrier island is extremely
2

difficult to pinpoint and can shift. An inlet provides a clearly defined location and is
generally the location of a terminal groin.
The five sites selected for the study are the terminal groins at Oregon Inlet and Beaufort
Inlets (Fort Macon) in North Carolina, and at Amelia Island, Captiva Island and John’s
Pass in Florida.
TIMELINE OF HARDENED STRUCTURES BAN IN NC
• June 1, 1979 – CRC limits the use of permanent erosion control methods to protect
structures existing as of this date.
• 1984 - Outer Banks Erosion Task Force recommends prohibiting hardened structures
unless strict criteria can be met.
• January 1985 - CRC bans hardened structures regardless of construction date.
• December 1989 - CRC amends rule to allow for the protection of the Bonner Bridge.
• August 1992 – Amendments to allow for the protection of nationally significant historic
sites and existing commercial navigation channels.
• March 1995 – CRC grants a variance to allow a sand filled tube groin field on Bald
Head Island.
• July 2003 – CAMA amended to prohibit permanent erosion control structures with
limited exceptions.
DISCUSSION OF FINDINGS
As with any study of this nature that has schedule and budgetary constraints, there are
limitations that should be noted with respect to the quantity and quality of available data
and analysis procedures. No new data collection efforts were undertaken for this study.
Rather, available data (shoreline changes, nourishment and dredging activities, natural
resources, etc.) were collected from as many sources as possible. Additionally, most of
the data originally were collected for purposes other than determining the potential
impact of a terminal groin.
In the CRC’s discussion of the findings of the study, specific issues stand out in
considering the siting of terminal groins in NC. Some of the issues are clear, such as it
being expensive to remove one of these structures. Other issues, including the most
relevant ones regarding the effects of such structures are less clear, making it difficult to
draw definitive conclusions. The Commission has concluded that the general impacts
of the groins, as reported in this study, tend to be lost in the “noise” of other inlet
management activities. The most substantial (longer, higher and/or less permeable)
terminal groins were typically found in areas where the greatest amount of dredging
activity occurs. It was found that the more significant the dredging activities, the
potentially greater the impacts on adjacent shorelines. The impacts from these
dredging activities may greatly overshadow any potential long-term shoreline changes
resulting from the construction of a terminal groin. It is worth noting that at the majority
of sites studied there were other stabilization structures present such multiple groins,
and breakwaters.
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While the groins do appear to hold the tip of the island in place, stabilizing the terminal
groin side of the inlet, there can be other resultant impacts such as changes to the inlet
cross-section – a general narrowing and deepening over time which may cause the
channel to shift and potentially undermine the groin. The study also found that, in some
cases, there were increases in beach volume on the terminal groin side of the inlet. In
other cases there were decreases in beach volume on the terminal groin side after
subtracting all beach nourishment volumes. The response of the beach did vary by
distance from the groin. The permeability of the structure was found to have a
significant impact on adjacent shorelines. The Amelia Island structure has allowed some
material to bypass, limiting the effects on downdrift shorelines and volumes. However,
the structure has also had a limited impact on the updrift shoreline (mainly within the
first 0.5 miles). The other structures studied have impermeable cores and appear to
hold more sand for a greater distance on their updrift shorelines.
In looking for commonalities between the sites studied, the CRC found that the structure
side of the inlets were eroding prior to construction of the terminal groins; and after
construction, the shorelines on the structure side were generally accreting. However
the data for the shorelines on the opposite side of the inlets did not display a clear trend.
Some were accreting and some were eroding. Generally, there is a reduction of erosion
or increased accretion over the first mile of shoreline (except for Amelia Island as noted
above). For the shorelines opposite of the terminal groin, a minor to moderate increase
in erosion or decrease in accretion occurs over the first half to three-quarters of a mile.
However, it is not possible to definitively conclude if this is the effect of terminal groin
construction or other impacts such as increased dredging or migrating inlets. Making an
assessment of the general effects on adjacent shorelines requires caveats and
assumptions. As with nourishment, the influence of dredging material from the inlet
system must be accounted for when attempting to assess the impact of the terminal
groins.
Again the “noise” of other inlet management activities make identification of structure
impacts on adjacent shorelines difficult to discern if they exist at all if located adjacent to
a highly managed, deeper-draft navigable inlet. The relative impact of these structures
on adjacent areas is likely increased when sited next to natural or minimally managed
shallow-draft inlets. Should a structure be considered in these locations, additional care
and study (geologic setting, sediment budgets, etc.) is warranted to be sure that the
terminal groin’s impacts are acceptable or can be mitigated through minimal human
activities (dredging and nourishment).
Dredging and nourishment were common and necessary activities associated with
these structures. Terminal groins are typically constructed as part of a broader beach
management plan and may make nourishment adjacent to inlets feasible, but they do
not eliminate the need for ongoing beach nourishment. Initial project costs including
construction of the terminal groin, initial beach nourishment and permitting and design
fees may range from about $3.5 million for a shorter groin to over $10 million for a larger
one. Annual project costs including structure maintenance/repair, annual beach
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nourishment, and monitoring could be in the range of $0.7 million to over $2 million.
While sea level rise is included in the above estimates, it is prudent to assume that
these costs may increase over the life span of an individual project.
With regard to the effects of a terminal groin on wildlife and the environment, the study
found that the environmental effects of a terminal groin structure alone could not be
isolated from the effects of the associated beach nourishment activity. The potential
effects of terminal groins in conjunction with shoreline management (i.e. beach
nourishment) on natural resources, such as sea turtles and shorebirds, vary according
to the type of construction equipment used, the nature and location of sediment
discharges, the time period of construction and maintenance in relation to life cycles of
organisms that could be potentially affected, and the nature of the interaction of a
particular species.
The study indicated that the construction of a terminal groin, along with beach
nourishment and dune construction prevents natural overwash and inlet migration from
occurring. The interruption of these natural processes contributes to a loss of habitat for
breeding and non-breeding shorebirds, including the endangered piping plover. The
study also notes that groins are typically used in combination with a long-term shoreline
protection program (beach fill), in areas where pre-project shoreline conditions are
generally degraded and offer only limited potential for sea turtle nesting activity.
With respect to fish and bottom dwelling species, the placement of rock to construct a
terminal groin would result in a temporary and footprint-specific loss of the existing
benthic community. The placement of rock may also result in the permanent loss of
intertidal and nearshore subtidal habitat, but this loss may be negligible when compared
to the total amount of intertidal habitat within a specific project area. The loss of these
habitats could also be replaced by rocky, “hardbottom” material that would add diversity
to the bottom habitat, providing a new habitat type that can be utilized by certain groups
of invertebrates, juvenile/larval fish, and birds. According to NC Division of Marine
Fisheries, rocky habitat adjacent to an inlet is not natural to NC and therefore is not
needed by the native fish or bird community. The addition of rocky habitat within a
sandy intertidal area is not necessarily a positive benefit, but rather a habitat trade-off.
It has also been suggested that creating rocky habitat has led to the introduction of nonnative invasive species within the vicinity of the structure.
Due to a lack of historic natural resource data, it is difficult to draw conclusions on the
effects of the construction and operation of the terminal groin on natural resources.
Based upon the historical nature of the terminal groins at Beaufort Inlet (Fort Macon),
John’s Pass (northern groin), and Redfish Pass, discernible trends of the effects of
these terminal groins on the natural resources are somewhat limited. The lack of
preconstruction data makes an empirical determination of post-construction effects at
these sites difficult if not impossible. Additionally, there were no pre-construction or
post-construction data available for fish or benthic organisms.

5

In order to define an area considered for the economic values at risk, the study utilized
a 30-year risk area developed by the Science Panel in their deliberations of Inlet Hazard
Areas. The purpose was to provide a designation of risk that is approximately equal to
the level of risk indicated by the setbacks in the adjacent oceanfront areas. The study
found that the economic values within the 30 year risk areas for developed shorelines
varies from about $27 million at Ocean Isle to over $320 million at Bald Head Island.
The study further refined the economic value at current or imminent risk (as defined by
the presence of sandbags for temporary protection) for developed shorelines from just
under $3 million at North Topsail Beach to about $26 million at the north end of Figure
Eight Island. It must be noted that a single terminal groin could not protect all properties
identified as being “at risk” near any given inlet; a terminal groin on one side of an inlet
will only stabilize the shoreline on that side of the inlet.
It is difficult to draw conclusions on the effects associated with a terminal groin on an
unmanaged inlet since all of the structures considered for this study were located at
inlets adjacent to navigable, dredged channels. It can be said that the structure will
alter the natural inlet processes of a specific inlet. In what manner and to what degree
can only be determined through specific study of the geologic setting, sediment budgets
and hydrodynamics of the individual inlet.
RECOMMENDATIONS
Under Article 14, Section 5 of the North Carolina Constitution, it is the policy of the
State to conserve and protect its lands and waters for the benefit of all its citizenry, and
to preserve as a part of the common heritage of this State its forests, wetlands,
estuaries, beaches, historical sites, open lands, and places of beauty. In G.S. 113A102(b), the General Assembly identified one of the goals of the Coastal Area
Management Act as follows:
(1) To provide a management system capable of preserving and managing the
natural ecological conditions of the estuarine system, the barrier dune
system, and the beaches, so as to safeguard and perpetuate their natural
productivity and their biological, economic and esthetic values.
CAMA also specifically directed the Commission to develop standards capable of
protecting the natural resources of the coastal area, including fish and wildlife, and
maintaining public trust rights. CAMA recognized that the Commission would also need
to consider economic development and impacts to private property.
As permanent erosion control structures may cause significant adverse impacts on the
value and enjoyment of adjacent properties, the Commission has relied on nonstructural
approaches to coastal hazard mitigation. Those methods include:
• development standards for the ocean and inlet hazard areas, including building
setbacks;
• land use planning and land classification ;
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• relocation of threatened structures;
• subdivision regulations;
• management of vegetation to stabilize dunes;
• beach nourishment;
• use of sandbags for short-term stabilization; and
• inlet relocation.
The use of sand trapping devices, such as terminal groins, has not been allowed on
ocean and inlet shorelines except in extraordinary circumstances (i.e., protection of
important public infrastructure The CRC has allowed exceptions for an erosion control
structure that is necessary to:
1. protect a bridge that provides the only existing road access on a barrier island
and is vital to public safety;
2. protect a state or federally registered historic site; or
3. maintain an existing commercial navigation channel of regional significance
within federally authorized limits.
Current rules also allow renewal of a permit for a structure that was constructed
pursuant to a variance granted by the Commission prior to 1 July 1995. In each case,
the rules require measures to minimize adverse impacts on adjoining properties and on
public access to and use of the beach.
It is imperative that activities in the coastal area reflect an awareness of the natural
dynamics of the oceanfront. Government policies should not only address existing
erosion problems, but should aim toward mitigating the public cost of erosion response.
Actions required to deal with erosion problems are expensive and the direct costs of
erosion abatement measures and other costs such as maintenance of projects, disaster
relief and infrastructure repair will be borne by the public sector. Responses to erosion
should be designed to limit these public costs.
The findings of the terminal groin study are inconclusive due to the individual nature of
inlets. It also was not possible to entirely separate the effect of an individual terminal
groin from the effects of other inlet management activities taking place at or near the
site. Based on the results, the Commission can not make a determination that terminal
groins would or would not cause adverse impacts on the environment or adjacent
properties. The individuality of inlets necessitates case specific study and even then it
may be difficult to accurately predict the impacts of a terminal groin in a particular
location, the cost of maintaining the structure, and the effectiveness of measures
necessary to minimize its impacts. It is within this context that the following
recommendations are made.
The Commission has adopted rules that give preference to non-structural responses to
erosion including relocation of threatened structures, beach nourishment, inlet
relocation and the temporary use of sandbags for short-term shoreline stabilization.
The Commission has recently amended its rules on the use of sandbags in Inlet Hazard
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Areas to allow the extended use of these structures as well as the repetitive use of
sandbags in conjunction with channel realignment projects.
Terminal groins have been shown to be able to anchor the ends of barrier islands
adjacent to inlets if associated with long-term beach maintenance. They can likely
protect some property at risk but not all properties. The construction and maintenance
of terminal groins is very expensive and removing them, if necessary, would be both
expensive and disruptive to natural resources. Inlets provide sediment to build up the
backside of barrier islands, a vital function in the natural maintenance of these islands.
The General Assembly directed the CRC to conduct a study on the feasibility and
advisability of the use of terminal groins as an erosion control device. The study
determined that terminal groins, in combination with beach nourishment, can be
effective at controlling erosion at the end of barrier islands. The individuality of
inlets necessitates site-specific analysis. The study findings were mixed
regarding the effects of terminal groins on wildlife habitat and marine resources.
If it is the desire of the General Assembly to lift some of the limitations specific to
terminal groins, due to the individual nature of inlets, the following factors must
be effectively met:
1. In light of the current policy favoring a non-structural approach to erosion
control, the use of a terminal groin, should be allowed only after all other
non-structural erosion control responses, including relocation of
threatened structures, are found to be impracticable.
2. The effects of a terminal groin on adjacent beaches are variable and a
primary concern. Any use of such a structure should include siting and
construction that avoid interruption of the natural sand movement to
downdrift beaches.
3. The nature of terminal groins and the potential effects on coastal resources
adjacent properties necessitate a full environmental review. Any proposal
for the construction of a terminal groin should be accompanied by an
environmental impact statement that meets the requirements of the NC
Environmental Policy Act (NC G.S. 113-4).
4. To ensure the adequacy of compliance with SEPA and the protection of the
public interest, third-party review of all environmental documents should
be required. The cost of third-party review should be borne by those
responsible for the project. This third-party review should include all
design, construction, maintenance and removal criteria.
5. Since a terminal groin may impact properties well beyond those adjacent to
the structure, notification of property owners in areas with the potential to
be affected by the terminal groin should be required. This notification
should include all aspects of the project likely to affect the adjacent
8

shoreline, including construction, maintenance and mitigation activities as
well as post-construction effects.
6. As the post-construction effects of a terminal groin on coastal resources
and adjacent properties are difficult to predict, financial assurance in the
form of a bond, insurance policy, escrow account or other financial
instrument should be required to cover the cost of removing the terminal
groin and any restoration of adjacent beaches. Financial assurance should
also be required for the long-term maintenance of the structure including
beach nourishment activities. (Legislative authorization for requiring
financial assurance would be necessary).
7. The use of a terminal groin would need an adequate monitoring program to
ensure that the effects on coastal resources and adjacent properties doe
not exceed what would be anticipated in the environmental documents. All
monitoring of impacts of a terminal groin on coastal resources and
adjoining properties should be accomplished by a third-party with all cost
borne by those responsible for the project.
8. As terminal groins are typically used in combination with a long-term
shoreline management program, any proposal for use of a terminal groin in
NC should be part of a large-scale beach fill project, including subsequent
maintenance necessary to achieve a design life of no less than 25 years.
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MEMORANDUM
TO:

Coastal Resources Commission

FROM:

Lisa Cowart

SUBJECT: Estuarine Shoreline Mapping - Preliminary Results

Introduction and Background
At the September 2010 CRC meeting, Scott Geis presented an update of the Estuarine Shoreline
Mapping Project (ESMP). The EMSP began in 2006 with the objective of creating a continuous estuarine
shoreline for the 20 North Carolina CAMA counties.
In addition to creating a continuous estuarine shoreline, the goals of the ESMP include quantifying the
mileage of shoreline types and number of shoreline structures, with the intention of further understanding the
effects of development along the shoreline, as well as the effects of permitted activities on coastal residents and
the environment. To accomplish the objective and goals of the ESMP, a detailed methodology was created and
East Carolina University (ECU) was contracted to delineate the estuarine shoreline of the CAMA counties. The
shorelines were digitized using the most recent available aerial photography for each county. Once a county
was digitized, it was checked by DCM staff according to a quality accuracy quality control (QA/QC) protocol.
The accuracy of the data, once QA/QC’ed by DCM staff, is dependent on the accuracy of the imagery used.
Project Progress
To date, 17 counties have been digitized, which include Beaufort, Bertie, Brunswick, Camden, Chowan,
Craven, Currituck, Dare, Gates, Hertford, Hyde, Onslow, Pamlico, Pasquotank, Perquimans, Tyrrell, and
Washington County. Of the 17 counties digitized, five have been QA/QC’ed by DCM staff and are considered
complete (Pasquotank, Perquimans, Currituck, Tyrrell, and Washington County). There are three counties that
have yet to be digitized (Carteret, Pender, and New Hanover County). Carteret County is being digitized in
house by DCM staff and Pender and New Hanover counties are being digitized by ECU. The digitization
process is expected to be completed by December 2011.
A basic statistics and summary analysis has been performed on the five completed counties. The
analysis includes calculations of length of five distinct shoreline types (swamp forest, marsh, sediment bank,
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modified, and miscellaneous), length of the types of modified shoreline (boat ramp, riprap revetment, and
bulkhead), and the number of modified structures (bridge, pier/floating dock/wharf/, and unknown). The
results from this analysis will be presented at the upcoming CRC meeting in Beaufort.
In order to highlight the potential use of the data, an expanded analysis was performed for Washington
County. This analysis includes results to some of the questions that have been repeatedly raised by DCM, the
CRC and various stakeholders. Below is a sampling of the type of information that can be queried from the
project:
How many linear feet of bulkhead is located landward of marsh shoreline?
How many linear feet of bulkhead is located waterward of marsh shoreline?
How many linear feet of riprap is located landward of marsh shoreline?
How many linear feet of riprap are located waterward of marsh shoreline?
What square footage of structures is shading the water (area of piers/docks/wharves and
bridges waterward of shoreline line)?
6. What square footage of piers/docks is located over Primary Nursery Areas (PNA)?
7. What square footage of piers/docks is located over Submerged Aquatic Vegetation (SAV) Habitat?
8. What is the average width of boat ramps and average length of groins, sills, breakwaters?
1.
2.
3.
4.
5.

Future Goals and Collaboration
There are many ways DCM can use the estuarine shoreline data generated from the ESMP. The
expanded analysis performed for Washington County will be performed for the remaining 19 CAMA counties.
This analysis can aid in, among other things, further understanding the amount and distribution of shoreline
types, density of modified structures within the North Carolina estuarine system, the amount of public trust
water shaded by docks and piers, and the potential impact of modified structures on PNAs and SAV habitat.
There has been discussion in obtaining additional shoreline data to perform estuarine shoreline change
analyses. Using the shorelines digitized within the ESMP as a baseline, additional shorelines could be used to
calculate shoreline change rates and possibly highlight high erosion areas. Collaborative efforts have been
initiated with the Shellfish Sanitation Branch of DMF utilizing their field operations to ground truth some of the
data generated in the ESMP. Technical questions about the data or the project in general can be directed to Lisa
Cowart (Morehead City 252-808-2808 Lisa.M.Cowart@ncdenr.gov) or Bonnie Bendell (Raleigh 919-733-2293
Bonnie.Bendell@ncdenr.gov). I look forward to presenting this preliminary data at the upcoming meeting.
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MEMORANDUM
TO:

Coastal Resources Commission

FROM:

Mike Lopazanski

SUBJECT:

Amendments to 15A NCAC 07H .0304 Extent of the Ocean Erodible AEC
and the 100-year Storm Recession Line within Ocean Hazard Areas

During 2010, the Commission approved several amendments to three separate sections
within 15A NCAC 07H.0304 (AECs within Ocean Hazard Areas). One of these changes
was to 07H.0304(1)(a) consisting of an increase in the formula used to calculate the
width of the Ocean Erodible Area of Environmental Concern (OEA) in order to be
consistent with the CRC’s new setback policy (T15A NCAC 07H.0306) effective August
11, 2009.
The OEA boundary is defined oceanward by mean low water (MLW) and landward by a
distance measured from the first line of stable and natural vegetation (FLS&NV) equal
to 60 times the long-term annual erosion rate (ER). The landward extent of the OEA
also includes the distance of shoreline recession that would be generated from a 100year storm event (SR). The shoreline recession model has a minimum and maximum
value of 25 and 330 feet, respectively. The current OEA width formula can be simplified
as: OEA = [(60 x ER) + SR].
As a reminder, this issue is of particular concern under 07H.0306 for development
greater than 10,000 square feet, which is required to follow a graduated setback factor
between 60 and 90 based on total floor area (07H.0306(a)(1)(A) – (a)(1)(J)). The
maximum setback factor is 90 times the erosion rate for structures greater than or equal
to 100,000 ft2.
In the course of developing the fiscal analysis for the rule change, it was noted that
changing the OEA factor from 60 to 90 substantially increased the AEC and therefore
the Commission’s permitting jurisdiction. Upon further consideration and analysis, the
Division believes that the extent of this increase is beyond what is necessary to achieve
the management objectives of the Ocean Hazard Area – reduction of the loss of life and
property due to the forces indigenous to the Atlantic shoreline. Staff believes that while
the OEA factor does need to be changed for consistency with the 7H .0306 setback
rules, use of the 100-year storm recession line may no longer be needed as the
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increase from 60 to 90 combined with the High Hazard Flood Area (V-Zones), provides
the necessary CAMA jurisdiction to implement the management objectives of the Ocean
Hazard Area. The Ocean Hazard AEC is comprised of the Ocean Erodible Area, the
High Hazard Flood Area and the Inlet Hazard Area. There are General (7H .0306) and
Specific (7H .0308) Use Standards for the Ocean Hazard Areas. These standards
include provisions for setbacks, dune protection, erosion control activities, sandbags,
beach nourishment, beach bulldozing, dune establishment and stabilization,
accessways, and construction standards. Reducing the OEA, does not impact the
implementation of these standards or the signing of the Ocean Hazard AEC notice as
these provisions are applied to the Ocean Hazard Area universally.
The inclusion of the 100-year storm recession line is linked to the early days of the
coastal program and the initial development of AECs. The intent of the recession line
was to protect the dunes after 30 years of erosion based on modeling. The effort was a
precursor to the development of erosion rates along the coast and was intended to
delineate the regulatory area of the OEA. The recession line has not been updated and
the FEMA revisions to the V-zones during the 1990’s added dune erosion to the
modeling. As this proposed action concerns the permitting jurisdiction of the
Commission, particularly the landward edge as opposed to the seaward edge, Staff
believes this recession line can be removed from the calculation without significantly
affecting the management objectives. By increasing the OEA factor to 90, large
development (greater than 100,000 square feet) will be beyond the OEA and by default,
meeting the setback requirement.
Removing the recession line from the calculation will also provide a degree of regulatory
relief to some areas of the coast, most notably New Hanover County where
approximately 900 lots will no longer be within the OEA or High Hazard Flood (V-Zones)
AECs. However, in other areas such as Dare County, there will still be an increase in
jurisdiction where the OEA and High Hazard Flood AECs will encompass an additional
275 lots. Coastwide, there will be a net reduction of 1,500 lots that fall within an Ocean
Hazard AEC. Again, it is important to keep in mind that the impact of this action is on
the landward edge of the OEA affecting large scale development. At the upcoming
meeting in Beaufort, I will have some specific graphic examples of how this amendment
would change the width of the AEC from its current dimensions. Attached is a copy of
7H .0304(1)(a) with this proposed amendment highlighted. I have also included an
analysis of the number of properties affected by this action.
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Number of Properties Affected by Proposed AEC Modification
Brunswick County
Sunset Beach
Ocean Isle
Holden Beach
Oak Island
Caswell Beach/Ft.
Caswell
Bald Head Island
TOTAL:

New Hanover
County
Kure Beach
Carolina Beach
Wrightsville Beach
Figure Eight Island
TOTAL:

Pender County
Topsail Beach
Surf City
TOTAL:

Onslow County
Surf City
North Topsail
Beach
TOTAL:

Carteret County
Emerald Isle
Indian Beach
Salter Path
Pine Knoll Shores
Atlantic Beach

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

Difference Between
Current and Proposed
Number of Lots

959
2936
2843
2376

908
2792
2740
2276

‐51
‐144
‐103
‐100

251
1123

194
1095

‐57
‐28
‐483

10488

10005

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

718
951
1276
409

328
803
997
313

3354

2441

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

757
1268

604
1030

2025

1634

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

Difference Between
Current and Proposed
Number of Lots

‐390
‐148
‐279
‐96
‐913
Difference Between
Current and Proposed
Number of Lots

‐153
‐238
‐391
Difference Between
Current and Proposed
Number of Lots

161

118

‐43

3380

3311

‐69
‐112

3541

3429

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

1695
563
74
763
941

1705
563
74
769
950

Difference Between
Current and Proposed
Number of Lots

10
0
0
6
9
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Fort Macon State
Park
TOTAL:

Hyde County
Ocracoke
TOTAL:

Dare County
Hatteras‐Buxton
Avon
Salvo ‐ Rodanthe
Whalebone ‐ Nags
Head
Kill Devil Hills
Kitty Hawk
Southern Shores
Duck ‐ Dare
County Line
TOTAL:

Currituck County
Currituck County
Line ‐ Corolla
Wildlife Refuge ‐
VA
TOTAL:

Statewide Totals:

1

1

4037

4062

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

No Digital Parcel Data

No Digital Parcel Data

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

0
25
Difference Between
Current and Proposed
Number of Lots

Difference Between
Current and Proposed
Number of Lots

1441
898
716

1465
955
776

24
57
60

1276
534
657
273

1331
558
697
273

55
24
40
0

459

474

15
275

6254

6529

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

Difference Between
Current and Proposed
Number of Lots

816

816

0

863

897

34
34

1679

1713

31378

29813

‐1565
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15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS
The ocean hazard system of AECs contains all of the following areas:
(1)
Ocean Erodible Area. This is the area in which there exists a substantial possibility of excessive
erosion and significant shoreline fluctuation. The seaward oceanward boundary of this area is the
mean low water line. The landward extent of this area is determined as follows:
(a)
a distance landward from the first line of stable and natural vegetation as defined in 15A
NCAC 07H.0305(a)(5)to the recession line that would be established by multiplying the
long-term annual erosion rate times 90 60, provided that, where there has been no
long-term erosion or the rate is less than two feet per year, this distance shall be set at 120
feet landward from the first line of stable natural vegetation. For the purposes of this
Rule, the erosion rates are the long-term average based on available historical data. The
current long-term average erosion rate data for each segment of the North Carolina coast
is depicted on maps entitled "Long Term Annual Shoreline Change Rates updated
through 1998" and approved by the Coastal Resources Commission on January 29, 2004
(except as such rates may be varied in individual contested cases, declaratory or
interpretive rulings). In all cases, the rate of shoreline change shall be no less than two
feet of erosion per year. The maps are available without cost from any local permit
officer Local Permit Officer or the Division of Coastal Management; and
(b)
a distance landward from the recession line established in Sub-Item (1)(a) of this Rule to
the recession line that would be generated by a storm having a one percent chance of
being equaled or exceeded in any given year.
(2)
The High Hazard Flood Area. This is the area subject to high velocity waters (including hurricane
wave wash) in a storm having a one percent chance of being equaled or exceeded in any given
year, as identified as zone V1-30 on the flood insurance rate maps of the Federal Insurance
Administration, U.S. Department of Housing and Urban Development.
(3)
Inlet Hazard Area. The inlet hazard areas are natural-hazard areas that are especially vulnerable to
erosion, flooding and other adverse effects of sand, wind, and water because of their proximity to
dynamic ocean inlets. This area shall extend landward from the mean normal low water line a
distance sufficient to encompass that area within which the inlet shall, shall migrate, based on
statistical analysis, migrate, and shall consider such factors as previous inlet territory, structurally
weak areas near the inlet and external influences such as jetties and channelization. The areas
identified as suggested Inlet Hazard Areas included in the report entitled INLET HAZARD
AREAS, The Final Report and Recommendations to the Coastal Resources Commission, 1978, as
amended in 1981, by Loie J. Priddy and Rick Carraway are incorporated by reference without
future changes and are hereby designated as Inlet Hazard Areas except for: that:
(a) the Cape Fear Inlet Hazard Area as shown on said map shall not extend northeast of
the Baldhead Bald Head Island marina entrance channel. channel, and
(b) the former location of Mad Inlet, which closed in 1997.
These The areas Inlet Hazard Area shall be extensions of the adjacent ocean erodible areas and the
width of the inlet hazard area shall not be less than the width of the adjacent ocean erodible area.
This report is available for inspection at the Department of Environment and Natural Resources,
Division of Coastal Management, 400 Commerce Avenue, Morehead City, North Carolina. Photo
copies are available at no charge.
(4)
Unvegetated Beach Area. The Unvegetated Beach Area shall not apply to Inlet Hazard or High
Hazard Flood Areas. Only Beach beach areas within the Ocean Erodible Hazard Area where no
stable natural vegetation is present may be designated as an unvegetated beach area Unvegetated
Beach Area on either a permanent or temporary basis:
(a)
An area appropriate for permanent designation as an unvegetated beach area Unvegetated
Beach Area is a dynamic area that is subject to rapid unpredictable landform change from
wind and wave action. The areas in this category shall be designated following studies
by the Division of Coastal Management. Coastal Resources Commission. These areas
shall be designated on maps approved by the Coastal Resources Commission and
available without cost from any local permit officer Local Permit Officer or the Division
of Coastal Management.
(b)
An area that is suddenly unvegetated as a result of a hurricane or other major storm event
may be designated as an unvegetated beach area Unvegetated Beach Area for a specific
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period of time. At the expiration of the time specified by the Coastal Resources
Commission, the area shall return to its pre-storm designation. Areas appropriate for
such designation are those in which vegetation has been lost over such a large land area
that interpolation extrapolation of the vegetation line under the procedure set out in Rule
.0305(a) of this Section is inappropriate.
The Commission designates as temporary unvegetated beach areas those oceanfront areas on Hatteras
Island west of the new inlet breach in Dare County in which the vegetation line as shown on Dare
County orthophotographs dated 4 February 2002 through 10 February 2002 was destroyed as a
result of Hurricane Isabel on September 18, 2003 and the remnants of which were subsequently
buried by the construction of an emergency berm. This designation shall continue until such time
as stable, natural vegetation has reestablished or until the area is permanently designated as an
unvegetated beach area pursuant to Sub-Item 4(a) of this Rule.
History Note:

Authority G.S. 113A-107; 113A-113; 113A-124;
Eff. September 9, 1977;
Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985;
Temporary Amendment Eff. October 10, 1996;
Amended Eff. April 1, 1997;
Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997;
Temporary Amendment Eff. October 22, 1997;
Amended Eff. January 1, 2010, February 1, 2006; October 1, 2004; Amended Eff.
April 1, 2004; August 1, 1998.
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MEMORANDUM
TO:

Coastal Resources Commission

FROM:

Mike Lopazanski

SUBJECT:

2011-2012 CHPP Implementation Plan

The agencies and commissions involved with the NC Coastal Habitat Protection Plan (CHPP)
have been developing bi-annual implementation plans that address the goals and
recommendations of the CHPP through specific actions. The first implementation plans were
developed during the 2005-2007 time period. The CHPP was updated and approved by the
commissions in 2010 and the attached proposed 2011-2012 Implementation Plan is intended to
address this update. Many of the original goals remain in the 2010 CHPP with some
modifications. The proposed Implementation Plan contains actions that have carried over from
previous years, new actions to address existing recommendations and actions to address
modified recommendations.
Recognizing that the recent budget cuts will have a profound impact on their ability to address
the recommendations and goals, many of the agency actions focus on research, outreach and
education, as well as actions that are central to the mission of the agency. Likewise, DCM is
proposing to focus on several initiatives that have been part of the last two implementation
plans. These actions include implementation of the BIMP recommendations, continued work on
alternatives to vertical stabilization methods, and analysis of the estuarine shoreline mapping
work to be completed later this year. New actions focusing on research and education include
several projects involving the National Estuarine Research Reserve – outreach on the value of
estuarine habitats, the nursery role of SAV, oysters and wetlands, monitoring of emergent
aquatic vegetation and shell bottom at sentinel sites. The Division is also proposing to continue
development of the sea level rise policy as well as an outreach and education strategy utilizing
an Albemarle-Pamlico National Estuary Program (APNEP) grant.
I will be presenting the proposed implementation plan for CRC approval at the upcoming
meeting in Beaufort and look forward to discussing the particulars of the actions.
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Introduction
The legislative goal of the NC Coastal Habitat Protection Plan (CHPP) is the long term enhancement of
coastal fisheries associated with coastal habitats. Since 2004, when the CHPP was originally approved,
North Carolina’s environmental agencies and commissions have been working together to achieve this
goal through the development of bi-annual implementation plans that work toward achieving the goals
and recommendations of the CHPP.
Agencies involved with CHPP implementation include NC Department of Environment and Natural
Resources (DENR) Divisions of Marine Fisheries (DMF), Coastal Management (DCM), Water Quality
(DWQ), Ecosystem Enhancement Program (EEP), Environmental Health/Shellfish Sanitation
(reorganized in July 2011 as a section under DMF), Forestry (DFR) (reorganized in July 2011 under the
NC Department of Agriculture and Consumer Services), Parks and Recreation (DPR), Soil and Water
Conservation (DSWC) (also reorganized in July 2011 under the NC Department of Agriculture and
Consumer Services), and the Water Resources (DWR). The Wildlife Resource Commission joined the
CHPP Steering Committee in 2010. Additional agencies involved in implementation of the CHPP
include the Albemarle Pamlico National Estuary Program (APNEP), Duke University, National Estuarine
Research Reserve (NERR), NC Sea Grant, National Oceanic and Atmospheric Administration (NOAA),
US Army Corps of Engineers (ACE), and the Water Resources Research Institute (WRRI).
The first implementation plan covered the 2005-2007 period. There have been two updates (2007-2009,
2009-2011) to that original implementation plan. This document serves as the third update (2011-2013)
to the original CHPP implementation plan.
Each division and commission was charged with developing bi-annual implementation actions that
address the goals and recommendations of the CHPP. The CHPP was updated and approved in 2010
(http://portal.ncdenr.org/web/mf/59). The majority of the recommendations in that plan remained similar
to the original recommendations, with a few additions and modifications (Appendix 2). The 2011-2013
Implementation Plan contains some ongoing actions from previous plans, new actions for previously
existing recommendations, and some new actions for new recommendations contained in the 2010 CHPP.
By working together on complicated, multi-jurisdictional issues, the CHPP Steering Committee (CSC)
has played a key role in accomplishing or making substantial progress on several environmental issues
over the past six years. This included improving compliance on existing environmental rules, completion
or major progress on mapping of shell bottom, SAV, and wetland shorelines, restoration of subtidal oyster
reefs, increasing public awareness on environmental issues, supporting research and conducting analyses
to identify Strategic Habitat Areas for focused protection, completion of a beach and inlet management
plan, and passing of the coastal stormwater rules.
Over the next few years, successful implementation of a number of CHPP initiatives will be more
difficult brought about by a reduction in funding and staff needed to work on these initiatives. The
Department will realize budget cuts of approximately 28% over the next two years. A number of the
reductions involved programs and personnel critical to the implementation of the CHPP and the
restoration and protection of important fish habitats. Eastern North Carolina’s economy is strongly linked
to a healthy environment, including clean waters for swimming and shellfish harvesting and robust fish
populations for recreational and commercial fishing. Studies compiled in the CHPP clearly show that
degraded habitats and water quality negatively impact fish populations and the economy. With that in
mind, the CSC remains committed to moving forward to protect our estuarine resources through
execution of the 2011-2013 Implementation Plan.
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Implementation of the CHPP will continue in the face of budget cuts, but progress will likely slow down
given the reductions in staff and funding seen in each agency. Over the next two years, implementation
will focus on:
Outreach to increase awareness of the value of habitat conservation, the effect of human activities on the
environment, and voluntary means to reduce nonpoint pollution such as low impact development and
proper use and disposal of endocrine disrupting chemicals like certain pesticides and prescription
medications.
Monitoring and assessment of habitat conditions through continued mapping and monitoring, support of
applicable research, and analysis of Strategic Habitat Areas.
Restoration of fish habitat, with particular focus on improving fish passage through obstruction removal
or modification and developing non-traditional compensatory mitigation techniques to restore ecological
functions where traditional mitigation is not feasible.
Protecting shallow wetlands and nursery areas by considering modifications of shoreline stabilization
rules.

Below is a complete list of implementation actions that each agency has committed to working on in the
next two-year cycle:
Division of Marine Fisheries
Goal 1: Improve effectiveness of existing rules and programs protecting coastal fish habitats
Rec
1.2
1.3

1.3
1.3
1.4
1.6

Action
Develop a data system for monitoring data and mapping the closure of shellfishing waters to
enhance the sharing of information among Departmental Divisions.
Promote habitat conservation by creating informational materials highlighting life history,
habitat use, and threats of focal species at festivals; 2) set up fish habitat displays, such as a
marsh tank, for longer events; 3) seek funding for additional displays.
Incorporate CHPP materials into current DMF outreach activities (‘This Week at the
Fisheries’ articles, Fish Eye News, Zoo FileZ).
Encourage CRFL projects related to habitat education.
Continue to review development issues and address environmental issues as they relate to the
CAMA Land Use Planning Program.
Participate in state and federal efforts to control invasive aquatic species and educate staff
and partner agencies.

Goal 2: Identify, designate and protect strategic habitat areas
Rec
2.1a
2.1b
2.1b

Action
Facilitate mapping of deep (>15 ft) estuarine bottoms, starting with lower Neuse River.
Conduct cooperative DMF/NOAA research on methods for evaluating status and trends in
SAV distribution and condition.
Continue mapping of all shallow estuarine bottom and bottom types.
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2.1b
2.2
2.2
2.2
2.2
2.2
2.2

Investigate SAV and shell bottom monitoring methods for trend assessments.
Complete SHA evaluation for Region 2.
Conduct groundtruthing of Region 1 SHA nominations.
Conduct SHA evaluation for Region 3.
Integrate resulting criteria and information from SHA committee into DENR Divisions’
guidelines, policies, and rulemaking.
Study the feasibility and benefits of developing an SAV Restoration Program.
Work with DENR to include SHA priorities within EEP local watershed plans and DENR
conservation planning tool.

Goal 3: Enhance habitat and protect it from physical impacts
Rec
3.1a
3.1a
3.1a
3.1a
3.1b
3.1b

3.1b
3.2
3.3
3.5b
3.5b

Action
Continue expanding the oyster sanctuary program.
Cooperate with university researchers on oyster larvae distribution and movement
investigations.
Enhance oyster shell recycling program. Discourage use of shell material for landscaping or
other uses besides shellfish cultch.
Work with university researchers to monitor fish/invertebrate use of oyster sanctuaries and
effect of oysters on local water quality.
Make protection and restoration of critical fisheries habitats a priority part of the One North
Carolina Naturally initiative, through incorporation of DMF data on habitat and SHAs.
Obtain funding to restore designated streams and associated wetlands designated as
anadromous fish spawning areas in the Albemarle Sound area as implementation steps for the
River Herring Fishery Management Plan.
Support efforts to restore SAV.
Work with the Division of Water Resources to minimize conflicts between Aquatic Weed
Control practices and protection of SAV habitat
Evaluate through the FMP process the need for further restrictions of bottom-disturbing gear.
Continue to study the feasibility and benefits of dam and barrier removal in general and for
mitigation.
Survey previously identified Albemarle Sound river herring spawning areas to estimate
current condition and spawning function, and identify stream obstructions on river herring
spawning streams.

Goal 4: Enhance and protect water quality
Rec
4.1a
4.1a
4.5b

Action
Seek funding to initiate research on impacts of endocrine-disrupting chemicals to blue crabs
and oysters.
Work with the Department of Agriculture and Consumer Services to develop and implement
a drug disposal program for pharmaceuticals.
DMF will seek grant funding to reduce stormwater runoff from the HQ property through use
of stormwater infiltration, rain gardens, and shoreline marsh plantings.
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4.6c

Form workgroup to determine water quality standards necessary to support SAV habitat.

Division of Coastal Management
Goal 1: Improve effectiveness of existing rules and programs protecting coastal fish habitats
Rec
1.3
1.3
1.3
1.4
1.5

Action
DCM will incorporate CHPP into their research and education efforts.
Distribute brochures and posters about fish, fish habitat, and fishing to be available for
general distribution by DENR staff.
Provide information to focus students in K-12 understanding the biodiversity of lakes,
streams, and estuaries.
Continue to review development issues and address environmental issues as they relate to the
CAMA Land Use Planning Program.
Begin analysis of DCM's estuarine shoreline mapping project.

Goal 2: Identify, designate and protect strategic habitat areas
Rec
2.1b
2.1c
2.1c

Action
NERR will initiate emergent wetland vegetation monitoring of sentinel sites.
Conduct research on the nursery role of SAV, oysters, and wetlands (through NERR in
conjunction with UNC-IMS).
Conduct research to manage intertidal oyster reefs in a changing climate (through NERR in
conjunction with UNC-IMS).

Goal 3: Enhance habitat and protect it from physical impacts
Rec
3.1c
3.1c
3.2
3.2
3.4
3.4

3.4
3.7
3.8
3.8

Action
Conduct research to determine if clams can enhance eel grass growth.
Support efforts to restore SAV.
DCM will serve as a clearinghouse for beach nourishment monitoring data and distribute
reports to review agencies.
Develop minimum criteria for monitoring beach nourishment projects.
Use shoreline mapping to develop methodology to determine estuarine shoreline recession
rates.
Encourage alternatives to vertical shoreline stabilization methods through permit
requirements and fees (including but not limited to refining rule 15A NCAC 07H .2700 GP
for Marsh Sills).
Use NOAA grant to delineate estuarine shorelines; apply methods to CAMA counties.
Develop an interagency policy for marina siting to minimize impacts to ecologically
important shallow habitats such as PNAs, AFSAs, and SAV.
Develop CRC Sea Level Rise Policy.
Teach the value and function of estuarine habitats, how these habitats may be affected by sea
level rise, and alternative methods (other than bulkheads) of estuarine shoreline stabilization.
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3.8

Develop a sea level rise education strategy including messages and audiences with CTP and
other DCM staff utilizing the information gathered from the DCM's Sea Level Rise
Perception Survey, APNEP's Climate Ready Estuary Program, and existing sea level rise
educational materials available through the NERRS and other programs.

Goal 4: Enhance and protect water quality
Rec
4.1c
4.5a
4.5a
4.5e
4.5f
4.7
4.7
4.7
4.7

Action
Incorporate power washing BMPs into the Clean Marina Manual.
Enhance DCM education efforts such as the N.C. NERR Septic Systems Workshops.
Implement Pivers Island stormwater BMP project.
Incorporate areas of high aquatic habitat value in addition to high terrestrial habitat value into
the NC CELCP.
Develop a clean boater initiative
Improve wastewater/stormwater management at coastal marinas
Inventory docks and piers in the 20 coastal counties.
North Carolina's Clean Marina Program and Clean Vessel Act activities will emphasize the
threats to fish habitat and benefits of BMPs.
Seek dedicated funding to staff DCM's Clean Marina Program and effectively implement
Best Management Practices as a non-regulatory way to improve water quality in and around
marinas and docks.

Division of Water Quality
Goal 1: Improve effectiveness of existing rules and programs protecting coastal fish habitats
Rec
1.3
1.3
1.3
1.4

Action
Conduct outreach to educate citizens about DWQ's Neuse and Tar-Pamlico riparian buffer
rules and 401 Water Quality Certification program.
Provide information to focus students in K-12 understanding the biodiversity of lakes,
streams, and estuaries.
Implement workshops for engineers and consultants on stormwater, buffer, and 401 Water
Quality Certifications.
Continue to review development issues and address environmental issues as they relate to the
CAMA Land Use Planning Program.

Goal 2: Identify, designate and protect strategic habitat areas
Rec
2.2

Action
Study the feasibility and benefits of developing an SAV Restoration Program.
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Goal 3: Enhance habitat and protect it from physical impacts
Rec
3.1c
3.5b

Action
Support efforts to restore SAV.
Continue to study the feasibility and benefits of dam and barrier removal in general and for
mitigation.

Goal 4: Enhance and protect water quality
Rec
4.1a
4.1c
4.4

4.6b
4.6c
4.7
4.8a

Action
Work with the Department of Agriculture and Consumer Services to develop and implement
a drug disposal program for pharmaceuticals.
Incorporate power washing BMPs into the Clean Marina Manual.
Provide Phase II stormwater educational & technical assistance to local governments through
the DENR Runoff Pollution Campaign and through partnerships with the Division of
Community Assistance and UNC Institute of Government.
Work towards developing a model framework to begin to evaluate the impact of the new
coastal stormwater rules on the level of non-point source runoff pollutant concentrations.
Form workgroup to determine water quality standards necessary to support SAV habitat.
Improve wastewater/stormwater management at coastal marinas.
Support early implementation of environmentally superior alternatives to waste lagoon and
spray field systems. Encourage commissions to express their support for early
implementation.

Wildlife Resources Commission
Goal 1: Improve effectiveness of existing rules and programs protecting coastal fish habitats
Rec
1.3
1.3
1.4
1.6

Action
Promote habitat conservation through the Wildlife Action Plan (Green Toolbox) and
Educational Centers.
Encourage CRFL projects related to habitat education.
Continue to review development issues and address environmental issues as they relate to the
CAMA Land Use Planning Program.
Participate in state and federal efforts to control invasive aquatic species and educate staff
and partner agencies.

Goal 2: Identify, designate and protect strategic habitat areas
Rec
2.2
2.2

Action
Conduct SHA evaluation and designation process for Pamlico Sound and tributaries (Region
2).
Conduct SHA evaluation and designation process for White Oak basin (Region 3).

6

2.2
2.2

Integrate resulting criteria and information from SHA committee into DENR Divisions’
guidelines, policies, and rulemaking.
Study the feasibility and benefits of developing an SAV Restoration Program.

Goal 3: Enhance habitat and protect it from physical impacts
Rec
3.1b

3.1b
3.1b

Action
Obtain funding to restore designated streams and associated wetlands designated as
anadromous fish spawning areas in the Albemarle Sound area as implementation steps for the
River Herring Fishery Management Plan.
Continue to study the feasibility and benefits of dam and barrier removal in general and for
mitigation.
Survey previously identified Albemarle Sound river herring spawning areas to estimate
current condition and spawning function, and identify stream obstructions on river herring
spawning streams.

Goal 4: Enhance and protect water quality
Rec
4.1c

Action
Work with NC State to develop a GIS-based map of potential sources of endocrine disrupting
chemicals statewide.

DENR
Goal 1: Improve effectiveness of existing rules and programs protecting coastal fish habitats
Rec
1.3
1.3

Action
Develop and distribute brochures and posters about fish, fish habitat, and fishing to be
available for general distribution by DENR staff.
The Department, through the Public Information Office will coordinate with the Zoo,
Aquariums, Museum of Natural Sciences, State Parks, Educational State Forests and
Environmental Education Centers to integrate the relevant components of the CHPP into
exhibits and programs.

Goal 2: Identify, designate and protect strategic habitat areas
Rec
2.1a

Action
Complete and disseminate photo-interpretation of 2007-08 coast-wide SAV imagery.

Goal 3: Enhance habitat and protect it from physical impacts
Rec
3.1b

Action
DENR review of state agency requests to the Natural Heritage Trust Fund will place a
priority on those proposals that would further the protection and restoration of critical
fisheries habitats.

7

3.1b

Make protection and restoration of critical fisheries habitats a priority part of the One North
Carolina Naturally initiative, such as developing conservation plans for the twenty coastal
counties that identify potential conservation focus areas.
The Department will assist coastal local governments in identifying navigation and stream
restoration projects of particular importance to both fish and fisheries with grants from the
State-Local projects program of the Division of Water Resources.
Provide support for ongoing marine spatial planning efforts (BOEM) task force.

3.1b

3.6

Goal 4: Enhance and protect water quality
Rec
4.4

Action
Provide Phase II stormwater educational & technical assistance to local governments through
the DENR Runoff Pollution Campaign and through partnerships with the Division of
Community Assistance and UNC Institute of Government.
Pursue funding for the Community Conservation Assistance Program with emphasis on
CHPP stormwater priorities in coastal counties.
Support early implementation of environmentally superior alternatives to waste lagoon and
spray field systems. Encourage commissions to express their support for early
implementation.

4.4
4.8a

Other Agencies
Goal 1: Improve effectiveness of existing rules and programs protecting coastal fish habitats
Rec
1.1
1.2

Agency
DFR
APNEP

1.3

APNEP

1.3

DPR, APNEP, DSWC

1.3

DFR

1.3

WRRI

1.4

NC Sea Grant

Action
Evaluate use of forestry BMPs at logging sites.
The Department, through the APNEP, will develop a
comprehensive monitoring plan for the estuarine system.
Conduct outreach to educate citizens about DWQ's Neuse and
Tar-Pamlico riparian buffer rules and 401 Water Quality
Certification program.
Provide information to focus students in K-12 understanding the
biodiversity of lakes, streams, and estuaries.
Enhance forestry BMP compliance with education videos,
outreach projects, and guide books.
Implement workshops for engineers and consultants on
stormwater, buffer, and 401 Water Quality Certifications.
Continue to review "Inner banks" development issues and
address environmental issues
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1.4

DFR

1.5

DFR

The DFR will revise its Memorandum of Agreement (MOA)
documents with the NC Division of Land Resources and the NC
Division of Water Quality to ensure compliance monitoring and
enforcement policies are consistently practiced in a timely and
seamless manner. These MOAs primarily address
interdivisional communication on the nine forestry performance
standards known as the Forest Practice Guidelines Related to
Water Quality (FPGs) and the Riparian Buffer Rules applicable
to NC’s river basins.
Develop threshold criteria for determining when a noncompliant
forestry operation directly contributes to a degradation or loss of
in-stream aquatic habitat sufficient to warrant restoration or
remediation of the affected water resource.

Goal 2: Identify, designate and protect strategic habitat areas
Rec
2.1a

Agency
APNEP

2.1a

APNEP

2.2

EEP

2.2

EEP

Action
Complete and disseminate photo-interpretation of 2007-08
coast-wide SAV imagery.
Conduct cooperative DMF/NOAA research on methods for
evaluating status and trends in SAV distribution and condition.
Study the feasibility and benefits of developing an SAV
Restoration Program.
Work with DENR to include SHA priorities within EEP local
watershed plans and DENR conservation planning tool.

Goal 3: Enhance habitat and protect it from physical impacts
Rec
3.1b

Agency
DSWC

3.1b
3.1b

DSWC
DWR

3.1b

DFR

Action
DSWC encourage local SWCDs to include Strategic Habitat
Areas and other CHPP priorities in local priority ranking system
for the Agriculture Cost Share Program and the Community
Conservation Assistance Program.
Include Strategic Habitat Areas as a priority area for CREP.
The Department will assist coastal local governments in
identifying navigation and stream restoration projects of
particular importance to both fish and fisheries with grants from
the State-Local projects program of the Division of Water
Resources.
The DFR will work with other DENR agencies to start preconstruction water quality and water quantity monitoring of
‘The Canal’.
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3.1b

EEP

3.1b

APNEP, EEP

3.5b

EEP, ACE

3.5b

EEP, ACE, DWR

3.1c

APNEP, EEP

EEP will work with the Army Corps of Engineers, the NC
Department of Transportation, and the Interagency Review
Team (IRT) on innovative mitigation projects and an appropriate
crediting system. Such projects may include the protection and
restoration of SAV and oyster beds (or other degraded fish
habitats), and the removal of certain dams and other aquatic
organism barriers.
Obtain funding to restore designated streams and associated
wetlands designated as anadromous fish spawning areas in the
Albemarle Sound area as implementation steps for the River
Herring Fishery Management Plan.
Continue to study the feasibility and benefits of dam and barrier
removal in general and for mitigation.
The Department, through the Division of Water Resources and
the Ecosystem Enhancement Program will pursue dam removal
projects where appropriate.
Support efforts to restore SAV.

Goal 4: Enhance and protect water quality
Rec
4.4

Agency
DSWC

4.5a
4.5b

Duke, NOAA
DFR

Action
Pursue funding for the Community Conservation Assistance
Program with emphasis on CHPP stormwater priorities in
coastal counties.
Implement Pivers Island stormwater BMP project.
The DFR will begin long-term water quality and water quantity
monitoring of Beddingfield Creek during 2007 in anticipation of
implementing a 3,000+ acre watershed restoration effort in the
Neuse River Basin.
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APPENDIX 1. GLOSSARY OF ACRONYMS
ACE
APNEP
CHPP
CSC
DCM
DENR
DFR
DMF
DSWC
DWQ
DWR
EEP
NERR
NOAA
SAV
WRRI

US Army Corps of Engineers
Albemarle Pamlico National Estuary Program
Coastal Habitat Protection Plan
CHPP Steering Committee
Division of Coastal Management
Department of Environment and Natural Resources
Division of Forestry Resources
Division of Marine Fisheries
Division of Soil and Water Conservation
Division of Water Quality
Division of Water Resources
Ecosystem Enhancement Program
National Estuarine Research Reserve
National Oceanic and Atmospheric Administration
Submerged Aquatic Vegetation
Water Resources Research Institute
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APPENDIX 2. CHPP GOALS AND RECOMMENDATIONS
(DEATON ET AL. 2010)
GOAL 1. IMPROVE EFFECTIVENESS OF EXISTING RULES AND PROGRAMS PROTECTING
COASTAL FISH HABITATS
1. Continue to enhance enforcement of, and compliance with, Coastal Resources Commission
(CRC), Environmental Management Commission (EMC), Marine Fisheries Commission (MFC),
and Wildlife Resources Commission (WRC) rules and permit conditions.
2. Coordinate and enhance water quality, physical habitat, and fisheries resource monitoring
(including data management) from headwaters to the nearshore ocean.
3. Enhance and expand educational outreach on the value of fish habitat, threats from land-use and
human activities, climate change, and reasons for management measures.
4. Coordinate rulemaking and data collection for enforcement among regulatory commissions and
agencies.
5. Develop and enhance assessment and management tools for addressing cumulative impacts.
6. Enhance control of invasive species with existing programs.
GOAL 2. IDENTIFY, DESIGNATE, AND PROTECT STRATEGIC HABITAT AREAS
1. Support Strategic Habitat Area assessments by:
a. Coordinating, completing, and maintaining baseline habitat mapping (including seagrass,
shell bottom, shoreline, and other bottom types) using the most appropriate technology.
b. Selective monitoring of the status of those habitats, and
c. Assessing fish-habitat linkages and effects of land use and human activities on those
habitats
2. Identify, designate, and protect Strategic Habitat Areas.
GOAL 3. ENHANCE HABITAT AND PROTECT IT FROM PHYSICAL IMPACTS
1. Expand habitat restoration in accordance with ecosystem restoration plans, including:
a. Creation of subtidal oyster reef no-take sanctuaries.
b. Re-establishment of riparian wetlands and stream hydrology.
c. Restoration of SAV habitat and shallow soft bottom nurseries.
d. Developing compensatory mitigation process to restore lost fish habitat functions.
2. Sustain healthy barrier island systems by maintaining and enhancing ecologically sound policies
for ocean and inlet shorelines and implement a comprehensive beach and inlet management plan
that provides ecologically based guidelines to protect fish habitat and address socio-economic
concerns.
3. Protect habitat from fishing gear effects through improved enforcement, establishment of
protective buffers around habitats, modified rules, and further restriction of fishing gears, where
necessary.
4. Protect estuarine and public trust shorelines and shallow water habitats by revising shoreline
stabilization rules to include consideration of erosion rates and prefer alternatives to vertical
shoreline stabilization measures that maintain shallow nursery habitat.
5. Protect and enhance habitat for migratory fishes by:
a. Incorporating the water quality and quantity needs of fish in water use planning and rule
making.
b. Eliminating or modifying obstructions to fish movements, such as dams and culverts, to
improve fish passage.

6. Ensure that energy development and infrastructure is designed and sited in a manner that
minimizes negative impacts to fish habitat, avoids new obstructions to fish passage, and where
possible provides positive impacts.
7. Protect important fish habitat functions from damage associated with activities such as dredging
and filling.
8. Develop coordinated policies including management adaptations and guidelines to increase
resiliency of fish habitat to climate change and sea level rise.
GOAL 4. ENHANCE AND PROTECT WATER QUALITY
1. Reduce point source pollution discharge by:
a. Increasing inspections of discharge treatment facilities, collection infrastructure, and
disposal sites.
b. Providing incentives for upgrading all types of discharge treatment systems.
c. Develop standards and treatment facilities that minimize the threat of endocrine
disrupting chemicals on aquatic life.
2. Adopt or modify rules or statutes to prohibit ocean wastewater discharges.
3. Prevent additional shellfish and swimming closures through targeted water quality restoration and
prohibit new or expanded stormwater outfalls to coastal beaches and to coastal shellfishing waters
(EMC surface water classifications SA and SB) except during times of emergency (as defined by
the Division of Water Quality’s Stormwater Flooding Relief Discharge Policy) when public
safety and health are threatened, and continue to phase-out existing outfalls by implementing
alternative stormwater management strategies.
4. Enhance coordination with, and financial/technical support for, local government actions to better
manage stormwater and wastewater.
5. Improve strategies throughout the river basins to reduce non-point pollution and minimize
cumulative losses of fish habitats through voluntary actions, assistance, and incentives, including:
a. Improved methods to reduce pollution from construction sites, agriculture, and forestry.
b. Increased on-site infiltration of stormwater.
c. Documentation and monitoring of small but cumulative impacts to fish habitats from
approved, un-mitigated activities.
d. Encouraging and providing incentives for low impact development.
e. Increased inspections of onsite wastewater treatment facilities.
f. Increased water re-use and recycling.
6. Improve strategies throughout the river basins to reduce non-point pollution and minimize
cumulative losses of fish habitats through rule making, including:
a. Increased use of effective vegetated buffers.
b. Implementing and assessing coastal stormwater rules and modify if justified.
c. Modified water quality standards that are adequate to support SAV habitat.
7. Maintain adequate water quality conducive to the support of present and future aquaculture.
8. Reduce non-point source pollution from large-scale animal operations by the following actions:
a. Support early implementation of environmentally superior alternatives to the current
lagoon and spray field systems as identified under the Smithfield Agreement and
continue the moratorium on new/expanded swine operations until alternative waste
treatment technology is implemented.
b. Seek additional funding to phase-out large-scale animal operations in sensitive areas and
relocate operations from sensitive areas, where necessary.
c. Use improved siting criteria to protect fish habitat.
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APPENDIX 3. CHPP STEERING COMMITTEE MEMBERS, 2009–2010
Marine Fisheries Commission
Ms. Anna Beckwith
Dr. B. J. Copeland

Morehead City
Pittsboro

252-671-3474
919-837-5024

Environmental Management Commission
Dr. Charles H. Peterson
Mr. Tom Ellis

Morehead City
Raleigh

252-726-6841
919-872-0897

Currie
New Bern

910-283-4521
252-633-7417

Cary
Manteo

919-387-0465
252-441-4464

Coastal Resources Commission
Ms. Joan Weld
Mr. Bob Emory
Wildlife Resources Commission
Mr. Bobby Purcell
Mr. Ray White
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CRC Informational Item
Beach and Inlet Management Plan
Highlights
The NC Beach and Inlet Management Plan (BIMP) is a comprehensive plan for the conservation, management and longterm sustainability of North Carolina’s beaches and inlets. The BIMP is intended to achieve three primary objectives: (1)
begin to comprehensively evaluate the condition of the state's beaches, and provide estimates of the total and annual costs
of beach maintenance; (2) promote a regional approach for related segments of the coast, and (3) support the development
of a stable and predictable funding mechanism for shoreline management, beach restoration programs and strategies.
Development of Beach and Inlet Management Regions
• Sustainable management of the state’s beaches and inlets requires regional approaches that consider related
segments of the coast rather than a project by project approach.
• Planning projects on a regional scale balances environmental and economic needs, facilitating collaboration and
pooling of local resources.
• The delineation of the regions and subregions considered the geologic framework, physical processes (wave
exposure, sediment pathways, etc.), geography, sand sources, natural resources, and common sociopolitical
concerns.
Development of Beach and Inlet Management Strategies
• The state strategy should consider a range of options: beach nourishment, increased beach access, removal of
structures encroaching onto public beach areas, inlet channel realignment, dredging navigation channels at inlet
crossings, incentives for projects that exceed minimum public access requirements, and acquisitions or
conservation easements to restrict or prevent development in high risk areas.
• Assuming beach nourishment would be the initial strategy that all the regions could support with local cost-share,
preliminary cost estimates of short- and long-term beach nourishment were compiled.
• The projected costs use the current cost-share ratio of the federal government paying 65 percent, and 35 percent is
shared by the state and local governments.
• The cost estimates assumed 112 miles of developed oceanfront shoreline that either 1) have received public
funding for past beach fill projects or for current USACE beach fill projects; or 2) are actively involved in a
USACE-sponsored investigation of a long-term beach fill project.
• The total state funding required for beach nourishment and inlet dredging per decade is projected to be $77.4
million ($7.7 million per year). This projection is based on $44 million for beach nourishment and $33.4 million
for inlet dredging.
Funding and Prioritization Strategies for Beach and Inlet Projects
• The BIMP recommends: 1) Expanded use of regional planning for beach and inlet management projects; and 2) A
dedicated state fund to support regional projects.
• The regional planning model could provide coordinated project planning and management maximizing efficiency
through area-wide sand search investigations, comprehensive shoreline monitoring for all projects in the region,
and coordinated environmental investigations and studies.
• Regional project planning could simplify coordination between state and local governments through a regional
entity.
• Creation of a state dedicated fund would make state contributions more predictable removing uncertainties for
local governments in their local financing plans such as allocation of new or existing sales or property tax
revenues.
• With project uncertainties reduced, the dredging industry could better anticipate future work, increasing
competition and potentially reducing project costs, and develop new innovative technologies to stay competitive.
Future Updates
• Future updates to the BIMP should focus on filling the data gaps identified in the plan, formalization of funding
mechanisms, and modifications of strategy options.

CHPP Steering Committee Meeting
January 24, 2011
Craven County Cooperative Extension Building
New Bern, NC

Meeting Attendees: Bob Emory (CRC), BJ Copeland (MFC), Pete Peterson (EMC), Tom Ellis (EMC),
Ray White (WRC), David Knight (DENR), Anne Deaton (DMF), Katy West (DMF), Kevin Hart (DMF),
Jessi O’Neal Baker (DMF), Jeanne Hardy (DMF), Jim Gregson (DCM), Mike Lopazanski (DCM), Ted
Tyndall (DCM), Bill Diuguid (DWQ), Patti Fowler (DEH-SS), Jimmy Johnson (DENR), Tom Gerow
(DFR), Rob Breeding (EEP), Kristin Miguez (EEP), Maria Dunn (WRC), Kristina Fischer (DSWC), Dean
Carpenter (APNEP), Dave Timpy (USACE), Lynette Batt (American Rivers), David Emmerling (PTRF),
Tess Sanders (White Oak/New Riverkeeper), John Fear (NERR), Dick Bierly (NCCF)

Call to Order and Introductions:
Dr. Pete Peterson, chair, called the meeting to order at 10:10am. A moment of silence was held in
memory of Dr. Mark Brinson.
Introductions of attendees took place. The agenda was reviewed and approved as submitted.
A motion to accept the minutes from the meetings on 3/17/2010 and 4/21/2010 was made by BJ
Copeland and a second was provided by Bob Emory. The motion to accept the two sets of minutes
as written passed unanimously.
CHPP Implementation Updates
MFC/DMF – Anne Deaton
Anne reported that the 2010 Coastal Habitat Protection Plan had been approved by all four
commissions and has been forwarded to the Environmental Review Commission and the Joint
Legislative Commission for Seafood and Aquaculture. The two legislative commissions were at
the end of their 30 day review timeline. If no comments or objections are received by end of the 30
day period, the 2010 CHPP process will be complete and the CHPP adopted by all parties. One
hundred copies of the 2010 CHPP will be printed with funding coming from the Albemarle
Pamlico National Estuary Program. Copies of the Research and Management Needs chapter were
provided to the Steering Committee and the Division representatives present.
There was considerable discussion about the upcoming budget proposal and the implications it had
regarding the implementation of the CHPP. As currently proposed by the Governor, the Oyster
Sanctuary Program would not be funded enough to allow the purchase of oyster shells or marl for
the upcoming budget cycle. There will be money available to continue with monitoring the current
sanctuaries. Money received from the American Recovery and Reinvestment Act of 2009 has kept
the building of oyster sanctuaries ahead of schedule. It was noted that the marl being placed for
oyster recruitment was breaking down much more quickly than had been anticipated. It has been
suggested that a switch to granite might be appropriate.
With regards to the SAV Mapping position within DMF, that position is still vacant. The Shellfish
Mapping Program has made significant progress working in Brunswick County. There is a pilot

project underway in the Pamlico Sound mapping deepwater shellfish beds. APNEP is a funding
partner with this project.
The DMF has provided comments regarding the listing of Atlantic Sturgeon as endangered or
threatened. DMF is concerned that any listing of Sturgeon will complicate data collection and
make it more difficult. It also will affect the permitting of certain activities.
Anne noted that the CHPP positions within the DMF have remained fully staffed.
CRC/DCM – Mike Lopazanski
Mike reported to the Steering Committee that the Beach and Inlet Management Plan
recommendations were released to the public in November. The BIMP strongly encourages
regional planning efforts and there are some dedicated dollars available to help with some
planning efforts.
The Steering Committee was informed that the DCM has hired a Clean Marina Coordinator.
Currently there are 19 certified “Clean Marinas” in the state. The coordinator will work with new
certifications as well as with marinas that need to be recertified. Educational workshops for this
program are being planned for later this year.
The CRC is currently working on a Sea Level Rise Policy for the state. It is being suggested that a
one inch rise in the sea level by 2100 be used for planning purposes. This rate would be used in
the DCM’s standards and policies. A presentation was made to the Carteret County
Commissioners about the SLR Policy. The commissioners had many questions and the suggested
rate of sea level rise generated a lot of debate.
The DCM has submitted its Sediment Criteria to both NOAA and the ACE.
Mike said that the division hopes to have its estuarine shoreline mapping effort completed by year
end for all coastal counties. Sixteen or 17 should be completed by June. Dr. Peterson mentioned
that there had been some discrepancies found by Dr. Carolyn Currin using these aerial
photographs and there is a need to physically verify the findings. David Knight asked what the
purpose was behind this mapping effort. The DCM hopes to have a number of questions answered
by this mapping exercise: how much shoreline is armored, number of docks and piers, differing
shoreline types, stabilization methods used, and erosion rates.
EMC/DWQ – Bill Diuguid
Bill briefly discussed the impacts of Executive Order #70 and its effects regarding the CHPP. Bill
seemed to think the impacts would be negligible as far as the CHPP was concerned. He noted that
the Stormwater Rules were already in place, but that the second cycle of the Phase II regulations
was approaching. Of more concern were the potential impacts of staffing issues depending on the
outcome of the budget negotiations later this year. Bill stated that the DWQ’s Regional
Supervisors were in the middle of a workload analysis. The division’s management was using this
to look at possible cutbacks brought about by potential significant budget cuts.
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Dr. Peterson brought up the issue of enforcement and inspections if the expected budget cuts
become a reality. David Knight stated there was still a lot of uncertainty surrounding “Regulatory
Reform” and what it means to the new legislature.
WRC – Maria Dunn
Maria reported that the WRC is continuing with their collaborative efforts with other DENR
agencies regarding CHPP issues: SHA 2, SAV Workgroup, potential dam removals, fish
sampling, and invasive species monitoring. Maria also informed the Steering Committee that
WRC had submitted comments as well opposed to the listing of Sturgeon as either endangered or
threatened.
DEH-SS – Patti Fowler
It was mentioned how thankful we are to have Patti still with us after having suffered a serious
heart attack while attending meetings on the Gulf Coast. Patti told the Steering Committee that she
was still looking for comments regarding the Draft Interagency Taskforce document. She
reminded the group that the purpose of the taskforce was to try and eliminate redundancy in
inspections and to agree on “like” forms and software to be used by agencies when carrying out
inspections. Jimmy will send the draft document out once more for comments.
Patti also noted that there are now an additional 40 Shellfish Dealers from two years ago that
Shellfish Sanitation is now responsible for inspecting.
DSWC – Kristina Fischer
Kristina informed the committee that the Division of Soil and Water had changed some of the
requirements under their Community Conservation and Assistance Program to allow funding to go
to non-agricultural landowners. The significance of this is that now the division, through CCAP,
can fund the building and placement of rain gardens, cisterns and marsh sills. Currently, portions
of two marsh sills are being funded through CCAP – one in Pamlico County and one in Brunswick
County.
EEP – Rob Breeding
Rob reported that the EEP is currently looking for projects in the White Oak Watershed that would
fall under their new non-traditional Mitigation Program. The EEP is in the process of conducting a
feasibility study on at least one project in this watershed.
Rob also reported that the EEP has had their Eastern Planner position frozen under the new
budgetary restrictions.
DFR – Tom Gerow
Tom reported that the DFR’s Year in Review 2010 – Water Quality Accomplishments was now
available for anyone interested. He also told the committee that the DFR has completed its
assessment NC’s forest resources. That report can be accessed at: www.ncforestassessment.com
The assessment reports on the status and trends of the forest resources in North Carolina. The DFR
has also completed an internal review of the agency utilizing public input and interaction to help
the agency better define their purpose and plan.
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Tom asked about the linkage between the recommendations found in the CHPP and the Coastal
Recreational Fishing License Grants. In the eyes of the DFR, there seems to be a disconnect as far
as water quality projects are concerned.
APNEP – Dean Carpenter
Dean reported that the Comprehensive Conservation Management Plan (CCMP) was being
rewritten by the APNEP staff for the first time since 1994. The new CCMP will support the
principles behind an Ecosystem Based Management approach. The document should be available
for public review in the spring of 2011.
Dean made informed the committee about the APNEP’s Climate Ready Estuary report written by
Bill Holman from Duke University’s Nicholas School of the Environment. The project was funded
through a grant from the National Estuary Program and was designed to as an outreach grant to
local governments and elected officials. The report will be received by APNEP’s Policy Board at
their February 3rd meeting.
The SAV Baseline Map of the entire coast of NC will be available by the middle of the year. This
map will be generated by the photographs taken in late 2007/early 2008.
A State of the Sounds seminar will be held in New Bern on November 17th. The new CCMP will
be released at this seminar.
Operation Medicine Cabinet – David Emmerling (PTRF) and Tess Sanders (White Oak/ New
Riverkeeper)
David and Tess gave a presentation to the committee regarding their efforts at minimizing the
contamination of our waters through the dumping and flushing of pharmaceuticals. 40% of all
prescription drugs are never used. Many are simply flushed down the toilet as a means of disposal.
In NC, 128 million prescriptions are filled each year. Information on this program can be found at
www.ncdoi.com/OSFM/Safekids/sk_OperationMedicineDrop
American Rivers – Lynette Batt
Lynette gave a PowerPoint presentation regarding American Rivers’ efforts to remove dams and
obstructions in order to restore habitat to anadromous fish and how the organization’s efforts relate
to the CHPP. Currently there are approximately 5600 dams in NC waters of which 70% are listed
as primarily in place for recreation. 86% of the dams in NC are privately owned.
A Dam Removal Task Force has been meeting over the past year in order to identify dams with
high potential for removal and to help dam owners work through the permitting process for
removal of the dams. Since 1998, 6 dams have been removed and there are currently 4 potential
dams being reviewed for removal. Lynette said that it costs between $50K and $75K to remove a
small five to seven foot dam. Removal of a 10 foot plus high dam will cost more than $150K.
2011-2013 CHPP Implementation Plan
The committee had a discussion about the progress, process and accomplishments of the CHPP.
Several potential issues were discussed which should be considered for the next two year cycle.
Among the issues discussed were: wind energy and the implications to fish habitat, bi-valve
shellfish mariculture and how it relates to ecosystem management and the leasing of public trust
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bottom, non-traditional compensatory mitigation, SAV rehabilitation, rapid infiltration systems
and Low Impact Development.
CICEET Grant – John Fear
John gave an update on the progress of the Cooperative Institute for Coastal and Estuarine
Environment Technology grant. This was intended to be a six year grant. However, CICEET was
defunded by Congress and the length of the grant was reduced to two years. The issues being
studied through the grant are: the eroding of estuarine shorelines, increasing coastal populations,
the importance of fringing marshlands, sea level rise and the impact of bulkheads on salt marshes
and their ecosystem services. More information regarding this grant and the findings from the
grant can be found at: www.nccoastalreserve.net
Marsh Sill Update and Discussion – David Knight
Assistant Secretary Knight introduced the topic and referenced a letter provided to the committee
from Secretary Freeman to Colonel Ryscavage with the Army Corps of Engineers. David then
asked John Fear to give a brief presentation of work currently being done to assess whether or not
the 28 currently permitted marsh sills are doing what they were intended to do. Questions that
were asked regarding the marsh sills were: Have they stabilized the property? Are there any
unanticipated problems with the marsh sills? Did the neighboring properties experience any
problems with regards to the marsh sills? The full results from this study will be available in May
of 2011 and will be presented to the CRC.
Dave Timpy with the ACE was asked to share with the committee the position of the ACE
regarding the permitting of marsh sills. The position of the ACE is that they have a General Permit
for marsh sills based on certain size restrictions and the ability of the property owner to avoid and
minimize impacts to the ecosystem. A project that does not meet the GP conditions is elevated to a
GP291 which is similar to the DCM’s major permit with a 5 year monitoring component.
During the discussion, it was suggested that there be a pre-application meeting between the
different agencies involved and the contractor to discuss alternative stabilization methods. It was
also suggested that there be a requirement for compensatory mitigation for bulkheads in order to
make marsh sills more economically attractive. Significant discussion continued. Questions were
asked about other states and how they are able to do what they do regarding marsh sills.
The discussion ended with the question, how do we make it easier for marsh sill or more difficult
for bulkheads? It was also suggested that a meeting take place with DENR agencies to look at the
permit parameters and to include the ACE, NOAA and the Coast Guard in the meeting.
The meeting adjourned at 4:45pm.
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MEMORANDUM
TO:

Coastal Resources Commission

FROM:

Mike Lopazanski and Tancred Miller

SUBJECT:

Fiscal Analysis Approvals:
 15A NCAC 7H .0304 AECs within Ocean Hazard Areas (Page 2)
 15A NCAC 7H .0312 Technical Standards for Beach Fill Projects (Page 14)
 15A NCAC 7K .0214 Installation and Maintenance of Regulatory Signs and
Markers Exempted (Page 20)

Session Law 2011-398 made numerous changes to the N.C. Administrative Procedures Act (APA),
several of them that affect the Commission’s rulemaking requirements. One of the new APA
requirements is that the Commission must review and approve any fiscal note prepared by DCM prior
to our submitting the rule for publication in the N.C. Register.
The APA requires agencies to prepare fiscal notes if a rulemaking action triggers any of three
conditions:
1. The expenditure or distribution of funds subject to the State Budget Act;
2. A change in the expenditures or revenues on a unit of local government; or
3. A substantial economic impact in aggregate on all affected parties. A substantial economic
impact is at least $500,000 in a 12-month period.
The new APA requirements apply to three rules that the Commission has already approved for public
hearing. The APA also requires that fiscal notes be included in the public hearing packet, and that the
Commission accept public comments on the fiscal notes as well as the rules themselves.
The analyses for the three rules are attached, and staff will review them with the Commission in
August.
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Basic Information
Agency
Title of the Proposed Rule

DENR, Division of Coastal Management (DCM)
Coastal Resources Commission
AECs within Ocean Hazard Areas

Citation

T15A NCAC 07H.0304

Description of the Proposed Rule

7H.0304 defines and establishes Areas of Environmental Concern
(AECs) that are considered to be within the Ocean Hazard Areas along
the State’s Atlantic Ocean shoreline. Ocean Hazard Area AECs include
the Ocean Erodible Area, High Hazard Flood Area, Inlet Hazard Area
and the Unvegetated Beach Area.

Agency Contact

Mike Lopazanski
Coastal and Ocean Policy Analyst
Mike.Lopazanski@ncdenr.gov
(252) 808-2808

Authority

G.S. 113A-107; 113A-113; 113A-124

Impact Summary

State government:
Local government:
Substantial impact:
Federal government:
Small Business:

Yes
No
No
No
No

Screening Assessment
Table 1. Screening Assessment
Circumstances

Federal Rule Certification Required: Does the proposed rule require a
federal certification statement under NCGS 150B-21(f1)?
“Substantial Economic Impact” Analysis - Federal Rule Exemption:
Does this rule meet the criterion of Federal Exemption found in NCGS 150B21.4(b1)?
Temporary Rules: Does this rule meet the criteria listed in NCGS 150B-21
relating to Temporary Rules?
Technical Corrections: Does this rule meet the criteria for a Technical
Correction laid out in NCGS 150B-21.5?
Repeal of Regulatory “Deadwood”: There are a series of situations that
may render a rule obsolete; does this rule meet any of those criteria?
Service/Financial Program: Were Proposed Rule’s Impact on State Funds
under $3 Million

Yes or No
NO
NO

NO
NO
NO
N/A

Summary
The proposed rule language clarifies how the OEA setback formula is calculated and applied to oceanfront lots,
and provides consistency with existing CRC policies regarding maximum setbacks for structures 100,000 square
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feet and greater (maximum setback equals 90 time the erosion rate). The proposed language will also remove the
100-year shoreline recession line from the calculation of the Ocean Erodible Area of Environmental Concern
(OEA). The rule language also clarifies that the use of the Unvegetated Beach (UB) designation be limited to the
OEA and that this temporary designation is being removed from Hatteras Village as the vegetation line has
exhibited recovery since 2004 and is no longer necessary. Finally, the proposed changes will remove the Inlet
Hazard Area designation from the site formerly occupied by Mad Inlet (which closed in 1997 and is not expected
to reopen). The groups most affected by these changes will be property owners located within an area between 60
and 90 times the long-term annual erosion rates, oceanfront property owners in area of Hatteras Village
designated as an unvegetated beach and property owners with in the Mad Inlet designated Inlet Hazard Area. We
estimate these annual savings from this action to be $344,370. This value does not exceed the $500,000 threshold;
therefore this rule is not considered to have a significant economic impact.
Introduction and Purpose
The Coastal Resources Commission (CRC) is initiating rule making to amend its administrative rules governing
three separate sections within 15A NCAC 07H.0304 (AECs within Ocean Hazard Areas). The first rule change is
to 07H.0304(1)(a) and consists of change in the formula used to calculate the width of the Ocean Erodible Area of
Environmental Concern (OEA) to be consistent with the CRC’s amended setback policy (T15A NCAC
07H.0306) effective August 11, 2009. The second rule change is to 07H.0304(4) related to the Unvegetated
Beach (UB) Area of Environmental Concern (AEC) designation. The CRC has adopted changes to rule language
that make the UB AEC only applicable within the OEA, as well as removing the current temporary UB
designation for Hatteras Village (adopted in 2004). The third rule change removes the Inlet Hazard Area
designation for Mad Inlet, which closed in 1997. It is considered highly unlikely by the CRC Science Panel that
Mad Inlet will reopen under current conditions.
These actions are being proposed in pursuit of multiple objectives:
1. To address deficiencies within the Ocean Hazard Area AEC rules resulting from amendment of the
CRC’s setback rules (15 A NCAC 07H.0306) that became effective August 11, 2009. This action will
clarify the language in 15A NCAC 07H.0304 and ensure consistency with existing CRC rules.
2. To ensure that large-scale development within the OEA, particularly growth in areas with higher erosion
rates (> 10 feet per year), is able to meet the CRC oceanfront setbacks to their full extent and be required
to: 1) acknowledge relevant hazards and removal requirements contained within the AEC Hazard Notice;
and 2) obtain a CAMA permit in accordance with the current CRC setback rules and consistent with the
CRC’s statutory duty and regulatory authority to protect life and property.
3. To remove the UB designation on Hatteras Village, as the vegetation line has exhibited recovery since
2004 and can once again be used for setback determinations. The UB designation was a temporary
designation and with recovery of the vegetation line this action is seen as being consistent with
established CRC policy.
The anticipated effect of this proposed rule will be a consistent application of the OEA setback formula and an
adherence to the CRC’s setback rules established under 07H.0306. While the proposed rule amendment will
increase the jurisdiction of the CRC in some areas, there will be decreases in jurisdiction in other areas. The net
result of the actions will be a decrease of 1,565 properties subject to the jurisdiction of the CRC and the
requirement for CAMA permits. Delineations of AEC boundaries are within the CRC’s authority under CAMA
(G.S. 113A-113). Based on a GIS study conducted by DCM staff using 2009 aerial base photos, there will be
approximately a 16.4% reduction in the number of properties within the OEA along the developed portions of the
barrier islands. However, as the Ocean Hazard Area of Environmental Concern in comprised of the OEA, Inlet
Hazard Area of Environmental Concern and High Hazard Flood Area of Environmental Concern, the percentage
of properties that will fall outside of the CRC’s jurisdiction is approximately 4.9%.
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The removal of the temporary UB designation on Hatteras village will have no significant effect as the stable and
natural vegetation has re-established itself at or oceanward of the measurement line set forth in the UB
designation (i.e., in some cases, the UB designation has been more restrictive for development setbacks). The
removal of the Inlet Hazard Area designation for the former location of Mad Inlet removes all of the restrictions
and use standards (15A NCAC 7H .0310) set forth by the CRC for development adjacent to active tidal inlets.
Future development would then be subject to the use standards common along all oceanfront shorelines.
Description of the Proposed Rules

OCEAN ERODIBLE AREA
The OEA boundary is defined oceanward by mean low water (MLW) and landward by a distance measured from
the first line of stable and natural vegetation (FLS&NV) equal to 60 times the long-term annual erosion rate (ER).
For the developed coastline, ERs range between two and 15 feet per year. The CRC’s setback rules require that a
minimum ER of two feet per year be applied to areas where the erosion rate is less than two feet per year. In
addition, the OEA width adds to the setback calculation the distance of shoreline recession (SR) that would be
generated from a 100-year storm event with the minimum and maximum values of 25 and 330 feet, respectively.
The current OEA width formula can be simplified as: OEA = [(60 x ER) + SR].
When placed in the context of the CRC’s amended setback rules (T15A NCAC 07H.0306 - effective August 11,
2009) which establish graduated setback requirements based on building size, the current OEA width is
inadequate to ensure that larger-scale oceanfront development complies with the maximum setback factor of 90
times the erosion rate. This issue is of particular concern for development greater than 10,000 square feet, which
is required to follow a graduated setback factor between 65 and 90 based on total floor area. However, changing
the OEA factor from 60 to 90 substantially increases the boundary of the OEA and therefore the Ocean Hazard
AEC. The Commission believes this increase is beyond what is necessary to achieve the management objectives
of the Ocean Hazard AEC – reduction in loss of life and property due to the forces indigenous to the Atlantic
shoreline.
The Commission has determined that use of the 100-year storm recession line is no longer needed as the increase
from 60 to 90 combined with the High Hazard Flood Area (V-Zones), provides the necessary CAMA jurisdiction
to implement the management objectives of the Ocean Hazard Area. The Ocean Hazard AEC is comprised of the
Ocean Erodible Area, the High Hazard Flood Area and the Inlet Hazard Area. There are General (7H .0306) and
Specific (7H .0308) Use Standards for the Ocean Hazard Areas. These standards include provisions for setbacks,
dune protection, erosion control activities, sandbags, beach nourishment, beach bulldozing, dune establishment
and stabilization, accessways, and construction standards. Reducing the OEA, does not impact the
implementation of these standards or the signing of the Ocean Hazard AEC notice as these provisions are applied
to the Ocean Hazard Area universally.
The inclusion of the 100-year storm recession line is linked to the early days of the coastal program and the initial
development of AECs. The intent of the recession line was to protect the dunes after 30 years of erosion based on
modeling. The effort was a precursor to the development of erosion rates along the coast and was intended to
delineate the regulatory area of the OEA. The recession line has not been updated and the FEMA revisions to the
V-zones during the 1990’s added dune erosion to the modeling. As this proposed action concerns the permitting
jurisdiction of the Commission, particularly the landward edge as opposed to the seaward edge, removal of the
recession line from the calculation will not significantly affect the management objectives. By increasing the
OEA factor to 90, large development (greater than 100,000 square feet) will be beyond the OEA and by default,
meeting the setback requirement.
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Removing the recession line from the calculation will also provide a degree of regulatory relief to some areas of
the coast, most notably New Hanover County where approximately 900 lots will no longer be within the OEA or
High Hazard Flood (V-Zones) AECs. However, in other areas such as Dare County, there will still be an increase
in jurisdiction where the OEA and High Hazard Flood AECs will encompass an additional 275 lots. Coastwide,
there will be a net reduction of 1,500 lots that fall within an Ocean Hazard AEC. Table 1. depicts the effects of
this action on the CRC’s jurisdiction in the eight oceanfront counties and their municipalities and communities.
Negative values indicate the number of properties that will be outside the Ocean Hazard AEC.
Table 1. Number of Properties Affected by Proposed AEC Modification
Brunswick County
Sunset Beach
Ocean Isle
Holden Beach
Oak Island
Caswell Beach/Ft.
Caswell
Bald Head Island
TOTAL:

New Hanover
County
Kure Beach
Carolina Beach
Wrightsville Beach
Figure Eight Island
TOTAL:

Pender County
Topsail Beach
Surf City
TOTAL:

Onslow County
Surf City
North Topsail
Beach
TOTAL:

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

Difference Between
Current and Proposed
Number of Lots

959
2936
2843
2376

908
2792
2740
2276

‐51
‐144
‐103
‐100

251
1123

194
1095

‐57
‐28
‐483

10488

10005

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

718
951
1276
409

328
803
997
313

3354

2441

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

757
1268

604
1030

2025

1634

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

Difference Between
Current and Proposed
Number of Lots

‐390
‐148
‐279
‐96
‐913
Difference Between
Current and Proposed
Number of Lots

‐153
‐238
‐391
Difference Between
Current and Proposed
Number of Lots

161

118

‐43

3380

3311

‐69
‐112

3541

3429
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Carteret County
Emerald Isle
Indian Beach
Salter Path
Pine Knoll Shores
Atlantic Beach
Fort Macon State
Park
TOTAL:

Hyde County
Ocracoke
TOTAL:

Dare County
Hatteras‐Buxton
Avon
Salvo ‐ Rodanthe
Whalebone ‐ Nags
Head
Kill Devil Hills
Kitty Hawk
Southern Shores
Duck ‐ Dare
County Line
TOTAL:

Currituck County
Currituck County
Line ‐ Corolla
Wildlife Refuge ‐
VA
TOTAL:

Statewide Totals:

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

Difference Between
Current and Proposed
Number of Lots

1695
563
74
763
941

1705
563
74
769
950

10
0
0
6
9

1

1

0
25

4037

4062

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

No Digital Parcel Data
NA

No Digital Parcel Data
NA

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

Difference Between
Current and Proposed
Number of Lots

National Seashore
NA
Difference Between
Current and Proposed
Number of Lots

1441
898
716

1465
955
776

24
57
60

1276
534
657
273

1331
558
697
273

55
24
40
0

474

15
275

459
6254

6529

Current Ocean Hazard AEC
(SBF*60+100 Yr+Ve Zone)
Number of Lots

Proposed Ocean Hazard
AEC (SBF*90+Ve Zone)
Number of Lots

Difference Between
Current and Proposed
Number of Lots

816

816

0

863

897

34
34

1679

1713

31378

29813
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‐1565

UNVEGETATED BEACH AREA
A second issue being addressed through this rule change focuses on the Unvegetated Beach (UB) AEC
designation and its application by the CRC on either a temporary or permanent basis to areas where no stable
natural vegetation is present. In May 2004, the CRC approved the UB designation as a temporary measurement
line used in place of the actual first line of stable and natural vegetation after the loss of vegetation from
Hurricane Isabel (September 2003). The only oceanfront community currently with an UB designation is
Hatteras Village and this proposed rule change would remove the UB designation from the Village.
Present rule language allows the UB designation in all AECs within the Ocean Hazard System (OEA, Inlet
Hazard, High Hazard Flood). However, the CRC has decided that the designation is only appropriate for the
oceanfront shoreline (OEA) and not the shoreline adjacent to inlets (Inlet Hazard Areas) where dynamic
vegetation movement is a constant and natural response to inlet processes.
INLET HAZARD AREA
The Inlet Hazard Area designations are based on a 1978 study with minor amendments in 1981. Mad Inlet closed
in 1997 and previously separated Sunset Beach and Bird Island (part of the North Carolina Coastal Reserve
system). As part of the CRC Science Panel’s ongoing review of the State’s 12 developed inlets, the Panel opted
not to review the boundary for the former Mad Inlet as it was generally accepted that the inlet would not reopen.
The CRC is therefore proceeding with removing the Inlet Hazard Area designation from the area formally known
as Mad Inlet. Removal of the IHA designation will allow property owners to develop under the more common
oceanfront development standards as opposed to the more restrictive IHA standards.
Rule Change 1: Recalculation of OEA Formula
The anticipated effect of this proposed rule will be a consistent application of the OEA setback formula and an
adherence to the CRC’s setback rules established under 07H.0306. While the proposed rule amendment will
increase the jurisdiction of the CRC in some areas, there will be decreases in jurisdiction in other areas. The net
result of the actions will be a decrease of 1,565 properties subject to the jurisdiction of the CRC and the
requirement for CAMA permits. Delineations of AEC boundaries are within the CRC’s authority under CAMA
(G.S. 113A-113). Based on a GIS study conducted by DCM staff using 2009 aerial base photos, there will be
approximately a 55% reduction in the number of properties within the OEA along the developed portions of the
barrier islands. However, as the Ocean Hazard Area of Environmental Concern in comprised of the OEA, Inlet
Hazard Area of Environmental Concern and High Hazard Flood Area of Environmental Concern, the percentage
of properties that will fall outside of the CRC’s jurisdiction is approximately 4.9%. Other minor changes are also
in the rule language for clarity and consistency with other CRC rules and policies as well as APA standards.
Rule Change 2: Removal of Hatteras Village Unvegetated Beach Designation
After on-the-ground observations at Hatteras Village in February 2010 and a review of the vegetation line
recovery since 2004, the temporary UB designation for Hatteras Village is being removed. The photos below
show how the vegetation line has reestablished itself since 2004. The result of this action will be an easing of the
setback restrictions with a return in many areas to pre-storm conditions. The actual number of properties that will
benefit is unknown as setback delineations (based on the first line of stable and natural vegetation) are determined
on a lot-by-lot basis and dependent upon the size (square footage) of development proposed for the property.
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Rule Change 3: Use of Unvegetated Beach Designation only in the OEA
The UB designation is being modified to allow its use only along the oceanfront shoreline (the OEA) and not the Inlet
Hazard AEC. Current rule language allows the UB designation in all other AECs within the Ocean Hazard System (OEA, Inlet
Hazard, High Hazard Flood). However, the CRC feels that this policy is only appropriate for the oceanfront shoreline (OEA)
and not the shoreline adjacent to inlets (Inlet Hazard Areas) where dynamic vegetation movement is a constant and natural
response to inlet processes. The UB is also not applicable to the High Hazard Flood Area landward of the OEA.
Minor changes are also incorporated in 07H.0304(4) for clarity and consistency with other CRC rules and
policies.
Rule Change 3: Use of Unvegetated Beach Designation only in the OEA
The Inlet Hazard Area designations are based on a 1978 study with minor amendments in 1981. Mad Inlet closed
in 1997 and had separated Sunset Beach and Bird Island (part of the North Carolina Coastal Reserve system). As
part of the CRC Science Panel’s ongoing review of the State’s 12 developed inlets, the Panel opted not to review
the boundary for the former Mad Inlet as it was generally accepted that the inlet would not reopen. With closure
of the inlet, the designation and accompanying restrictions are no longer necessary. Removing the Inlet Hazard
Area designation from the area formally known as Mad Inlet will allow property owners to develop under the
more common oceanfront development standards as opposed to the more restrictive IHA standards.

10

COSTS
Private Property Owners
Recalculation of OEA Formula
Property owners within CAMA’s Ocean Hazard Area of Environmental Concern (AEC) may be affected by this
action. The majority of development within the Ocean Hazard Area of Environmental Concern falls under the
CAMA Minor Permit program for single family residential structures. A CAMA Minor Permit has a $100 fee for
development within the OEA. Single family structures within the Ocean Hazard AEC but outside the OEA are
eligible for a CAMA Permit Exemption provided they meet specific standards. The fee for processing the
exemption is $50. Since FY 05/06, the CAMA Minor Permit Program has averaged 1,091 permits per year.
Assuming this average rate, a 16.4% reduction in the OEA and that the properties qualify for the Exemption, there
will be a savings in permit fees to property owners of $8,946 per year (1,091 permits X .164 X $50). In addition,
elevation surveys and engineering drawings (piling depths) are required as part of the Minor Permit application
which can add a cost of approximately $1,000 to the property owner. This action will result in a savings of
$178,924 in ancillary costs (1,091 permits X .164 X $1,000). Finally, the proposed amendment will remove
1,565 properties from permitting jurisdiction, eliminating the need for permits. This has the potential of $156,500
in savings. Since the action only alters existing permitting jurisdiction with a net result of decreasing the
permitting jurisdiction and not the requirements for development in the Ocean Hazard Area, no significant impact
on development potential is expected. In total, the proposed action will result in regulatory savings to property
owners of $344,370.
Removal of Hatteras Village Unvegetated Beach Designation
This action will affect property owners in the vicinity of Hatteras Village. The result of this action will be an
easing of the setback restrictions with a return in many areas to pre-storm conditions. The actual number of
properties that will benefit is unknown as setback delineations (based on the first line of stable and natural
vegetation) are determined on a lot-by-lot basis and dependent upon the size (square footage) of development
proposed for the property. However, removal of the fix measurement line will allow the use of existing
vegetation to determine setbacks. As the vegetation continues to recover, building envelopes within the area will
likely increase offering more opportunities for development by property owners.
Removal of Inlet Hazards Area Designation
This action will affect property owners in the vicinity of the area formally known as Mad Inlet. The result of the
removal of the designation will lift the restrictions placed on development in the area. Currently, density of
development is limited to no more than one commercial or residential unit per 15,000 square feet of land area and
only residential structures of four units or less or non-residential structures less than 5,000 square feet. There are
approximately 126 properties located in this area. Less than 10 are undeveloped. These properties would longer
be required to adhere to the density and size restrictions should they be developed or redeveloped. This will
particularly beneficial to any large, not previously subdivided as it could be developed at a greater density than
under the Inlet Hazard Area designation. The benefit to property owners is a greater development potential.
NC Department of Transportation
Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments to 7H.0304 will not affect
environmental permitting for the NC Department of Transportation (NCDOT). Though the maximum setback
factor used in the OEA calculation becomes 90 times the erosion rate for structures greater than or equal to
100,000 ft2, development such as roads, parking lots, and other public infrastructure such as utilities continue to
have a minimum setback factor of 60 feet or 30 times the shoreline erosion rate (whichever is greater) as defined
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by 07H.0306(a)(2)(I). In the event that NCDOT needs to build or maintain a road located within an Ocean
Hazard AEC, the proposed amendments will not change the CRC’s approach to permitting that activity.
Division of Coastal Management
These amendments do not reflect significant changes in how various projects are reviewed or permitted by the
Division of Coastal Management, and the Division does anticipate change in permitting receipts due to the
proposed action. However, the CAMA Minor Permit Program is administered by participating local governments
whereas they collect the $100 fee. As part of the CAMA Minor Permit Program, the Division of Coastal
Management also reimburses the participating local government for each permit processed (Minor Permit - $115
for counties and $95 for municipalities; Exemptions - $25). Over the past five years, counties have issue an
average of 341 permits per year and municipal governments 750 permits per year. The proposed action will result
in a per year savings to the Division of $13,643 [341 County Minor Permits .164 X ($115-$25) = $5,033; 750
Municipal Minor Permits X .164 X ($95-$25) = $8,610; assuming reimbursement for exemptions].
Local Government
These amendments do not reflect significant changes in how various projects are reviewed or permitted by the
Division of Coastal Management, and the Division does anticipate change in permitting receipts due to the
proposed action. However, the CAMA Minor Permit Program is administered by participating local governments
whereas they collect the $100 fee. While this action will reduce fees collected by local government, the $100
does not cover all the cost incurred by the local government when the $75-$100 public notice, site visits and other
administrative costs are factored. The shift from Minor Permits to Exemptions is anticipated to result in a
decrease in permitting receipts to local governments coastwide participating in the Minor Permitting Program of
$13,643 which is equal to reduction in reimbursements from the Division.

BENEFITS
The overall benefits of the proposed actions will be a decrease in the regulatory burden on property owners within
the Ocean Hazard Area of Environmental Concern. Proposed changes to the calculation used in defining the
Ocean Erodible Area will make more properties eligible for a CAMA Permit Exemption. There will also be an
overall decrease in the number of properties that would require development permits. The action improves the
permitting process by eliminating overlapping permit requirements of existing CRC jurisdictions within the
Ocean Hazard Area of Environmental Concern (Ocean Erodible AEC and High Hazard Flood AEC). The
amendments also utilize existing federal program designations (FEMA V-Zone flood mapping) to assist the
Commission in achieving its management objectives for the Ocean Hazard Area.
There will be a return to the standard practice of utilizing the first line of stable and natural vegetation in the
determination of oceanfront setbacks for the Hatteras Village area. Property owners will benefit from recovery of
the beachfront and the associated dunes that will allow natural conditions to dictate the siting of development as
opposed to a measurement line imposed in the aftermath of a storm.
The amendments will respond to natural changes in the environment by removing the Inlet Hazard AEC
designation and its associated development restrictions for properties in the vicinity of the now closed Mad Inlet.
Assumptions Used in Calculations
• There 31,378 properties in the current Ocean Hazard AEC
• There are 29,813 properties in the proposed Ocean Hazard AEC
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•
•
•
•
•
•
•
•
•
•
•

There are 20,734 properties in the current Ocean Erodible AEC
There are 17,333 properties in the proposed Ocean Erodible AEC
There is a 16.4% decrease in the proposed Ocean Erodible AEC
The Minor Permit fee is $100
The Exemption fee for single family structures is $50
Approximately 1,091 Minor Permits are issued per year (five year average)
Counties issue approximately 341 Minor Permits per year (five year average)
Municipalities issue approximately 750 Minor Permits per year (five year average)
Counties are reimburse $115 per Minor Permit issued
Municipalities are reimburse $95 per Minor Permit issued
Counties and municipalities are reimbursed $25 per Exemption issued
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Basic Information
Agency
Title of the Proposed Rule

DENR, Division of Coastal Management (DCM)
Coastal Resources Commission
Technical Standards for Beach Fill Projects

Citation

T15A NCAC 07H .0312

Description of the Proposed Action

The Coastal Resources Commission (CRC) proposes to amend its rule
that establishes standards for sediment that may be placed on public
beaches in fill projects, including beach nourishment, dredged material
disposal, habitat restoration, storm protection, and erosion control.

Agency Contact

Jim Gregson
Director
Jim.Gregson@ncdenr.gov
(252) 808-2808

Authority

G.S. 113-229; 113A-102(b)(1); 113A-103(5)(a); 113A-107(a); 113A113(b)(5) and (6); 113A-124

Impact Summary

State government:
Local government:
Substantial impact:
Federal government:
Small Business:

No
Yes
No
No
No

Screening Assessment
Table 1. Screening Assessment
Circumstances

Federal Rule Certification Required: Does the proposed rule require a
federal certification statement under NCGS 150B-19.1(g)(1)?
State Funds Affected: Does the proposed permanent rule require the
expenditure or distribution of funds subject to the State Budget Act, Chapter
143C of the General Statutes?
DOT Funds Affected: Will the proposed rule result in an increased cost to
the NC Department of Transportation?
Local Funds Affected: Will the proposed permanent rule affect the
expenditures or revenues of any units of local government?
Substantial Economic Impact Analysis: Does the proposed amendment
result in a substantial economic impact as defined in G.S. 150B-21.4(b1)?
Substantial Economic Impact Analysis - Federal Rule Exemption: Does
this rule meet the criterion of Federal Exemption found in NCGS 150B21.4(b1)?
Technical Corrections: Does this rule meet the criteria for a Technical
Correction laid out in NCGS 150B-21.5?
Repeal of Regulatory “Deadwood”: There are a series of situations that
may render a rule obsolete; does this rule meet any of those criteria?
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Yes or No
NO
NO

NO
YES
NO
NO

NO
NO

Introduction
The Coastal Resources Commission (CRC) is proceeding with rule making in order to amend its administrative
rule that establishes sediment compatibility standards for beach fill projects. The Division of Coastal
Management (DCM) has recently identified certain locations and circumstances where a reduced sampling
protocol should be implemented. Reduced sampling requirements will result in substantial cost savings to permit
applicants.
Purpose of Rule Change
The proposed rule change is intended to reduce sampling costs in situations where past sampling and/or project
history has shown that material from these areas has consistently been beach compatible material.
Description of the Proposed Rule
The CRC’s Technical Standards for Beach Fill Activities rule, 15A NCAC 7H.0312, first took effect in February
2007. The rule sets forth the protocols for characterizing the native beach sediments prior to a fill project, for
sampling and characterizing potential borrow area sediments, and for ensuring that the two are compatible. The
rule also establishes general criteria for excavation and placement of sediment. The rule was amended effective
April 1, 2008 to change the requirements for seafloor surveys and geophysical imaging of the seafloor in areas
with water depths of less than 10 feet due to the technical challenges and physical limitations at these shallow
depths.
These amendments would affect the characterization of borrow areas that are located within navigation channels
or sediment basins located within the active nearshore or inlet shoal complex, as well as borrow areas that are
located within offshore dredged material disposal sites. A brief summary of the proposed changes are as follows:
•

•

•

For offshore dredged material disposal sites, only one set of imagery without elevation would be required.
Line spacing for geophysical imaging would be reduced from 1,000 feet to 2,000 feet. Grid spacing for
sediment sampling would be reduced from 1,000 feet to 2,000 feet. Characterization of material
deposited after the initial characterization would not be required if the new material was removed from a
maintained navigation channels or sediment deposition basin within the active nearshore, beach or inlet
shoal system and if the original two sampling sets are found to be compatible with Section 3(a) of the
rule, i.e., less than 10% fine grained material.
Reduced sampling protocol for federal or state maintained navigation channels would be expanded to
include all maintained navigation channels and sediment deposition basins that are located within the
active nearshore, beach or inlet shoal system. In these areas only five (5) evenly spaced vertical samples
or sample spacing of no more than 5,000 linear feet, per channel or sediment basin, whichever is greater,
would be required. Swath sonar imaging of the seafloor without elevation or geophysical imaging of the
subsurface would not be required. Characterization of the recipient beach would not be required.
Carbonate analysis would not be required.
For subsequent nourishment events, two consecutive sets of sampling (with at least one dredging event
in-between) from navigation channels or sediment basins could be used for characterization of material if
the original two sampling sets are found to be compatible with Section 3(a) of the rule, i.e., less than 10%
fine grained material.

The following is a description of the individual sections of the rule, along with a discussion of any proposed
changes.
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7H.0312 (1) Characterization of the Recipient Beach
This section establishes the methodology that applicants must follow in order to determine the sediment
composition of the recipient beach.
• Part 1(a) is proposed for amendment to broaden the situations in which the characterization of the
recipient beach would not be required. Characterization of the recipient beach would no longer be
required if the material is taken directly from and completely confined to maintained navigation channels
or associated sediment basins within the active nearshore, beach or inlet shoal system.
7H.0312 (2) Characterization of the Borrow Area Sediments
This section establishes the methodology that permittees must follow in order to determine the sediment
composition of potential sediment sources.
• Part 2(c) is proposed for amendment to only require one set of imagery without elevation for offshore
dredged material disposal sites and to not require sonar imaging of the seafloor without elevation for
borrow sites completely confined to maintained navigation channels or sediment depositions basins
within the active nearshore, beach or inlet shoal system.
• Part 2(d) is proposed for amendment to reduce the grid spacing for geophysical imaging of the seafloor
subsurface in offshore dredged material disposal sites from 1,000 feet to 2,000 and to only require one set
of imaging. The allowance for not requiring subsurface geophysical imaging for borrow sites completely
confined to federally or state maintained navigation channels or upland sites would be expanded to
include all navigation channels or sediment deposition basins within the active nearshore, beach or inlet
shoal system.
• Part 2(e) is proposed for amendment to reduce the sediment sampling for borrow sites completely
confined to maintained navigation channels or sediment deposition basins within the active nearshore,
beach or inlet shoal system to no less than five (5) evenly spaced vertical samples per channel or sediment
basin, or sample spacing of no more than 5,000 linear feet (1,524 meters), whichever is greater. Two sets
of sampling data (with at least one dredging event in-between) from maintained navigation channels or
sediment deposition basins within the active nearshore, beach or inlet shoal system can be used to
characterize material for subsequent nourishment events from those areas if the sampling results are found
to be compatible with Section 3(a) of this rule. The allowance for not requiring geophysical imaging of
and below the seafloor for borrow sites completely confined to federally or state maintained navigation
channels where water depths are less than 10 feet would be expanded to include all navigation channels or
sediment deposition basins within the active nearshore, beach or inlet shoal system.
Part 2(f) is proposed for amendment to reduce the grid spacing to 2,000 feet and to not require
characterization after the initial characterization if all of the material deposited complies with Section 3(a)
of this rule as demonstrated by at least two sets of sampling data with at least one
dredging event in-between.
• Part 2(h) is proposed for amendment to expand the allowance for not requiring carbonate analysis for
borrow sites completely confined to federally or state maintained navigation channels to include all
navigation channels or sediment deposition basins within the active nearshore, beach or inlet shoal
system.
7H.0312 (3) Compatibility Determination
This section contains the criteria for determining whether recipient beach sediments and borrow area sediments
are compatible.
• Part 3(a) is proposed for amendment to expand the compatibility determination for borrow sites
completely confined to federally or state maintained navigation channels that are no less than 10% fine
grained material to include all navigation channels or sediment deposition basins within the active
nearshore, beach or inlet shoal system.
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7H.0312(4) Excavation and Placement of Sediment
This section sets out general criteria for removing sediments from borrow areas and placing them on a recipient
beach.
• Part 4(a) is proposed for amendment to require that sediment excavated from a maintained navigation
channel (not just federally or state maintained) not exceed the permitted dredge depth of the channel.
Affected Parties
All parties that currently or may in the future undertake regular beach fill projects along the oceanfront can be
affected, including Federal and State agencies, local governments, and unincorporated communities.
Pursuant to G.S. 150B-21.4(b) the agency reports that the proposed amendments may affect expenditures for
communities that undertake beach fill projects from borrow areas that will be subject to reduced sampling. The
proposed changes can substantially lower the costs of sediment compatibility sampling.
NC Department of Transportation
Pursuant to G.S. 150B-21.4(a1), the agency reports that the proposed amendments will not affect environmental
permitting for the NC Department of Transportation (NCDOT). NCDOT does not perform beach fill projects, nor
to the agency’s knowledge, does it intend to begin doing so. Dredging, spoil disposal, transportation-related fill,
and dune fortification are exempted activities under this rule.
Anticipated Effects
The primary anticipated effect of this action is a significant reduction in sampling costs to establish sediment
compatibility for certain beach fill projects. These amendments do not reflect significant changes in how various
projects are reviewed or permitted by the Division of Coastal Management, nor do they affect permit application
fees or the number of parties subject to permitting. The Division does not anticipate any change in permitting
receipts due to the proposed action.
The types of activities that would be impacted by the proposed rule changes are large beach fill or nourishment
projects which are not undertaken by private property owners. Therefore, there should be no cost to private
property owners as a result of the rule amendments.
The proposed rule changes would result in a significant cost savings to any community or group proposing a
beach fill project utilizing material from an offshore disposal site or a navigation channel or sediment deposition
basins within the active nearshore, beach or inlet shoal system. Costs are incurred to mobilize and demobilize
equipment, to drill, retrieve and analyze sediment core samples, and to collect geophysical data. These costs can
be substantially reduced by decreasing the amount of sampling required in areas where previous sampling has
consistently shown the sites to hold beach-quality sand. Conversations with the engineering firm Moffatt and
Nichol, contractor for the proposed Bogue Banks nourishment project in Carteret County indicate that the
proposed reduction in sampling would result in a cost savings of over $450,000 for an upcoming nourishment
project.
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CARTERET COUNTY PROJECT COST SAVINGS
Vibracoring Cost Savings
Initial Costs Incurred for Offshore Dredged Material Disposal Site (ODMDS):
Average costs based on 3 Contractors:
Mobilization/Demobilization = $ 37,475
Analysis cost per core = $2,713
ODMDS (Incl. Mob/Demob) @ 1000' Spacing = 181 cores
ODMDS (Incl. Mob/Demob) @ 2000' Spacing = 53 cores
One-Time Vibracore Cost Savings for 2000' Spacing
Ongoing Costs Incurred Each Time Inlet Is Used:
Beaufort and Bogue Inlet (Incl. Mob/Demob). 5 Vibracores/Inlet = 10 cores

528,528
181,264
$ 347,264

$ 64,605

Geophysical Cost Savings
ODMDS (Incl. Mob/Demob). 1000' Spacing. $1,500/mile x 62.9 miles
ODMDS (Incl. Mob/Demob). 2000' Spacing. $1,500/mile x 34.1 miles
One Time Geophysical Cost Savings for 2000' Spacing

$ 94,350
51,150
$ 43,200

Similarly, the other long-term maintenance projects at Carolina Beach, Kure Beach and Ocean Isle will
experience significant cost savings by this action. Figures provided by another marine contractor show an
average cost of $57,000 per inlet for vibracoring and analysis.
The cost savings realized by reducing the sampling intensity for an ODMDS will vary according to the size of the
site, but will be about two to three times lower than the existing requirement. In the Carteret County example
above, the county would eventually save as much as $622,878 per ODMDS project, and $64,605 per inlet project,
if they were able to comply with the proposed amendments to the rule. Just the grid spacing changes to the rule
would save Carteret County $390,464 on this project.
In no case can this proposed action result in an increased financial burden on the parties subject to this rule. To
the contrary, the parties to whom these changes would apply will experience substantial cost savings.
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Basic Information
Agency

DENR, Division of Coastal Management (DCM)
Coastal Resources Commission

Title of the Proposed Rule

Installation and Maintenance of Regulatory Signs and Markers Exempted

Citation

T15A NCAC 07K .0214

Description of the Proposed Action

The Coastal Resources Commission (CRC) proposes to adopt a rule that
exempts from the permitting requirements of CAMA certain regulatory
signs and markers that are installed by state, federal or local government
agencies or by individuals acting on behalf or said agencies.

Agency Contact

Jim Gregson
Director
Jim.Gregson@ncdenr.gov
(252) 808-2808

Authority

G.S. 113A-103(5)(c)

Impact Summary

State government:
Local government:
Substantial impact:
Federal government:
Small Business:

No
Yes
No
No
No

Screening Assessment
Table 1. Screening Assessment
Circumstances

Federal Rule Certification Required: Does the proposed rule require a
federal certification statement under NCGS 150B-19.1(g)(1)?
State Funds Affected: Does the proposed permanent rule require the
expenditure or distribution of funds subject to the State Budget Act, Chapter
143C of the General Statutes?
DOT Funds Affected: Will the proposed rule result in an increased cost to
the NC Department of Transportation?
Local Funds Affected: Will the proposed permanent rule affect the
expenditures or revenues of any units of local government?
Substantial Economic Impact Analysis: Does the proposed amendment
result in a substantial economic impact as defined in G.S. 150B-21.4(b1)?
Substantial Economic Impact Analysis - Federal Rule Exemption: Does
this rule meet the criterion of Federal Exemption found in NCGS 150B21.4(b1)?
Technical Corrections: Does this rule meet the criteria for a Technical
Correction laid out in NCGS 150B-21.5?
Repeal of Regulatory “Deadwood”: There are a series of situations that
may render a rule obsolete; does this rule meet any of those criteria?
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Yes or No
NO
NO

NO
YES
NO
NO

NO
NO

Introduction
_____________________________________________________________________________________
The Coastal Resources Commission (CRC) is proceeding with rule making in order to adopt an administrative
rule that exempts from the permitting requirements of the Coastal Area Management Act (CAMA) certain
regulatory signs and markers that are installed by state, federal or local government agencies or by individuals
acting on behalf or said agencies.
Purpose of Rule Change
The proposed rule is intended to eliminate permitting requirements and associated fees for the placement of
certain regulatory signs and markers. The rule would reduce the regulatory burden for an activity that has been
and is occurring on a regular and customary basis, has little to no resource impact and in many cases, needs to be
carried out expeditiously. In order to expedite the installation of these types of signs and markers, they should be
exempted by rule from the CAMA Permit requirements.
Description of the Proposed Rules
The proposed rule would exempt from the CAMA Permit requirements of G.S. 113A-118 certain regulatory signs
and markers that are installed by state, federal or local government agencies or by individuals acting on behalf or
said agencies.
Permits are currently required for installation of regulatory signs and markers; however, the requirement has not
been widely understood or vigorously enforced. The Division estimates that approximately ten permit
applications would be processed annually for these types of signs within CAMA AECs.
Anticipated Effects
The proposed rule is intended to eliminate certain permitting requirements for federal state or local governmental
agencies. Therefore, there should be no cost to private property owners as a result of the rule amendments.
These amendments would eliminate permit requirements for the installation of certain regulatory signs and
markers. These type permit requests represent a small percentage of the total permits processed by the Division,
typically less than ten per year. The Division anticipates a decrease of less than $1,000 in permitting receipts per
year due to the proposed action.
The proposed rule change would allow for the expeditious installation of certain regulatory signs and markers and
would remove a permitting burden from governmental agencies for these types of activities that have little to no
environmental impact. The financial impact on local governments, if any, will be a very small reduction in
expenditures.
NC Department of Transportation
Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments will not affect environmental
permitting for the NC Department of Transportation (NCDOT).
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CRC Information Item

North Carolina Department of Environment and Natural Resources
Division of Coastal Management
Beverly Eaves Perdue, Governor

James H. Gregson, Director

Dee Freeman, Secretary

August 10, 2011
MEMORANDUM
TO:
FROM:
SUBJECT:

CRC & Interested Parties
Tancred Miller
Rulemaking Update

Along with this memo is a spreadsheet that contains all of the Commission’s rules that are
currently in the rulemaking process—from those being proposed for initial action to those
reviewed by the N.C. Rules Review Commission (RRC) since the last CRC meeting. Listed
below is a description and recent history of the CRC’s action on each rule. Complete drafts of
rules scheduled for public hearing at this meeting will be available on the DCM website.
RULE DESCRIPTIONS
1. 15A NCAC 7H.0304 AECs Within Ocean Hazard Areas
Status: Fiscal review.
The original amendments will change the formula used to calculate the Ocean Erodible AEC to
make it consistent with the CRC’s new oceanfront setbacks, and remove the “unvegetated
beach” designation for Hatteras Island that was adopted in 2004. Additional changes were
approved in May to update long-term annual erosion rates for the oceanfront. Under new
amendments to the Administrative Procedures Act, the Commission must approve the fiscal
analysis for the proposed changes prior to publication in the NC Register.
2. 15A NCAC 7H.0310 Use Standards for Inlet Hazard Areas
Status: On hold.
The CRC directed staff to put further rule development on hold until after the oceanfront erosion
rate update is complete.
3. 15A NCAC 7H.0312 Technical Standards for Beach Fill Projects
Status: Fiscal review.
The Commission approved changes to sampling requirements be sent to public hearing. Under
new amendments to the Administrative Procedures Act, the Commission must approve the
fiscal analysis for the proposed changes prior to publication in the NC Register.
4. 15A NCAC 7H.0214 Installation and Maintenance of Regulatory Signs Exempted
Status: Fiscal review.
The proposed adoption would exempt certain regulatory signs from permitting requirements.
Under new amendments to the Administrative Procedures Act, the Commission must approve
the fiscal analysis for the proposed changes prior to publication in the NC Register.
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5. 15A NCAC 7M.1300
Status: In discussion/development.
A draft policy on sea-level rise is under development and will be on the Commission’s February
2011 agenda as a discussion item. Staff is continuing to present the draft to local governments
and soliciting their feedback.
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Item #

Rule Citation

Rule Title

August '11 Status

August Action
Required?

Going to public
hearing

Yes

Commission must approve fiscal analysis before public hearings can be scheduled.

On hold

No

On hold until oceanfront erosion rates update is completed.

Next Steps

1

15A NCAC 7H.0304 AECs Within Ocean Hazard Areas

2

15A NCAC 7H.0310

Use Standards for Inlet Hazard
Areas

3

15A NCAC 7H.0312

Technical Standards for Beach Fill
Projects

Going to public
hearing

Yes

Commission must approve fiscal analysis before public hearings can be scheduled.

4

15A NCAC 7K.0214

Installation & Maintenance of
Regulatory Signs Exempted

Approved for
public hearing

Yes

Commission must approve fiscal analysis before public hearings can be scheduled.

5

15A NCAC 7M.1300 Sea-Level Rise Policy

In discussion

No

Continue to accept informal public comment.

