TO:

The Coastal Resources Commission

FROM:

Christine A. Goebel, Assistant General Counsel

DATE:

June 28, 2016 (for the July 12-13, 2016 CRC Meeting)

RE:

Variance Request by Mark A. Davenport (CRC-VR-16-02)

Petitioner Mark A. Davenport (“Petitioner”) owns a lot with his wife on the west end of the Town
of Oak Island. The property is located within the Commission’s Ocean Hazard Area of
Environmental Concern (“AEC”). Since Petitioner purchased the property in 2013, the lot
experienced acceleration in 2014, which necessitated the placement of a “supersized” sandbag
structure in late-2014 and early-2015, and then the existing 3,000 square foot home was destroyed
by fire on October 31, 2015.
On February 16, 2016, Petitioner filed a CAMA Minor Permit application in order to reconstruct
a home of the same size and in the same location as the home lost to the fire. On March 8, 2016,
the Town of Oak Island’s Coastal Area Management Act (“CAMA”) Local Permitting Officer
(“LPO”) denied Petitioner’s CAMA Minor Permit application as it was inconsistent with the
applicable setback rules, where the home would be almost entirely waterward of the current
vegetation line. On May 24, 2016, Petitioner, though counsel, filed this variance petition in order
to have the oceanfront setback rules varied so he could build a new home of the same size, and in
the same location as the one lost in the fire, as proposed in his permit application.
The following additional information is attached to this memorandum:
Attachment A:
Attachment B:
Attachment C:
Attachment D:
Attachment E:

Relevant Rules
Stipulated Facts
Petitioner’s Positions and Staff’s Responses to Variance Criteria
Petitioner’s Variance Request Materials
Stipulated Exhibits including powerpoint

cc(w/enc.):

Meredith Jo Alcoke, Petitioner’s Attorney, electronically
Mary Lucasse, Special Deputy AG and CRC Counsel, electronically
Donna Coleman, Town of Oak Island CAMA LPO, electronically
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RELEVANT STATUTES OR RULES

APPENDIX A

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES
The next broad grouping is composed of those AECs that are considered natural hazard areas along
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other
adverse effects of sand, wind, and water, uncontrolled or incompatible development could
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial
possibility of excessive erosion or flood damage.

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY
(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms,
these forces are intensified and can cause significant changes in the bordering landforms and to
structures located on them. Ocean hazard area property is in the ownership of a large number of
private individuals as well as several public agencies and is used by a vast number of visitors to
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards
and the intensity of interest in the areas.
(b) The location and form of the various hazard area landforms, in particular the beaches, dunes,
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the
wave climate. For this reason, the appropriate location of structures on and near these
landforms must be reviewed carefully in order to avoid their loss or damage. As a whole, the
same flexible nature of these landforms which presents hazards to development situated
immediately on them offers protection to the land, water, and structures located landward
of them. The value of each landform lies in the particular role it plays in affording protection to
life and property. (The role of each landform is described in detail in Technical Appendix 2 in
terms of the physical processes most important to each.) Overall, however, the energy dissipation
and sand storage capacities of the landforms are most essential for the maintenance of the
landforms' protective function.
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS
(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic
shoreline is an impossibility for development located adjacent to the coast. The loss of life and
property to these forces, however, can be greatly reduced by the proper location and design of
structures and by care taken in prevention of damage to natural protective features particularly
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and
property and achieve a balance between the financial, safety, and social factors that are involved
in hazard area development.
(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with
particular attention to minimizing losses to life and property resulting from storms and longterm erosion, preventing encroachment of permanent structures on public beach areas,
preserving the natural ecological conditions of the barrier dune and beach systems, and
reducing the public costs of inappropriately sited development. Furthermore, it is the
objective of the Coastal Resources Commission to protect present common-law and statutory
public rights of access to and use of the lands and waters of the coastal area.

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS
The ocean hazard AECs contain all of the following areas:
(1) Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive
erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low
water line. The landward extent of this area is determined as follows:
(a) a distance landward from the first line of stable and natural vegetation as defined in 15A NCAC
07H .0305(a)(5) to the recession line established by multiplying the long-term annual erosion rate
times 60; provided that, where there has been no long-term erosion or the rate is less than two feet
per year, this distance shall be set at 120 feet landward from the first line of stable natural
vegetation. For the purposes of this Rule, the erosion rates are the long-term average based on
available historical data. The current long-term average erosion rate data for each segment of the
North Carolina coast is depicted on maps entitled “2011 Long-Term Average Annual Shoreline
Rate Update” and approved by the Coastal Resources Commission on May 5, 2011 (except as such
rates may be varied in individual contested cases, declaratory, or interpretive rulings). In all cases,
the rate of shoreline change shall be no less than two feet of erosion per year. The maps are
available without cost from any Local Permit Officer or the Division of Coastal Management on
the internet at http://www.nccoastalmanagement.net; and (b) a distance landward from the
recession line established in Sub-Item (1)(a) of this Rule to the recession line that would be
generated by a storm having a one percent chance of being equaled or exceeded in any given year.
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS
(a) In order to protect life and property, all development not otherwise specifically exempted or
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located
according to whichever of the following is applicable:
(1) The ocean hazard setback for development is measured in a landward direction from the
vegetation line, the static vegetation line, or the measurement line, whichever is applicable.
(2) In areas with a development line, the ocean hazard setback line shall be set at a distance in
accordance with Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development
be sited seaward of the development line.
(3) In no case shall a development line be created or established below the mean high water line.
(4) The setback distance shall be determined by both the size of development and the shoreline
long term erosion rate as defined in Rule .0304 of this Section. “Development size” is defined by
total floor area for structures and buildings or total area of footprint for development other than
structures and buildings. Total floor area includes the following:
(A) The total square footage of heated or air-conditioned living space;
(B) The total square footage of parking elevated above ground level; and
(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground
level, excluding attic space that is not designed to be load-bearing.
Decks, roof-covered porches, and walkways are not included in the total floor area unless they are
enclosed with material other than screen mesh or are being converted into an enclosed space with
material other than screen mesh.
(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no
development, including any portion of a building or structure, shall extend oceanward of the
ocean hazard setback distance. This includes roof overhangs and elevated structural components
that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings.
The ocean hazard setback is established based on the following criteria:
(A) A building or other structure less than 5,000 square feet requires a minimum setback of 60 feet
or 30 times the shoreline erosion rate, whichever is greater;
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS
(a) The following types of development shall be permitted seaward of the oceanfront setback
requirements of Rule .0306(a) of the Subchapter if all other provisions of this Subchapter
and other state and local regulations are met: [none of these includes a residential structure]
***
In all cases, this development shall be permitted only if it is landward of the vegetation line
or static vegetation line, whichever is applicable; involves no alteration or removal of primary
or frontal dunes which would compromise the integrity of the dune as a protective landform or the
dune vegetation; has overwalks to protect any existing dunes; is not essential to the continued
existence or use of an associated principal development; is not required to satisfy minimum
requirements
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STIPULATED FACTS

ATTACHMENT B

1.
Petitioner Mark A. Davenport ("Petitioner") owned an oceanfront home and
property at 6617 West Beach Drive (the "Lot") between 66th and 69th Place West in the Town of
Oak Island ("Town"), Brunswick County, North Carolina. (Lot 13 and Part of 14, West Long
Beach, Block 35, Brunswick County Registry). The Lot was platted in June of 1963.
2.
Petitioner purchased the Lot on May 24, 2013, as evidenced by a deed recorded at
Book 3410, Page 421 of the Brunswick County Registry, a copy of which is attached as a stipulated
exhibit.
3.
A photo provided by Petitioner and taken October 25, 2013, 5 months after
Petitioner purchased the property, shows the beach in front of Petitioner's Lot and is attached as
an exhibit. At the time Petitioner purchased the Lot, measurements were not taken or requested to
locate the first line of stable and natural vegetation (“FLSNV”) which existed at that time.
However, measurements were taken in August of 2013 on the adjacent Golob property which
showed that the waterward pilings supporting the Golob residence were located 68 feet from the
FLSNV.
4.
The Lot as platted is approximately 75 feet wide by 150 feet deep, for a total of
10,454 square feet (or .24 acres), as shown on a survey prepared by Licensed Professional Land
Surveyor William W. Delaney II of Tide Water Land Surveying (the "Site Survey"), a copy of
which is included as part of Petitioner's CAMA Minor Permit application. The topographical data
was measured by the surveyor on December 29, 2015. The CAMA Minor Permit application
including the Site Survey is attached as stipulated exhibits.
5.
The elevation of the Lot in the area of the proposed residence is approximately 1112 feet above MSL, as shown on the Site Survey.
6.
Survey.

The Lot is in Flood Zone VE (Elevations 17, 18, and 20) as shown on the Site

7.
The Lot is in a developed area along the oceanfront, with existing residences on
either side. The residence to the east was built in 2004, and the residence to the west was built in
2002.
8.
The Lot is within the Ocean Erodible Area of Environmental Concern ("AEC"), a
subcategory of the Ocean Hazard AEC designated by the Coastal Resources Commission ("CRC")
in 15A NCAC 7H .0304. The Lot is not located within the Inlet Hazard AEC, but lies just east of
the Inlet Hazard AEC for the Lockwood Folly Inlet.
9.
N.C.G.S. § 113A-118 requires that a CAMA permit be obtained before any
development takes place in an AEC.
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Former Residence
10.
Petitioner's 2-story home was built in 2005 and comprised approximately 3,000
square feet of heated residential space, 576 square feet of covered porch and 438 square feet of
decking, based on the tax appraisal card, attached. The site also included a concrete driveway, a
ground level storage room, and an outdoor shower. A photo of the former home is included in
Petitioner's CAMA Minor Permit application, attached as a stipulated exhibit.
11.
On October 31, 2015, the home was destroyed by fire and was considered a "total
loss" by Petitioner's insurer. Photos of the fire and aftermath are attached as stipulated exhibits.
12.
In November 2015, Petitioner demolished the remains of the home except for
approximately 33 support pilings, which were cut down to approximately 1-2 feet in height.
Proposed Residence
13.
Petitioner proposes to rebuild his home in the same footprint of the home destroyed.
If Petitioner rebuilds in the same location, the oceanward side of the proposed residence will be
located along the "average line of construction," which is the approximate line formed by the
oceanward sides of the adjacent residences. Petitioner's enclosed area will be located almost
exactly even with the enclosed area of the neighbor's house to the west (Lot 15 and P/O Lot 14
owned by Litz), and slightly landward of the enclosed area of the neighbor's house to the east (Lot
12 owned by Golob).
14.
The proposed residence is a two story, 5-bedroom residence with a total floor area
of 3,001 square feet as defined by 15A NCAC 7H .0306(a)(4). Petitioner also proposes 576 square
feet of covered porches and 438 square feet of open decking- the same size as the former residence.
CAMA Permit Application
15.
On February 16, 2016, Petitioner applied to the Town’s CAMA Local Permit
Officer (LPO) for a CAMA minor development permit to rebuild a single family residence as
described above.
16.
As required, Petitioner sent notice of the application to the two adjacent riparian
property owners and to the public through onsite posting. Neither of the adjacent owners objected
to the proposed project, and no public comments were received.
17.
On March 8, 2016, the Town’s CAMA LPO denied Petitioner's application as the
proposed development does not comply with 15A NCAC 7H .0306(a) which prohibits construction
of a single family residence seaward of the FLSNV. Petitioner's application was also denied under
15A NCAC 7H .0601 which states that no development shall be allowed in any AEC which would
result in a contravention or violation of any rules, regulations or laws of the State of North Carolina
or of local government in which the development takes place. The LPO found that the
development would contravene the Town's Local Land Use Plan Policy 2.A.17 since it did not
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meet the CRC's Ocean Hazard standards for development. A copy of the denial letter is attached
as a stipulated exhibit.
Applicable Setback Rule
18.
The CRC has adopted an erosion setback ("Erosion Setback") requirement that
applies to development along the oceanfront. 15A NCAC 7H .0306(a).
19.
The Erosion Setback is generally measured from the FLSNV. "This line represents
the boundary between the normal dry-sand beach, which is subject to constant flux due to waves,
tides, storms and wind, and more stable upland areas. [It] is generally located at or immediately
oceanward of the seaward toe of the frontal dune or erosion escarpment." 15A NCAC 7H
.0305(a)(5).
20.
The FLSNV on the Lot was staked by CAMA LPO Donna Coleman for this permit
application. It is located diagonally across the back of the Lot, cutting across the driveway and
back corners of where the former home was located. This FLSNV is depicted on Petitioner's Site
Survey as "CAMA Line as Found Flagged on 12/29/2015."
21.
Generally, structures measuring less than 5,000 square feet must be set back at a
distance of 30 times the long-term annual erosion rate affecting the Lot from the FLSNV. 15A
NCAC 07H .0306(a)(5)(A).
22.
The average annual erosion rate for the Lot is 2 feet per year. Therefore, the Erosion
Setback applicable to the Lot, for the 3,001 square foot total floor area, is 60 feet (30 years x 2
feet).
23.
On Petitioner's Lot, the 60-foot setback from the FLSNV is located within the rightof-way of West Beach Drive.
24.
There is no "building envelope" within the boundaries of the Lot once the Erosion
Setback is applied to the lot, based on the December 2015 FLSNV call. Without a variance from
the CRC, Petitioner's Lot is unbuildable for a residential structure based on the December 2015
FLSNV location.
Site Conditions
25.
Beginning in early 2014, Petitioner's Lot was affected by accelerated erosion.
DCM Field Representative Heather Coats visited the Lot on April 30, 2014, May 7, 2014 and May
16, 2014 during the accelerated erosion event. Over the span of those visits, her measurements
from the escarpment to the two oceanward corner pilings were 40’, 38’ and 28’ for the eastern
corner and 35’, 30’, and 21’ for the western corner. This demonstrates a rate of erosion of 12’-14’
over this 16-day period. Ms. Coats took similar measurements for neighboring Golob property on
April 17, 2014 and May 16, 2014, and found that the distance from the escarpment to the
oceanward house pilings went from 47’ to 30’ and 42’ to 25’. A copy of Ms. Coats’ field notes is
attached.
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26.
On May 21, 2014, Petitioner and three adjacent property owners were each issued
a CAMA General Permit for the installation of sandbags measuring the standard 20 feet in width
by 6 feet in height. The sandbags were installed by May 31, 2014.
27.
The erosion continued and the sandbag structure was, at times, overtopped by the
ocean. This overtopping caused scouring behind the sandbags and threatened the foundation piles
of the homes.
28.
On or about September 18, 2014, Petitioner and the adjacent neighbors jointly
applied for a CAMA Major Permit seeking approval to install additional sandbags with a
maximum width of 30 feet and a maximum elevation of 15.7 feet NAVD 88, protecting four homes
for a distance of 250 linear feet. The permit was denied due to inconsistency with the CRC's rules
governing size of sandbags in 15A NCAC 7H .0308.
29.
Petitioner and the adjacent neighbors filed a variance petition and request for
expedited hearing with the CRC and were heard during a November 12, 2014, special meeting of
the CRC ("2014 Variance Request").
30.
A key fact supporting the 2014 Variance Request was that the Town of Oak Island
was pursuing a beach nourishment project on the west end of Oak Island that would place sand in
front of the petitioners' lots.
31.
The CRC granted the 2014 Variance Request with the condition that construction
begin on the sandbags within 6 months. DCM issued the CAMA Major Permit November 21,
2014, and installation of the bags began soon thereafter. The larger sandbag structure was
completed in January of 2015. A copy of the CRC’s Variance Order is attached as a stipulated
exhibit.
32.
A photo taken December 6, 2014, shows the vegetation present in front of the last
three houses by the inlet. An aerial photo taken by DCM on January 29, 2016, shows Petitioner’s
vacant Lot and other properties to the ease and west. Copies of these photos are attached as
stipulated exhibits.
33.
The Town of Oak Island received CAMA Major Permit No. 21-15 for the
Lockwood Folly River Habitat Restoration Project which authorized the disposal of approximately
229,000 cubic yards of beach compatible material from the Eastern Channel and the Lockwood
Folly River on the western end of Oak Island, including in front of Petitioner’s Lot. This project
took place in March and April of 2015. Sand was placed just oceanward of the sandbags protecting
Petitioner's Lot but not behind the bags.
34.
Separately, Petitioner and his adjacent neighbors purchased 7,000 cubic yards of
beach compatible sand to build up the dune over and behind the bags, and to distribute under the
four houses. The work was done by the dredging contractor doing the Habitat Restoration Project.
35.
As shown on the Site Survey, this man-made dune measures approximately 16 feet
MSL height at its crest.
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36.
Coastal Transplants is a Brunswick County company that has specialized in dune
building and vegetation for almost two decades. Beginning in July 2015, Coastal Transplants
installed sand fences and a natural mix of native dune grasses along the newly formed dune
utilizing a long-term approach to dune management. The plantings included Sea Oats, Seashore
Elder, Bitter Panicum, and American beachgrass.
37.
At the time of the fire in October of 2015, the vegetation in front of Petitioner's Lot
had been planted but was not sufficient to qualify as a FLSNV for purposes of the Erosion Setback
rules.
38.
After the fire destroyed Petitioner's home, Coastal Transplants shifted to a more
aggressive approach to help re-establish a FLSNV that would allow Petitioner to re-build in the
same footprint.
39.
Coastal Transplants planted native dune species in July and October of 2015, and
in January and April of 2016. Petitioner and his neighbors share the cost of having these plants
fertilized twice a month and watered as needed. Coastal Transplants has planted 10,788 individual
plants on Petitioner's lot as shown on the invoices attached as stipulated exhibits.
40.
At the time of this request, Coastal Transplants is under an open contract with
Petitioner to do whatever is required to establish a FLSVN for CAMA permit approval. Petitioner
continues to work aggressively with his neighbors to protect and enhance the vegetation. See the
recent ground level photos in the powerpoint, attached.
41.
Since completion of the nourishment project in the spring of 2015, high-tide events
such as the rare super moon high tides September 27, 2015, the side effects of Hurricane Joaquin
in early October 2015, and the typical occurrence of winter storms, the ocean has not been observed
overtopping the man-made dune.
42.
As recently as May 2016, the sand had built up sufficiently around the sand fences
that Petitioner and his neighbors were allowed by the LPO to move the sand fences seaward and
add new plantings to the dune.
43.
A photo taken at low tide on April 9, 2016, shows the beach at low tide
approximately one year after the nourishment project. This photo is attached as a stipulated
exhibit.
44.
The vegetation continues to grow but still does not qualify as a FLSNV as of a
December 29, 2015 visit by the LPO and a May 17, 2016 visit by a DCM staff person.
45.
Petitioner stipulates that the proposed development is inconsistent with the
applicable Erosion Setback rule.
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Local Variance from Front Yard/Street Setback
46.
The CRC's rules governing variance procedures require that "[b]efore filing a
petition for a variance from a rule of the Commission, the person must seek relief from local
requirements restricting use of the property, and there must not be pending litigation between the
petitioner and any other person which may make the request for a variance moot." 15A NCAC 7J
.0701(a).
47.
The Town has a front yard/building setback of 15 feet ("Town Setback"). Petitioner
has not sought relief from the Town's Setback because even with a variance from the Town
Setback, there would be no building envelope within the boundaries of the Lot for a residential
structure, based on a 60-foot setback from the December 2015 FLSNV call.
48.
Petitioner could locate the proposed residence further landward without the need to
obtain a variance from the Town's Setback, but this would not make the Lot buildable for a
residential structure, based on a 60-foot setback from the December 2015 FLSNV call. Petitioner
proposes to rebuild in the same footprint as the house that burned down so that the new home, like
the old home, will be along the average line of construction.
49.
Petitioner seeks a variance from the Commission to construct the 3,001 square foot
residence as proposed in his CAMA minor permit application, along with 576 square feet of
covered porches and 438 square feet of open decking- the same size as the former residence.
50.
Aerial and ground-level photographs of the Lot and the surrounding properties are
attached as exhibits and as part of the powerpoint exhibit.
51.
In this matter, the Division of Coastal Management is represented by Christine
Goebel, Assistant General Counsel for DEQ. The Petitioner is represented by Meredith Jo Alcoke,
Esq. of the New Bern firm of Ward and Smith, P.A.
Stipulated Exhibits
1. Davenport Deed recorded at Book 3410, Page 421 of the Brunswick County Registry
2. Petitioner’s October 25, 2013 photo of the Lot
3. CAMA Minor Permit Application, including Site Survey and photo of prior home
4. Appraisal Card from Brunswick County with as-built house sketch
5. Photos of the fire and of the destroyed residence
6. Notice of CAMA minor permit application and notice to adjacent riparian owners
7. March 8, 2016 CAMA permit denial letter
8. 2014 CRC Variance Order for larger sandbags
9. Petitioner’s December 6, 2014 photo of the Lot
10. DCM’s January 29, 2016 aerial photo of the area around the Lot
11. Invoices from Coastal Transplants to Petitioner
12. Petitioner’s April 9, 2016 photo of the Lot
13. Ms. Coats’ field notes for 2014 accelerated erosion
14. Powerpoint presentation
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PETITIONERS’ and STAFF’S POSITIONS

I.

ATTACHMENT C

Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must identify the hardships.

Petitioners’ Position: Yes.
Petitioner purchased his oceanfront home in 2013. At that time, the beach in front of his Lot was
wide and had plenty of vegetation. The home was set back at least 60 feet from the first line of
stable natural vegetation, and the Lot was "buildable."
Petitioner expected to enjoy the home with his wife and young children for many years to come.
There was no way of knowing what the near future held for the property. Within a year of
purchase, the Lot experienced significant accelerated erosion, which Petitioner addressed by
installing two sets of sandbags. Then, the Town received a beach nourishment project that reversed
the pattern of erosion and allowed Petitioner to build up a substantial vegetated dune to protect his
home. As this dune-building continued, Petitioner's home was lost to a devastating fire on
Halloween night while Petitioner and his family were out trick-or-treating.
Without a variance, Petitioner's property cannot be developed with a single family residence or
any other habitable or economically viable structure. Unless a variance is granted, Petitioner can
make no reasonable and significant use of his property. Strict application of Rule 15A NCAC 7H
.0306 causes Petitioner unnecessary hardship in this case.
Staff’s Position: No.
Petitioners seek a variance from the Commission’s oceanfront setback rules, which prohibit
development waterward of the First Line of Stable and Natural Vegetation (FLSNV) except in the
limited cases of oceanfront piers providing public access and state-owned bridges. While there are
some exceptions (15A NCAC 07H .0309) to the oceanfront erosion setback rules (60-feet
landward from FLSNV in this case) that allow limited development within the setback area, the
listed structures must be located landward of the FLSNV. However, the Commission’s rules
regarding the Ocean Hazard AEC acknowledge that shoreline erosion is part of the oceanfront
system, and the intent of the rules is “minimizing losses to life and property resulting from storms
and long-term erosion, preventing encroachment of permanent structures on public beach areas,
preserving the natural ecological conditions of the barrier dune and beach systems, and reducing
the public costs of inappropriately sited development” (15A NCAC 07H .0303(b)).
Staff contend that while Petitioner faces a hardship by not being able to re-build a house similar to
that lost in the fire, given the recent oceanfront erosion on the lot which caused the recent landward
movement of the FLSNV and subsequently required the 2014-15 installation of “supersized
sandbags through a variance from the CRC, the strict application of the Commission’s oceanfront
12
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setback rules does not cause Petitioner an unnecessary hardship. Petitioner has taken steps to
address the erosion on his Lot, including receiving nourishment, paying to place additional sand
on his lot, and planting vegetation. Baring additional erosion events at this location, the vegetation
will have an opportunity to grow and may be sufficient to support a FLSNV determination that
allows construction of a new house which meets a 60-foot setback on the lot. However, until the
vegetation has time to recover enough to be part of a protective dune system, Staff contends that
allowing Petitioner to build a new home waterward of the FLSNV would constitute inappropriately
sited development.

II.

Do such hardships result from conditions peculiar to the petitioner’s property,
such as location, size, or topography of the property? Explain.

Petitioners’ Position: Yes.
The hardships result from the Lot's location along a limited stretch of beach that has experienced
accelerated erosion that appears to be more severe than the erosion on properties to the east and
west. The Lot is among approximately four lots that suffered disproportionately from the effects
of storms and lunar tides beginning in early 2014. Petitioner recognizes that although his Lot is
not within the Inlet Hazard AEC, it is still affected by nearby inlet forces. However, these forces
appear to have affected Petitioner's Lot more severely than other properties on the west end of the
island. Thus, the hardships result from the Lot's unique location within an area that experienced
accelerated erosion greater than other properties on the west end of the island.
Staff’s Position: No.
Staff agrees that the Lot is located in an area that experienced acceleration in 2014. However, it is
the combination of the erosion event and the intervening event of the house fire which combine to
cause Petitioner’s hardship. This variance request is to waive oceanfront erosion setbacks on lot
with a history of erosion in order to build a new house which is not only seaward of the setback,
but also seaward of the FLSNV. Staff notes that the hardship of the shoreline erosion on the lot,
and specifically that which has occurred since Petitioners’ purchase of the lot in 2013, is not
atypical for an ocean shoreline, especially those affected by nearby inlet forces, and is
contemplated in the Commission’s rules for the Ocean Hazard AECs. Staff identify no other
peculiar conditions on the property which cause Petitioners’ hardship.
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III.

Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioners’ Position: No.
Petitioner has taken no actions that caused the hardships. Petitioner has done everything possible
to reverse the erosion that the Lot experienced after he purchased.
Staff’s Position: No.
Staff agree that Petitioner did not cause the hardship of the erosion of the vegetation line and dune
system on their lot.

IV.

Will the variance requested by the petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards, or orders issued by the Commission;
(2) secure the public safety and welfare; and (3) preserve substantial justice?
Explain.

Petitioners’ Position: Yes.
The variance will be consistent with the spirit, purpose and intent of the Commission's rules.
The primary purpose of the ocean hazard rules is to protect life and property. 15A NCAC 7H
.0303(a). Here, life and property will be protected by the substantial frontal dune and the recently
nourished beach in front of the property. Petitioner is not seeking to rebuild a home taken by the
ocean. His home was destroyed by fire. At the time of the fire, Petitioner had already made
significant investments in rebuilding the dune by installing large sandbags, pushing sand over the
dune, and planting the dune regularly. This frontal dune has continued to stabilize and will protect
life and property as contemplated by the Commission's rules.
Public safety and welfare will be secured by this variance because the proposed development
will have no adverse impact on the public's safe use of this beach.
Substantial justice will be preserved by this variance. This is not a situation where a person
bought an unbuildable lot and is now looking for a handout. Petitioner bought a buildable lot that
experienced accelerated erosion. He then spent a tremendous amount of money to install two sets
of sandbags, to bring in beach compatible sand and build up the dune, and to plant and maintain
native dune vegetation. In the midst of these efforts, his house burned down through no fault of
his own. Petitioner now seeks simply to build back exactly what he had before in line with his
neighbors. Justice will be preserved if he is allowed to rebuild his home.
For the reasons stated above, granting Petitioner the requested variance will be consistent with
all four (4) of the criteria stated in N.C. Gen Stat. § 113A 120.1 and in NCAC 7J .0700.
Accordingly, Petitioner respectfully requests that the Commission issue a variance in accordance
the permit application.
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Staff’s Position: No.
Staff contends that granting a variance to the Petitioner in order to vary the Commission’s
oceanfront erosion setback rules so that Petitioner can build a new home waterward of the current
location of the FLSNV is not consistent with the spirit, purpose, and intent of the Commission’s
rules. The Commission’s rules have provided an oceanfront erosion setback since 1979 and since
that time, while most structures have to meet a setback landward of the vegetation line (in this
case, 60-feet), the Commission has made limited exceptions for some development to be sited
within the setback (See the nine structures listed in 07H .0309). However, the Commission has
strictly limited development waterward of the vegetation line, allowing only oceanfront piers
providing public access and state-owned bridges (See 07H. 0309(d)). While Staff are sympathetic
to Petitioner’s unfortunate circumstances, Staff believes the Commission should strictly enforce
the near-ban on development waterward of the vegetation line. In time, if the planted vegetation
continues to grows to the point it can be considered “stable and natural” as the Commission’s rules
contemplate in the definition of a vegetation line at 07H .0305(a)(5), Petitioner may be able to
meet the setback and rebuild.
Staff contends that granting a variance will not secure public safety and welfare. Allowing a new
3,000 square foot home waterward of the FLSNV will not secure public safety and welfare since
the variance would be authorizing inappropriately sited development which can interfere with the
public trust beach, be at greater risk for loss of property of the Petitioner, may become a cost to
local government should the structure need to be removed from the beachfront, and may become
a cost to the public in the form of future post-storm debris removal.
Finally, Staff contends that granting a variance would not preserve substantial justice where the
Commission’s rules already make several exceptions for development that does not have to meet
the oceanfront erosion setback rule, but this variance would go further as an exception and allow
new development on the public trust beach waterward of the vegetation line. Petitioner has taken
steps in order to help stabilize the dune, re-growing vegetation and rebuilding elevation. Given
time the FLSNV may re-establish and if so, the proposed development may meet the oceanfront
setback and receive a CAMA permit.
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ATTACHMENT D:
PETITIONERS’ VARIANCE REQUEST MATERIALS
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ATTACHMENT E:
STIPULATED EXHIBITS INCLUDING POWERPOINT
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Appraisal Card
BRUNSWICK COUNTY

6/9/2016 10:52:26 AM
Return/Appeal
Notes:

DAVENPORT MARK A
6617 W. BEACH DR OK
80020307
BRUNSWICK COUNTY (100), DOSHER HOSP TAX (100), OAK ISLAND (100), OAK ISLAND
FIRE (200)     

Reval Year: 2011 Tax Year:
L-13 P/O 14 B-135 WLB PLAT 3/113 & 798-108
2014

CARD NO. 1
of 1

Appraised by A2 on 12/01/2011 306A LONG BEACH WEST

TW-03

CONSTRUCTION DETAIL
MARKET VALUE
Foundation - 3
Eff.
BASE
Piers>8ft w/Con
4.00 USE MOD Area QUAL RATE
Sub Floor System - 4
07 01 3,139 104
88.40
Plywd/Ptl bd
8.00
TYPE: SFR RESORT
Exterior Walls - 16
Wood/Vinyl Shingle
32.00 STYLE: 3 - 2.0 Stories
Roofing Structure - 07
Irregular Ceiling
13.00
Roofing Cover - 06
Arch Shingle
6.00
Interior Wall Construction - 5
Drywall/Sheetrock
21.00
Interior Floor Cover - 12
Hardwood
10.00
Interior Floor Cover - 14
Carpet
0.00
Heating Fuel - 04
Electric
1.00
Heating Type - 09
Heat Pump Only
4.00
Air Conditioning Type - 03
Central
4.00
Bedrooms/Bathrooms/HalfBathrooms
4/3/1
17.000
Bedrooms
BAS - 4 FUS - 0 LL - 0
_
Bathrooms
BAS - 3 FUS - 0 LL - 0
_
Half-Bathrooms
BAS - 1 FUS - 0 LL - 0
_
Office
BAS - 0 FUS - 0 LL - 0
0
TOTAL POINT VALUE
120.000
BUILDING ADJUSTMENTS
Market/Design 2 Rectangle 1.0000
Quality
3 Average 1.0000
Size
Size
Size
0.8700
TOTAL ADJUSTMENT FACTOR
0.870
TOTAL QUALITY INDEX
104

RCN EYB AYB
277487 2004 2004

Parcel: 233N-E-033
PLAT: UNIQ ID
/
96087
ID NO: 203619505205

1.000 LT

DEPRECIATION
Standard 0.07000

SRC=
CI- FRLAST ACTION
EX- AT14 08
20130723
CORRELATION OF VALUE

CREDENCE TO
MARKET
93.0 DEPR. BUILDING VALUE - CARD
258,060
3,300
SFR CONSTRUCTION DEPR. OB/XF VALUE - CARD
MARKET LAND VALUE - CARD
600,000
TOTAL MARKET VALUE - CARD
861,360
TOTAL APPRAISED VALUE - CARD
861,360
TOTAL APPRAISED VALUE - PARCEL
861,362
TOTAL PRESENT USE VALUE - PARCEL
0
TOTAL VALUE DEFERRED - PARCEL
0
TOTAL TAXABLE VALUE - PARCEL $
861,362
PRIOR
BUILDING VALUE
344,220
OBXF VALUE
0
LAND VALUE
892,500
PRESENT USE VALUE
0
DEFERRED VALUE
0
TOTAL VALUE
1,236,720
PERMIT
CODE
DATE
NOTE
NUMBER
AMOUNT
ROUT: WTRSHD:
SALES DATA
OFF.
INDICATE
RECORD
DATE
DEED
SALES
BOOK PAGE MO YR
TYPE Q/U V/I
PRICE
03410 0421 5 2013 SL*
Q
I
775000
01796 0773 7 2003 WD
U
V
420000
01700 0305 2 2003 WD
Q
V
230000
01566 0513 3 2002 WD
U
V
0
00798 0105 3 1990 WD
U
V
7000
HEATED AREA 3,000
NOTES
07ST#49103

% GOOD

Click on image to enlarge

TYPE
BAS
FOP
FUS
LLU
WDD
FIREPLACE
SUBAREA
TOTALS

SUBAREA
CODE DESCRIPTION COUNT LTH WTH UNITS
GS
AREA % RPL CS 72
PIER/DOCK
60
4
240
(RESID)
1,444 100 127650
576 030 15293 TOTAL OB/XF VALUE
1,556 090 123760
280 020
4950
438 015
5834
1 - None
0
4,294

UNIT
PRICE
16.00

ORIG %
COND

BLDG# AYB EYB
0
1
2004 2004

ANN DEP
%
RATE
OVR COND
S2
86

OB/XF DEPR.
VALUE
3302
3,302

277,487

BUILDING DIMENSIONS FOP=W32S8E32N8Area:256;BAS=W32N8W14S38E14S4E10N8E22N26Area:1444;WDD=E18N12W32S12E14Area:384;FOP=E22N8W22S8Area:176;FUS=S
S38E14S4E10N8E22N34W14S8W18N8W14Area:1556;WDD=N3W18S3E18Area:54;FOP=W18S8E18N8Area:144;LLU=Area:280;TotalArea:4294
LAND INFORMATION
OTHER
ADJUSTMENTS AND
LAND
TOTAL
HIGHEST AND USE LOCAL FRON
DEPTH LND COND NOTES
ROAD
UNIT
LAND
UNT TOTAL ADJUSTED
LAND OVERRIDE LAND
BEST USE
CODE ZONING TAGE DEPTH / SIZE MOD FACT RF AC LC TO OT TYPE
PRICE
UNITS
TYP ADJST UNIT PRICE VALUE
VALUE NOTES
SFR OCEAN
0107
R7
70
150
1.0000
0 1.0000
PS 400,000.00
1.500 LT
1.000
400,000.00 600000
0
TOTAL MARKET LAND DATA
600,000
TOTAL PRESENT USE DATA

http://tax.brunsco.net/itsnet/AppraisalCard.aspx?idP=1847193&Action=Auto[6/9/2016 10:58:43 AM]

Head Acres Farms Inc
1509 George II Hwy SE
Bolivia, NC 28422-8535
(910)431-9814
smercer@coastaltransplants.com

Invoice 1022
DATE
08/03/2015

PLEASE PAY
$1,728.20

DUE DATE
09/02/2015

BILL TO

Mark Davenport
6617 West Beach Drive
Oak Island, NC
Please detach top portion and return with your payment.

ACTIVITY

QTY

RATE

AMOUNT

Installed Plants
Installed Plants

888

1.40

1,243.20

6

45.00

270.00

46

2.50

115.00

4

25.00

100.00

Installed Sand Fence
Installed Sand Fence
Installed Sand Fence
Installed Sand Fence

linear across top

Maintenance
Maintenance and Fertilization

Please make check payable to:
HEAD ACRES FARM

TOTAL DUE

$1,728.20
THANK YOU.

Invoice 1117

1509 George II Hwy SE
Bolivia, NC 28422-8535
(910)431-9814
smercer@coastaltransplants.
com
BILL TO

Mark Davenport
6617 West Beach Drive
Oak Island, NC

DATE
10/18/2015

DATE

ACCOUNT SUMMARY

08/03/2015

Balance Forward

PLEASE PAY
$2,358.20

AMOUNT

$1,728.20

Payments and credits between 08/03/2015 and 10/18/2015

0.00

New charges (details below)

630.00

Total Amount Due
ACTIVITY

Installed Plants
Installed Plants. ABG to replace fire damaged plants and to fill
hole at deck area

Please make check payable to:
COASTAL TRANSPLANTS, INC

DUE DATE
11/17/2015

$2,358.20
QTY

RATE

AMOUNT

3,000

0.21

630.00

TOTAL OF NEW CHARGES
TOTAL DUE

630.00

$2,358.20
THANK YOU.

Invoice 1118

1509 George II Hwy SE
Bolivia, NC 28422-8535
(910)431-9814
smercer@coastaltransplants.
com
BILL TO

Mark Davenport
6617 West Beach Drive
Oak Island, NC

DATE
01/19/2016

DATE

ACCOUNT SUMMARY

10/18/2015

Balance Forward

PLEASE PAY
$4,065.70

DUE DATE
02/18/2016

AMOUNT

$2,358.20

Payments and credits between 10/18/2015 and 01/19/2016

0.00

New charges (details below)

1,707.50

Total Amount Due

$4,065.70

ACTIVITY

QTY

RATE

AMOUNT

Installed Sand Fence
Installed Sand Fence. Across front of property to prevent
damage to vegetation.

100

5.00

500.00

5,750

0.21

1,207.50

Installed Plants
Installed Plants. ABG to fill in spaces from to of dune to toe of
dune.

Please make check payable to:
COASTAL TRANSPLANTS, INC

TOTAL OF NEW CHARGES
TOTAL DUE

1,707.50

$4,065.70
THANK YOU.

Invoice 1119

1509 George II Hwy SE
Bolivia, NC 28422-8535
(910)431-9814
smercer@coastaltransplants.
com
BILL TO

Mark Davenport
6617 West Beach Drive
Oak Island, NC

DATE
04/23/2016

DATE

ACCOUNT SUMMARY

10/18/2015

Balance Forward

PLEASE PAY
$6,000.70

AMOUNT

$4,065.70

Payments and credits between 10/18/2015 and 04/23/2016

0.00

New charges (details below)

1,935.00

Total Amount Due
ACTIVITY

Installed Plants
Installed Plants. Sea Oats and Bitter Panicum and Elder. Top of
dune to bottom of dune.
Installed Sand Fence
Installed Sand Fence. Moved existing fence 15 feet toward
ocean.

Please make check payable to:
COASTAL TRANSPLANTS, INC

DUE DATE
05/23/2016

$6,000.70
QTY

RATE

AMOUNT

1,150

1.50

1,725.00

6

35.00

210.00

TOTAL OF NEW CHARGES
TOTAL DUE

1,935.00

$6,000.70
THANK YOU.

Davenport Variance Request
July 13, 2016

Department of Environmental Quality

Davenport Variance Request

Google Earth Imagery 10/2014

Department of Environmental Quality
2

Davenport Variance Request

Google Earth Imagery 10/2014

Department of Environmental Quality
3

Davenport Variance Request

Reference photo of Davenport
access stairs taken from Golob
rear deck.
Petitioner’s photo dated
10/25/13

Department of Environmental Quality
4

Davenport Variance Request

Davenport Residence
6617 W. Beach Drive
Oak Island
Google Earth Imagery 10/2014
Google Earth Imagery 10/2014

Department of Environmental Quality
5

April 9, 2016
Photo provided by the Petitioner

6

Davenport Variance Request

Davenport residence destroyed by fire on
October 31, 2015
Department of Environmental Quality
7

Davenport Variance Request

DCM Aerial Reference
Photo
January 29, 2016
Davenport Lot
6617 W. Beach Drive
Oak Island
Department of Environmental Quality
8

Davenport Variance request

Litz Residence

Golob Residence

DCM Aerial
Reference Photo

Atkinson Residence

January 29, 2016
Davenport Lot
6617 W. Beach Drive
Oak Island
Department of Environmental Quality
9

Davenport Variance Request

Labeled on survey as “CAMA
Line as found flagged on
12/29/15”
Approximate First Line of Stable
Natural Vegetation

Department of Environmental Quality
10

Located by Donna Coleman
Local Permit Officer
Oak Island

Davenport Variance Request

Litz Residence

Golob Residence

Photo taken facing north
near the toe of
the man-made dune

May 17, 2016

Department of Environmental Quality
11

Davenport Variance Request
Golob Residence

Photo taken facing east
near the toe of
the man-made dune
May 17, 2016

Department of Environmental Quality
12

Davenport Variance Request

Photo taken facing east
from Litz Residence
rear deck of the man-made dune
and vegetation

May 17, 2016

Department of Environmental Quality
13

Davenport Variance Request
House Pilings
Photo taken facing northeast
from Litz Residence
rear deck of the remnant
house pilings
May 17, 2016

14

15
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Davenport Variance Request
VARIANCE CRITERIA

15A NCAC 07J.0703 (f)

-to grant a variance, the Commission must affirmatively find each of the following
factors listed in G.S. 113A-120.1(a).
(A) that unnecessary hardships would result from strict application of the
development rules, standards, or orders issued by the Commission;

(B) that such hardships result from conditions peculiar to the petitioner's property
such as the location, size, or topography of the property;
(C) that such hardships did not result from actions taken by the petitioner; and

(D) that the requested variance is consistent with the spirit, purpose and intent of
the Commission's rules, standards or orders; will secure the public safety and
welfare; and will preserve substantial justice.
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