TO:

The Coastal Resources Commission

FROM:

Christine A. Goebel, Assistant General Counsel

DATE:

June 28, 2016 (for the July 12-13, 2016 CRC Meeting)

RE:

Variance Request by Sidney L. Wade (CRC-VR-16-03)

Petitioner Sidney L. Wade (“Petitioner”) owns property in Sneads Ferry, Onslow County,
North Carolina. The property is adjacent to an unnamed creek which is part of the New River.
The property is within the Coastal Shorelines AEC, and so the first 30’ landward from normal high
water is subject to the Commission’s 30-foot buffer rule, which limits impervious surfaces and
development within the buffer. In September 2015, Petitioner applied for a CAMA minor permit
to construct a larger sunroom on the waterward side of his home, where a smaller porch currently
exists. On October 5, 2015, the Onslow County CAMA LPO denied Petitioner’s CAMA permit
application as a portion of the proposed and expanded development extended into the 30-foot
buffer contrary to 15A NCAC 7H .0209(f)(10). Petitioner now seeks a variance from the 30-foot
buffer rule in order to develop the sunroom on his property as proposed.
The following additional information is attached to this memorandum:
Attachment A:
Attachment B:
Attachment C:
Attachment D:
Attachment E:

Relevant Rules
Stipulated Facts
Petitioner’s Positions and Staff’s Responses to Variance Criteria
Petitioner’s Variance Request Materials
Stipulated Exhibits including powerpoint

cc(w/enc.):

Sidney L. Wade, Pro-se Petitioner, electronically
Mary Lucasse, Special Deputy AG and CRC Counsel, electronically
Sammie Rogers, Onslow County CAMA LPO, electronically
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RELEVANT STATUTES OR RULES

APPENDIX A

15A NCAC 07H .0209 COASTAL SHORELINES
(a) Description. The Coastal Shorelines category includes estuarine shorelines and public trust
shorelines. Estuarine shorelines AEC are those non-ocean shorelines extending from the normal
high water level or normal water level along the estuarine waters, estuaries, sounds, bays, fresh
and brackish waters, and public trust areas as set forth in an agreement adopted by the Wildlife
Resources Commission and the Department of Environment and Natural Resources [described in
Rule .0206(a) of this Section] for a distance of 75 feet landward. For those estuarine shorelines
immediately contiguous to waters classified as Outstanding Resource Waters by the
Environmental Management Commission, the estuarine shoreline AEC shall extend to 575 feet
landward from the normal high water level or normal water level, unless the Coastal Resources
Commission establishes the boundary at a greater or lesser extent following required public
hearing(s) within the affected county or counties. Public trust shorelines AEC are those non-ocean
shorelines immediately contiguous to public trust areas, as defined in Rule 07H .0207(a) of this
Section, located inland of the dividing line between coastal fishing waters and inland fishing waters
as set forth in that agreement and extending 30 feet landward of the normal high water level or
normal water level.
(b) Significance. Development within coastal shorelines influences the quality of estuarine and
ocean life and is subject to the damaging processes of shore front erosion and flooding. The coastal
shorelines and wetlands contained within them serve as barriers against flood damage and control
erosion between the estuary and the uplands. Coastal shorelines are the intersection of the upland
and aquatic elements of the estuarine and ocean system, often integrating influences from both the
land and the sea in wetland areas. Some of these wetlands are among the most productive natural
environments of North Carolina and they support the functions of and habitat for many valuable
commercial and sport fisheries of the coastal area. Many land-based activities influence the quality
and productivity of estuarine waters. Some important features of the coastal shoreline include
wetlands, flood plains, bluff shorelines, mud and sand flats, forested shorelines and other important
habitat areas for fish and wildlife.
(c) Management Objective. The management objective is to ensure that shoreline development is
compatible with the dynamic nature of coastal shorelines as well as the values and the management
objectives of the estuarine and ocean system. Other objectives are to conserve and manage the
important natural features of the estuarine and ocean system so as to safeguard and perpetuate their
biological, social, aesthetic, and economic values; to coordinate and establish a management
system capable of conserving and utilizing these shorelines so as to maximize their benefits to the
estuarine and ocean system and the people of North Carolina.
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(d) Use Standards. Acceptable uses shall be those consistent with the management objectives in
Paragraph (c) of this Rule. These uses shall be limited to those types of development activities that
will not be detrimental to the public trust rights and the biological and physical functions of the
estuarine and ocean system. Every effort shall be made by the permit applicant to avoid, mitigate
or reduce adverse impacts of development to estuarine and coastal systems through the planning
and design of the development project. In every instance, the particular location, use, and design
characteristics shall comply with the general use and specific use standards for coastal shorelines,
and where applicable, the general use and specific use standards for coastal wetlands, estuarine
waters, and public trust areas described in Rule .0208 of this Section. Development shall be
compatible with the following standards:
(10) Within the Coastal Shorelines category (estuarine and public trust shoreline AECs), new
development shall be located a distance of 30 feet landward of the normal water level or normal
high water level, with the exception of the following:
***
(F) Decks/Observation Decks limited to slatted, wooden, elevated and unroofed decks that shall
not singularly or collectively exceed 200 square feet;
***
(I) Where application of the buffer requirement would preclude placement of a residential
structure with a footprint of 1,200 square feet or less on lots, parcels and tracts platted prior to
June 1, 1999, development may be permitted within the buffer as required in Subparagraph
(d)(10) of this Rule, providing the following criteria are met:
(i) Development shall minimize the impacts to the buffer and reduce runoff by limiting land
disturbance to only so much as is necessary to construct and provide access to the residence and
to allow installation or connection of utilities such as water and sewer; and
(ii) The residential structure development shall be located a distance landward of the normal high
water or normal water level equal to 20 percent of the greatest depth of the lot. Existing structures
that encroach into the applicable buffer area may be replaced or repaired consistent with the criteria
set out in Rules .0201 and .0211 in Subchapter 07J of this Chapter; and
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STIPULATED FACTS

ATTACHMENT B

1.
Petitioner, Sidney L. Wade, Jr. (“Petitioner”), owns property with his wife located at 205
Swan Point Rd. in Sneads Ferry, Onslow County, North Carolina (the “Site”). Mr. Wade has
owned the Site since 2002 according to a deed recorded at Book 1858, Page 465 in the Onslow
County Registry, a copy of which is attached as a stipulated exhibit.
2.
The Site is located adjacent to a man-made tributary of the New River, which at this
location is part of the Atlantic Intracoastal Waterway. At this location, the New River is classified
as SA waters by the Environmental Management Commission and is open to the harvest of
shellfish.
3.
The Site is located within the Coastal Shorelines Area of Environmental Concern (“AEC”)
as it is located within 75’ of an estuarine water body. Pursuant to N.C.G.S. § 113A-118, any
development on the Site required a CAMA permit.
4.
The lot is approximately 110’ by 166’ or 18,260 square feet (0.42 acres) in area, according
to the site plan submitted with the CAMA minor permit application, a copy of which is attached
as a stipulated exhibit. As seen on the site plan submitted with the CAMA minor permit
application, approximately half of the property within the meets and bound description of
Petitioner’s deed is the creek and the marsh east of the creek.
5.
Assuming that the creek and marsh cover 60% of the lot, this lot does not meet the
Commission’s definition of a “small lot” defined as 5,000 square feet or less at 15A NCAC 7H
.0209(d)(10)(J).
6.
The current development on the Site includes an 864 square foot single-story home built
in 1949 with a 6’ x 12’ rear porch and a 7’ by 20’ covered porch facing the creek per the tax card,
a copy of which is attached as a stipulated exhibit. There is also a new bulkhead along the shoreline
which was constructed in 2014 pursuant to CAMA Major Permit No. 180-07, issued to Petitioner
by DCM on November 29, 2007, a copy of which is attached. In connection with the bulkhead
installation, a shed which can be seen in historic photos, was removed.
7.
On or about September 5, 2015, Petitioner, through his authorized agent Terry Gillette,
applied for a CAMA Minor Permit with the Onslow County LPO. A copy of the permit application
materials is attached as a stipulated exhibit, including a site plan.
8.
Petitioner’s CAMA Minor Permit application proposed the replacement of the “poorly
constructed” 7’ by 20’ screened in porch with a new 30’ by 16’ sunroom. The site plan indicates
that the waterward corners of the proposed sunroom would be located 22’9” and 23’6” from the
existing bulkhead and location of normal high water. This impervious area within the buffer is
approximately 23’ by 30’ or 690 square feet.
9.
Local setbacks applicable to the lot include a front setback of 40’, side setbacks of 8’ and
a rear setback of 15’.
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10.
The existing home is serviced by a septic system. The drain field for the system is shown
on the site plan as being south of the home.
11.
Pursuant to the Commission’s rules for minor permit applications, notice of the proposed
development and CAMA minor permit application was posted on-site, and was sent to the two
adjacent riparian owners, Mr. Fulcher and Ms. Lucas. Both acknowledged receiving notice and
made written statements of no objection, copies of which are attached as stipulated exhibits.
12.
On May 11, 2016, the Onslow County CAMA LPO denied Petitioner’s CAMA Minor
Permit application due to its inconsistency with the Commission’s 30-foot buffer rule. While the
LPO cited15A NCAC 7H .0102(e), the parties stipulate that the correct cite for the 30-foot buffer
rule is 15A NCAC 7H .0209(d)(10).
13.
On May 25, 2016, Petitioner submitted this variance petition seeking a variance from the
Commission’s 30-foot buffer rule in order to construct the porch as proposed in the application.
14.
Petitioners indicate that they are willing to construct a stormwater system which conforms
to the specifications in 15A NCAC 07H .0209(d)(10)(J)(4).
15.
Without a variance from the Commission, Petitioner could redevelop within the footprint
of the existing covered porch pursuant to 15A NCAC 07H.0209(d)(10)(H), could build an addition
approximately 9’ deep which does not intrude into the buffer, or could construct an open slatted
wooden deck up to 200 square feet within the 30-foot buffer.
16.
In this matter, the Division of Coastal Management is represented by Christine Goebel,
Assistant General Counsel for DEQ. The Petitioner is representing himself.
Stipulated Exhibits:
1.
2.
3.
4.
5.
6.
7.

2002 Deed to Petitioner recorded at 1858/465
Onslow County Property tax card
CAMA minor permit application materials, including site plan
No objection letters from adjacent riparian neighbors
May 11, 2016 denial letter
CAMA Major Permit No. 180-07 for bulkhead
Powerpoint presentation with aerial and ground level site photos
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PETITIONER’S and STAFF’S POSITIONS

ATTACHMENT C

I.
Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? If so, the petitioner
must identify the hardships.
Petitioner’s Position: Yes.
The 30ft rule poses a tremendous problem with the building of our sunroom. Our existing house
is approximately 888 sq. ft. In order to accommodate comfortable living conditions it is imperative
that we have at least a 30’ by 16’ addition. Without it we have no dining area. We only have 2
bedrooms which already leaves us with cramped quarters for any visiting family and friends. We
hoped to at least acquire space for a table and chairs and extra seating and sleeping
accommodations (example: a sleeper sofa). This has been our dream to make this our permanent
retirement home where we would like guests to feel comfortable. We have already put in a $40,000
seawall. We have invested in siding, replacement windows, metal roofing and electrical upgrades.
With a house that we bought for the magnificent view, without the sunroom, we cannot even view
the water.
Staff’s Position: No.
Staff disagrees that Petitioner will suffer an unnecessary hardship from strict application of the
Commission’s 30-foot buffer rule to Petitioner’s property. Staff acknowledges that finding space
on the lot to accommodate an addition is limited because of the location of the existing structure,
the existing septic field, the 30-foot buffer, and local setbacks. However, Staff notes that Petitioner
purchased the lot in 2002, after the buffer rule was in place. Petitioner could modify his plans for
an addition that would not require a buffer variance, as outlined in Stipulated Fact 15. Accordingly,
Staff believe that the strict application of the 30-foot buffer rule would not cause Petitioner an
unnecessary hardship.

II.
Do such hardships result from conditions peculiar to the Petitioner’s property,
such as location, size, or topography of the property? Explain.
Petitioner’s Position: Yes.
Our lot is limited in space due to a considerable amount of it actually being in the water. We
have no room to expand on the sides or street side of the house because of the septic tank and
proximity to the street.
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Staff’s Position: No.
Staff doesn’t believe any hardships alleged by Petitioner result from conditions peculiar to the
property, such as location, size or topography. While part of the platted lot area is submerged
creek and marsh, it has been so since Petitioner purchased the property in 2002 and so there
would not have been any expectation to build on it. Staff agrees that the local setbacks, septic
field placement, and the 30-foot buffer constrain the building envelope on this lot, but the upland
portion of the lot still exceeds the definition of a “small lot” defined by the Commission’s rules,
as noted in Stipulated Fact 5. In addition, Petitioner could expand on each side of the home
instead of into the buffer. Therefore, Staff concludes that there are no physical characteristics of
the property which causes any alleged hardship.

III.

Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioner’s Position: No.
By no action of petitioners do we contribute to this dilemma. The house was on the lot as it now
exists with the poorly constructed sun porch when we purchased it. The porch cannot be
repaired.
Staff’s Position: Yes.
Petitioner took title to this property in 2002 after the 30-foot buffer rules were in place as well as
the existing structure size and layout/design. While Petitioner’s proposed development is modest
in size, it is Petitioner’s design choice which fails to account for the 30-foot buffer limitations.
Accordingly, any hardship alleged by Petitioner is a result of its design choice of layout for the
proposed sunroom within the buffer.

IV.
Will the variance requested by the petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards or orders issued by the Commission; (2) secure
the public safety and welfare; and (3) preserve substantial justice? Explain.

Petitioner’s Position: Yes.
Construction of said sun porch will be built to N.C. coastal building codes in compliance with all
requirements for construction in order to protect our environment. We have researched our marsh
area and it is not considered a hatchery. We are prepared if needed to provide for any water run
off to be carried underground and distributed into a one ton water filtration bed that would keep
it away from the 30ft buffer. We will do everything possible to ensure that our coastal waters are
protected.
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Staff’s Position: No.
Staff does not believe that the variance requested by Petitioner is consistent with the spirit, purpose,
and intent of the Commission’s buffer rule, because Petitioner is able to put an addition on the
existing house with minor design changes and without intruding into the buffer, as outlined in
Stipulated Fact 15. Such alternative buffer-avoiding designs could be permitted. While the square
foot area of the structure proposed by Petitioner to be enlarged beyond the existing porch footprint
is relatively small, the fact that the same square footage can be designed to avoid the buffer is not
in the spirit of protecting the buffer, which is intended to conserve and manage the important
natural features of the estuarine and ocean system so as to safeguard and perpetuate their
biological, social, aesthetic, and economic value. Additionally, it would not preserve public safety
and welfare to have additional impervious surface and structures in the buffer without addressing
the additional stormwater and impacts to the buffer. Substantial Justice will be preserved by
requiring Petitioner to design around the buffer.
******************************************************************************
As requested by the Commission in the past for buffer variances, Staff includes the
stormwater management-related conditions which have been placed on some prior variances
issued by the Commission below.
(1) The permittee shall obtain a stormwater management plan meeting the requirements of 15A
NCAC 7H .0209(d)(10)(J)(iv), which requires that the first one and one-half inches of rainfall from
all impervious surfaces on the lot shall be collected and contained on-site in accordance with the
design standards for stormwater management for coastal counties as specified in 15A NCAC 02H
.1005. The stormwater management system shall be designed and certified by an individual who
meets applicable State occupational licensing requirements for the type of system proposed, and
approved by the appropriate governmental authority during the permit application process.
(2) Prior to occupancy and use of the sunroom addition and the issuance of a final Certificate of
Occupancy (CO) by the local permitting authority, the permittee shall provide a certification from
the design professional that the stormwater system has been inspected and installed in accordance
with this permit, the approved plans and specification and other supporting documentation.
(3) The permittee shall provide for the operation and maintenance necessary to insure that the
engineered stormwater management system functions at optimum efficiency and within the design
specifications for the life of the project.
(4) The permittee shall insure that the obligation for operation and maintenance of the stormwater
management system becomes a permanent obligation of future property owners.
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ATTACHMENT D:
PETITIONERS’ VARIANCE REQUEST MATERIALS
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ATTACHMENT E:
STIPULATED EXHIBITS INCLUDING POWERPOINT
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VARIANCE REQUEST
Petitioner – Dowell T. Gray, Jr.

Sydney L. Wade, Jr., 205 Swan Point Road, Sneads Ferry,
NC, Onslow County
Presentation prepared and presented by: Debra Wilson
Date: July 12, 2016
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