
Name : Corey Cavalier 
Organization :  

Mailing Address : 7033 Sandringham Court 
Email Address : cavalier@alumni.utexas.net 

Select Methodology (Refer to the 2014 North Carolina Draft Assessment Methodology 
link above) : Other Describe Proposed Change(s) to Assessment Methodology 

(Include in description the proposed method for determining impairment as well as 
method for determining a water body is not impaired). :  

Provide Rationale for Proposed Change (Provide the justification for changing the 
existing assessment methodology to the proposed methodology. Include references 

where applicable). :  
Other Comments on the Assessment Methodology : 
 

The EMC should have no role in reviewing technical methods for water quality 
assessment.  Instead, it would be wise to appoint a board of professional experts 

similar to NC State Water Infrastructure Commission (SWIC) in order to review 
such proposals. 
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October 19, 2012 

Ms. Kathy Stecker, Modeling and TMDL Unit Supervisor 

Division of Water Quality 

NC Department of Environment and Natural Resources 

1617 Mail Service Center 

Raleigh, NC 27699-1617 

 

Dear Ms. Stecker: 

Thank you for the opportunity to comment on the Environmental Management Commission’s 

(EMC) role in setting water quality assessment methodologies. The City of Charlotte respectfully 

submits the following comments. 

EMC’s Role 

Yes, the City of Charlotte believes that there is a valuable role for the EMC to play in 

overseeing assessment methodologies for developing the state’s list of impaired waters 

pursuant to the Clean Water Act.  The consequences of listing a water body as impaired can be 

dramatic, as the federal Clean Water Act requires development of a Total Maximum Daily Load 

(TMDL) in response to the listing. A TMDL then is implemented through MS4 NPDES permits. As 

holders of NPDES MS4 stormwater permits, we must adhere to TMDL-related permit conditions. 

We must also ensure we have the necessary financing to address the added permit terms, a 

process which takes time and planning in consultation with our governing boards. At this time 

there are shortcomings with the DWQ assessment methodology that can result in huge 

consequences placed on local municipalities. 

Transparent Assessment Methodologies 

We believe that the EMC should be active in providing more programmatic guidance and 

active in setting parameters regarding the development of the 303d list. However, we also 

believe that once programmatic guidance and parameters are put into place, the EMC should 

not be involved in decisions on individual listings or passages, or what is included or excluded 

from the listing. We ask that the EMC exercise its right to review the current methodologies 

used to develop the 303(d) list, work with DWQ and the water community to revise the process 

and methodologies and then continue to serve as an impartial, transparent forum for future 

discussions surrounding the methodologies. 
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Science-based Methodologies 

It is vital that the methodologies used to determine the 303(d) list are based in sound science, 

vetted in a transparent matter and stand up to reasonable scrutiny.  In particular, we ask that 

EMC address DWQ methodology inconsistencies. We suggest that EMC convene hearings to give 

the regulated communities opportunities for meaningful comment and presentation of data. We 

also advocate that the EMC insist that any methodologies employed by DWQ are rooted in 

strong scientific principles and are open for comment with enough time for the comments to be 

reviewed and incorporated. 

TMDL Process and Involvement  

We further suggest that the EMC work with DWQ to establish more explicit information and 

more meaningful stakeholder involvement with regard to TMDL priority ranking, model 

development, and TMDL drafts, and that a public comment period also is used to review the 

TMDL process. An explicit priority ranking, open to public comment, will allow affected 

municipalities an opportunity to collect supplemental data that will help facilitate a more 

effective TMDL process. 

We would be happy to serve on any committee dedicated to this process and we are ready to 

engage in meaningful conversation towards a solution. Please let us know if you have any 

questions. 

Sincerely, 

 
Daryl Hammock, PE 

Water Quality & Environmental Permitting Manager 

City of Charlotte, Storm Water Services Division 

600 East Fourth Street     Charlotte, NC  28202 

704-336-2167     dhammock@charlottenc.gov 

 

 

Kyle Hall, Storm Water Services 

Jennifer Frost, Storm Water Services 

Office of the Charlotte City Engineer 
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October 22, 2012 
 
Ms. Kathy Stecker, Modeling and TMDL Unit Supervisor 
Division of Water Quality 
NC Department of Environment and Natural Resources 
1617 Mail Service Center 
Raleigh, NC 27699-1617 
 
Dear Ms. Stecker, 
 
The NC League of Municipalities is a membership organization of over 550 municipalities and affiliate 
organizations, many of which are impacted by decisions made throughout the process of developing the 
state’s impaired waters list, or 303(d) list. The League’s member cities, towns, and affiliates therefore 
appreciate the opportunity to comment on whether the N.C. Environmental Management Commission 
(EMC) should be more involved in setting future assessment methodologies for developing the state’s 
list of impaired waters, and if so, to what extent. The “use assessment methodology” employed by the 
state determines the processes used to evaluate and list waters on the state’s 303(d) list. 
 
The League members support the involvement of the EMC in these processes because it would 
implement a robust public process for development of the list and total maximum daily loads (TMDLs) 
and it would publicly affirm the data guidelines and other decisions used to list waters. As an additional, 
logical extension of this oversight, League members support the EMC prioritizing the TMDL development 
schedule. 
 
Municipal water quality professionals work diligently and cooperatively with the state to address water 
body impairments in North Carolina. League members hope that future EMC involvement in the 
significant regulatory decisions inherent in the 303(d) listing process will ensure that future regulations 
target our state’s top-priority watersheds, with scientifically and legally defensible strategies that will 
improve our state’s waters. The League looks forward to working with the EMC going forward to share 
the best available information.  
 
Respectfully submitted, 

 
Erin L. Wynia 
Legislative & Regulatory Issues Manager 
ewynia@nclm.org 
(919) 715-4126 
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2 NCLM comments 
303(d) List EMC Oversight 
October 22, 2012 
 

League members have a prime responsibility for implementing the requirements of the federal Clean 
Water Act (CWA). As a result, they understand first-hand the significance of decisions made in listing 
waters on the 303(d) list, because many cities and towns have operations with wastewater and 
stormwater discharges to these “listed,” impaired waters.  
 
The consequences of listing a water body as impaired can be dramatic, as the CWA requires 
development of a TMDL in response to the listing. A TMDL is then implemented through discharge 
permits issued in accordance with the National Pollutant Discharge Elimination System (NPDES) 
program. Because all municipalities that offer wastewater treatment or manage a municipal separate 
storm sewer system hold NPDES permits, they must adhere to any additional, TMDL-related permit 
conditions. Those cities and towns must also ensure they have the necessary financing to address the 
added permit terms, a process which takes time and planning in consultation with the city or town’s 
governing board.  
 
In this context, cities and towns make the day-to-day program management decisions about where to 
best allocate resources to meet the expectations in their NPDES permits. Informed by that experience, 
League members believe there is a valuable role for the EMC to play in overseeing development of the 
303(d) list. Further, they believe the EMC should prioritize waters for TMDL development. N.C. law 
already allows the EMC to assume both roles.1 Therefore, the EMC may move quickly to address the 
2014 303(d) list. League members urge the EMC to do so. 
 
Broadly, the League believes EMC oversight in both the use assessment methodology and TMDL 
prioritization processes would advance these important goals: (1) a robust public process for 
development of the list and TMDLs; (2) affirmation of the data guidelines and other decisions used to list 
waters; and (3) a targeting of scarce state and local resources to development of the most high-priority 
TMDLs. 
 
Public process. For an undertaking with such large regulatory consequences, a robust, transparent 
public process is critical. This process need not be done through rulemaking; in fact, the League supports 
a more-nimble “EMC approval” process. In such a scenario, the EMC would advertise notice of a public 
meeting and opportunity for comment when a draft use assessment methodology is prepared – 
preferably months ahead of its use. The League also suggests a public notice and comment period on 

                                                           
1 N.C. Gen. Stat. §143B-282(c) states: “The Environmental Management Commission shall implement the 
provisions of subsections (d) and (e) of 33 U.S.C. § 1313 by identifying and prioritizing impaired waters and by 
developing appropriate total maximum daily loads of pollutants for those impaired waters. The Commission shall 
incorporate those total maximum daily loads approved by the United States Environmental Protection Agency into 
its continuing basinwide water quality planning process.” 

A-13



3 NCLM comments 
303(d) List EMC Oversight 
October 22, 2012 
 

proposed TMDL priorities at this time. Then, EMC members or appropriate Division of Water Quality 
(DWQ) staff would serve as hearing officers and provide a summary of comments to members of the 
EMC Water Quality Committee. We envision the committee and then the full EMC incorporating 
comments and approving the use assessment methodology and TMDL priorities. After this approval, 
DWQ would proceed with data analysis, pursuant to the approved use assessment methodology, and 
propose that cycle’s 303(d) list. The League supports this draft list being subject to a final public 
comment period prior to submission of the list to EPA. 
 
Data guidelines. The League suggests that the EMC, as part of its oversight, provide routine review of 
the data guidelines and other decisions used to list waters. In this way, the EMC would provide the 
answers to over-arching policy questions such as: 

· Which watersheds, if any, should be prioritized for intensive monitoring in a particular cycle?2 
· Which use support categories, if any, should be prioritized in a particular cycle? 
· How much data is required to assign a water body impairment? 
· For what time period would data be considered valid? 
· How many excursions from water quality standards justify designation as impaired? 
· If insufficient “new” data is collected, what amount of “old” data may be evaluated? 
· Which waters should be prioritized for more-intense sampling, if previous results are 

incomplete? 
· Under what circumstances should factors besides excursions from water quality standards be 

considered in determining impairment status (for example, as in the current use assessment 
methodology for copper and zinc)? 

· What water body conditions constitute bioclassifications of “severe,” “poor,” “fair,” “good/fair,” 
“good” and “excellent”? 

· Under what circumstances may a decision by a sister agency, such as the Division of Marine 
Fisheries (shellfish growth area classifications) or Department of Health and Human Services 
(fish consumption advisories), form the basis of an impairment listing? 

 
TMDL prioritization. Having the EMC set priorities for TMDL development3 -- a task related to 
development of the 303(d) list – ranks in equal importance to the need for the Commission to 

                                                           
2 Other EPA Region 4 states, such as Kentucky and Tennessee, utilize a five-year cycle to rotate through the state’s 
river basins for sampling and monitoring of water bodies. While each state still receives samples and data from 
other sites around the state from other agencies and the public each year, the state’s water body monitoring 
efforts concentrate on that year’s priority river basins. 

3 Other EPA Region 4 states provide instructive examples of TMDL prioritization. In Florida, each impaired body is 
designated as high, medium, or low priority based on specific factors such as the type of water body and the 
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4 NCLM comments 
303(d) List EMC Oversight 
October 22, 2012 
 

determine the data guidelines for development of the 303(d) list. As described above, approved TMDLs 
can significantly increase the scope of a permitted wastewater or stormwater program. A more explicit 
priority ranking of waters slated for TMDL development would help affected cities and towns better 
forecast the need for additional resources to implement their programs. The League recommends 
subjecting the TMDL priorities to the same public comment processes that the EMC may put in place for 
the use assessment methodology. 
 
In addition, a more public process for TMDL prioritization would dovetail neatly with a draft EPA 
initiative now under consideration. This initiative, which aims to formalize a TMDL program “vision” 
(attached), stresses a shift away from developing specified quantities of TMDLs each year. Instead, the 
vision recommends targeting available state and local staff and financial resources to the highest-
priority water impairment issues in each state. We believe the EMC is the natural home for this level of 
program guidance. 

                                                                                                                                                                                           
pollutant involved. And Mississippi prioritizes impaired waters for TMDL development based on the pollutant of 
concern, the basin plan rotation, and the designated uses of the water. 
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October 22, 2012 

 

VIA E-MAIL 

 

Ms. Kathy Stecker, Modeling and TMDL Unit Supervisor 

Division of Water Quality 

NC Department of Environment and Natural Resources 

1617 Mail Service Center 

Raleigh, NC 27699-1617 

 

 Re:  EMC Role in Setting Water Quality Assessment Methodology 

 

Dear Ms. Stecker, 

 

As an informal group of municipal professionals from across North Carolina, we appreciate the 

opportunity to comment on whether the N.C. Environmental Management Commission (EMC) should be 

more involved in setting future assessment methodologies for developing the state’s list of impaired 

waters, and if so, to what extent. The “use assessment methodology” employed by the state determines 

the processes used to evaluate and list waters on the state’s 303(d) list.  

 

As those responsible for implementing the requirements for the state’s numerous stormwater 

programs, such as the federal Phase I/II stormwater program or requirements in nutrient management 

strategies like the Jordan Lake Rules, we understand first-hand the significance of decisions made in 

listing waters on the 303(d) list. Many of us manage programs with stormwater discharges to these 

“listed,” impaired waters. The consequences of listing a water body as impaired can be dramatic, as the 

federal Clean Water Act requires development of a Total Maximum Daily Load (TMDL) in response to the 

listing. A TMDL then is implemented through discharge permits under the National Pollutant Discharge 

Elimination System (NPDES) program. As holders of NPDES MS4 stormwater permits, we must adhere to 

any additional, TMDL-related permit conditions. We must also ensure we have the necessary financing 

to address the added permit terms, a process which takes time and planning in consultation with our 

governing boards.  

 

In this context, we make the day-to-day program management decisions about where to best allocate 

our resources to ensure we meet the expectations laid out for us. Informed by that experience, we 

believe there is a valuable role for the EMC to play in overseeing development of the 303(d) list. Further, 

we believe the EMC should prioritize waters for TMDL development. 
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We start by noting that N.C. law already allows the EMC to assume both the 303(d) list oversight role 

and the responsibility of prioritizing TMDLs.1 Therefore, the EMC may move quickly to address the 2014 

303(d) list cycle. We urge the EMC to do so. 

 

Broadly, we believe EMC involvement in both the use assessment methodology and TMDL prioritization 

processes would advance these important goals: (1) a robust public process for development of the list 

and TMDLs; (2) affirmation of the data guidelines and other decisions used to list waters; and (3) a 

targeting of scarce state and local resources to development of the most high-priority TMDLs. 

 

Public process. For an undertaking with such large regulatory consequences, we believe a robust, 

transparent public process is critical. We do not suggest that this process must be done through 

rulemaking; in fact, we support a more-nimble “EMC approval” process. In such a scenario, the EMC 

would advertise notice of a public meeting and opportunity for comment when a draft use assessment 

methodology is prepared – preferably months ahead of its use. We also support public notice and 

comment on proposed TMDL priorities at this time. Then, EMC members or appropriate Division of 

Water Quality (DWQ) staff would serve as hearing officers and provide a summary of comments to 

members of the EMC Water Quality Committee. We envision the committee and then the full EMC 

incorporating comments and approving the use assessment methodology and TMDL priorities. After this 

approval, DWQ would proceed with data analysis, pursuant to the approved use assessment 

methodology, and propose the 303(d) list. We support this draft list being subject to a final public 

comment period prior to submission of the list to EPA. 

 

Data guidelines. We would expect EMC oversight to provide routine review of the data guidelines and 

other decisions used to list waters. In this way, the EMC would provide the answers to over-arching 

policy questions such as: 

 Which watersheds, if any, should be prioritized for intensive monitoring in a particular cycle?2 

 Which use support categories, if any, should be prioritized in a particular cycle? 

 How much data is required to assign a water body impairment? 

 For what time period would data be considered valid? 

 How many excursions from water quality standards justify designation as impaired? 

                                                           
1
 N.C. Gen. Stat. §143B-282(c) states: “The Environmental Management Commission shall implement the 

provisions of subsections (d) and (e) of 33 U.S.C. § 1313 by identifying and prioritizing impaired waters and by 

developing appropriate total maximum daily loads of pollutants for those impaired waters. The Commission shall 

incorporate those total maximum daily loads approved by the United States Environmental Protection Agency into 

its continuing basinwide water quality planning process.” 

2
 Other EPA Region 4 states, such as Kentucky and Tennessee, utilize a five-year cycle to rotate through the state’s 

river basins for sampling and monitoring of water bodies. While each state still receives samples and data from 

other sites around the state from other agencies and the public each year, the state’s water body monitoring 

efforts concentrate on that year’s priority river basins. 
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 If insufficient “new” data is collected, what amount of “old” data may be evaluated? 

 Which waters should be prioritized for more-intense sampling, if previous results are 

incomplete? 

 Under what circumstances should factors besides excursions from water quality standards be 

considered in determining impairment status (for example, as in the current use assessment 

methodology for copper and zinc)? 

 What water body conditions constitute bioclassifications of “severe,” “poor,” “fair,” and 

“excellent”? 

 Under what circumstances may a decision by a sister agency, such as the Division of Marine 

Fisheries (shellfish growth area classifications) or Department of Health and Human Services 

(fish consumption advisories), form the basis of an impairment listing? 

 

TMDL prioritization. Having the EMC set priorities for TMDL development3 ranks in equal importance to 

the need for the commission to determine the data guidelines for development of the 303(d) list. As we 

described above, approved TMDLs can significantly increase the scope of a permitted stormwater 

program. As North Carolina’s TMDL program has listed many waters in our jurisdictions as impaired for 

parameters that indicate increased stormwater runoff, we have witnessed the efforts of our colleagues 

to comply with these additional regulations.  

 

Recently, we have seen several “stormwater TMDLs” proposed in North Carolina. One such TMDL, based 

on turbidity, regulated the municipalities of Winston-Salem, Lewisville, and Clemmons. As a result, these 

three MS4 programs, which represent a small portion of the watershed and contribute a fraction of the 

load, are now subject to reducing the entire load identified in the TMDL. The second TMDL was a 

controversial, unproven strategy for the Little Alamance Creek watershed. That TMDL was based on 

stormwater flow, an approach that has not gained acceptance nationwide. In response to our concerns, 

DWQ allowed the affected communities to write an alternate strategy. However, if a process had been 

in place letting communities know of the prioritization schedule of TMDL development and encouraging 

collaboration from the beginning, a better solution for the affected communities and for water quality 

could have been worked out ahead of time. We believe an EMC that is active in this process would have 

better-focused all parties on ways to achieve water quality results. 

 

A more explicit priority ranking of waters slated for TMDL development would help us better forecast 

the need for additional resources to implement our programs. We recommend subjecting the TMDL 

priorities to the same public comment processes that the EMC may put in place for the use assessment 

methodology. 

                                                           
3
 Our sister EPA Region 4 states provide instructive examples of TMDL prioritization. In Florida, each impaired body 

is designated as high, medium, or low priority based on specific factors such as the type of water body and the 

pollutant involved. And Mississippi prioritizes impaired waters for TMDL development based on the pollutant of 

concern, the basin plan rotation, and the designated uses of the water. 
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In addition, a more public process for TMDL prioritization would dovetail neatly with a draft EPA 

initiative now under consideration. This initiative, which aims to formalize a TMDL program “vision,” 

stresses a shift away from developing specified quantities of TMDLs each year. Instead, the vision 

recommends targeting available state and local staff and financial resources to the highest-priority 

water impairment issues in each state. We believe the EMC is the natural home for this level of program 

guidance. 

 

Throughout the profession, we are proud of the part we play in addressing and preventing water quality 

impairments in North Carolina. We hope that future EMC involvement in the significant regulatory 

decisions inherent in the 303(d) listing process will ensure that future regulations target our state’s top-

priority watersheds, with scientifically and legally defensible strategies that will improve our state’s 

waters. We take our responsibilities seriously and look forward to working with the EMC going forward 

to share the best available information. 

 

Sincerely, 

 

Michael Layne, P.E., City of Burlington 

Field Operations Manager 

mlayne@ci.burlington.nc.us 

 

 

Josh Johnson, P.E., (AWCK), City of Graham 

Stormwater Engineer 

josh@awck.com 

 

 

David Phlegar, City of Greensboro 

Stormwater Manager 

david.phlegar@greensboro-nc.gov 

 

 

Wilmer Melton, City of Kannapolis 

Public Works Director 

wmelton@cityofkannapolis.com 

 

 

Jason Gillespie, City of Kannapolis 

Stormwater Operations Manager  

jgillespie@cityofkannapolis.com 

 

Chris Costner, P. E., CFM, City of Monroe 

Stormwater Supervisor  

ccostner@monroenc.org 

 

 

Lisa Hagood, City of Mount Holly 

City Engineer  

lisa.hagood@mtholly.us 

 

 

Dan Mikkelson, P.E., City of Salisbury 

City Engineer  

dmikk@salisburync.gov 

 

 

Melanie Mason, Town of Hope Mills 

Stormwater Administrator  

mjmason@town.hope-mills.nc.us 

 

 

Elizabeth Colyer, Town of Kernersville 

Stormwater Manager  

ecolyer@toknc.com 
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Chester Patterson, Town of Lewisville 

Stormwater Administrator  

cpatterson@lewisvillenc.net 

 

 

David E. Currie, Town of Montreat 

Stormwater Administrator  

inspections@townofmontreat.org 

 

 

Amanda C. Boone, PE, Town of Morrisville 

Director of Engineering/Town Engineer  

aboone@townofmorrisville.org 

 

 

Brian Matthews, Town of Stallings 

Town Manager  

bmatthews@admin.stallingsnc.org 

 

 

Judy Cherry, Village of Clemmons 

Stormwater Administrator  

jcherry@clemmons.org 
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NC Conservation Network • Western North Carolina Alliance 
 
 
 
October 22, 2012 
 
Environmental Management Commission 
1617 Mail Service Center 
Raleigh, NC 27699-1617 
 
Dear Commissioners: 
 
We write to share our thoughts on the proper role of the Environmental Management Commission 
(EMC) in overseeing revisions to North Carolina’s assessment methodology, the technical process by 
which the state determines which streams, rivers, lakes, and estuaries are failing to meet water quality 
standards.  Our organizations work of behalf of thousands of North Carolinians who drink, swim, fish, 
and paddle North Carolina’s diverse waters.  The assessment methodology, although administrative and 
technical in nature, plays a vital role in the implementation of state and federal water quality 
protections, and we appreciate the chance to consider the best role of the EMC in its revision. 
 
 
Finding the proper oversight role 
 
At the outset, we note that the EMC has already received encouragement from a variety of regulated 
interests to involve itself more directly in the process of revising North Carolina’s methodology.  We also 
grasp that, at any given time, for any given issue, a regulated or public interest may benefit from having 
the EMC assert more authority or defer more to staff.  A single interest’s ideal balance may change as 
that interest gains or loses influence with appointed EMC members, agency staff, or the Governor’s 
leadership team.  In this letter, we try to look past any particular historical moment (including the 
present) to ask, what is the best institutional balance for the state over the long term? 
 
NCGS 143B-282(c) charges the EMC to “implement the provisions of subsections (d) and (e) of 33 U.S.C. 
§ 1313 [Clean Water Act §303] by identifying and prioritizing impaired waters and by developing 
appropriate total maximum daily loads of pollutants for those impaired waters.”  As with other 
authorities, the EMC can delegate some or all of that authority to Division of Water Quality (DWQ) staff.  
It appears that the EMC has in effect delegated the authority to approve the assessment methodology 
as long as anyone can remember.  The EMC clearly can choose not to delegate, but as a practical matter, 
the EMC lacks the expertise or time to establish the assessment methodology itself; it will have to 
delegate much of the work.   
 
Given this practical constraint, there are at least four ways the EMC can structure its oversight: 
 
Complete delegation.  This is in effect what the EMC has done until now, and could be made official, 
turning the entire process of revisions over to staff, relying on expert DWQ staff to incorporate public 
comments and finalize the methodology.  Given the highly technical nature of the assessment 
methodology, this is not a wrong choice. 
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Rubber stamping DWQ’s recommendation.  The EMC could exercise nominal oversight, but in fact simply 
approve whatever staff brings before it.  The EMC does this in some other areas.  The approach makes 
review pointless, so it is hard to see this as optimal.     
 
Cherry picking issues.  In this approach, the EMC would review the draft methodology, with individual 
commissioners raising concerns about specific technical choices, and the EMC voting to restructure 
those on a case by case basis.  There are several problems with this approach.  Most commissioners lack 
the technical expertise to do this constructively.  Instead, regulated interests are likely to carry proposed 
tweaks to commissioners, hoping to game the assessment system in favor of avoiding impairment 
designations that could eventually require reductions in discharges.  Specific changes in the technical 
methodology would likely win or lose based on how well regulated interests could lobby and muster 
votes on the EMC, rather than on the basis of sound science.  If the assessment methodology is a 
complex fabric of expertise-based decisions, the cherry picking approach would pull individual threads 
out of the weave with little attention to the impact on the whole fabric.  This approach also seems likely 
to invite legal challenges: with 19 members, the EMC has often had a difficult time articulating a non-
arbitrary rationale for decisions in complex, fact-specific cases (as, for example, in contested cases).  
That danger may be similarly real in a highly technical area like the assessment methodology, if the EMC 
starts cherry picking. 
 
Expertise-based oversight.  On the other hand, the EMC’s structure and membership, established by 
NCGS §143B-283(a), suggests a more constructive role.  Most of the seats on the EMC are defined by a 
special expertise – indeed, only three seats are ‘at large’.  When the Commission functions at its 
deliberative best, Commissioners do not act simply on behalf of a single regulated community, but bring 
distinct ways of thinking about policy that reflect the Commissioners’ diverse trainings: public health, 
industrial pollution control, stormwater engineering, and all the rest.  Those are expertises that DENR 
lacks the budget to keep on staff, or at any rate cannot assign to work on every project.  Commissioners 
can add value to a highly technical process – such as revising the assessment methodology – by asking 
questions, seasoned with a good bit of humility and deference, about the tools and choices reflected in 
the draft methodology.  In places, the Commissioners’ special knowledge may open doors for staff to 
build more efficient or insightful assessment methods.  Yet, at the end of the day, it makes sense for the 
EMC to show great restraint in overturning staff technical judgments, since staff is in the best position to 
know how to fit the whole package together in a way that will satisfy the federal Environmental 
Protection Agency (EPA) and make sense of the state’s available data.   
 
To the extent that the EMC can provide expertise-based oversight, this approach will expand the 
resources available to the agency, and will therefore be an improvement over wholesale delegation.  On 
the other hand, if Commissioners lack restraint, or default to carrying water for regulated interests, the 
process will slide into cherry picking.  The EMC would do better to wash its hands of the process through 
complete delegation than end up there. 
 
 
The assessment methodology is not a rule 
 
Whatever line the EMC draws for its oversight, it is worth stressing that the assessment methodology is 
not, and cannot workably be considered, a rule within the meaning of the state Administrative 
Procedures Act (APA).   
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NCGS §150B-2(8a) defines rules broadly, but excludes (in (a)), “policies and procedures manuals, if the 
statement does not directly or substantially affect the procedural or substantive rights or duties of a 
person not employed by the agency or group of agencies.”  In this case, the choice of assessment 
methodology – and even the application of that methodology to the state’s waters to develop the 
303(d) list of impaired waters – does not directly affect the rights or duties of dischargers.  Instead, the 
adoption of the assessment methodology and its application is a technical, science-driven process.  The 
substantive rights are affected by rules that say what is allowed or required of dischargers in an 
impaired watershed, rules which are indeed subject to the state APA.     
 
NCGS §150B-2(8a) also excludes (in (h)), “scientific, architectural, or engineering standards, forms, or 
procedures”.  The assessment methodology is, through and through, a scientific procedure: how the 
state applies water quality standards to monitoring data to determine impairment.   
 
Finally, the EMC’s authority to be involved in the assessment methodology or impairment decision is 
couched in language that makes it clear that adoption and application of the methodology is not a rule.  
As noted above, NCGS §143B-282(c) charges the EMC ‘to identify and prioritize’ impaired waters.  In 
contrast, the very next subsection, NCGS §143B-282(d), which authorizes the EMC to adopt strategies to 
cure impairment, explicitly frames that authority in terms of rulemaking.   
  
It is fortunate that the assessment methodology is not a rule.  A decision to treat it as such would 
collapse implementation of the Clean Water Act in North Carolina.   Given the length of the rulemaking 
process, it would be literally impossible for an assessment methodology to ever be completed in time to 
be applied to its integrated report.  That would have a host of damaging impacts on dischargers from all 
regulated communities, and the EMC should be glad to avoid that outcome. 
 
 
Conclusion 
 
We appreciate the opportunity to comment on the question of how the EMC should best structure its 
oversight of North Carolina’s assessment methodology.  Thank you for your consideration of these 
comments. 
 
Sincerely, 
 
Grady McCallie       Julie Mayfield 
Policy Director       Executive Director 
NC Conservation Network     Western North Carolina Alliance 
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        October 18, 2012 

 

 

Memorandum 

 

To: Members of the NC Environmental Management Commission 

 c/o Ms. Kathy Stecker, Supervisor, Modeling & TMDL Unit 

 NC Division of Water Quality  

From: Bill Holman, Director of State Policy & Abby Van de Bogert, Research Associate 

Re: EMC Role in Listing Impaired Waters  

 

At its September 2012 meeting, the Environmental Management Commission (EMC) 

decided to request public comment on: (1) whether the EMC should be more involved in 

setting future assessment methodologies for developing the state’s list of impaired waters 

pursuant to the Clean Water Act, and if so, (2) to what extent should the EMC be 

involved. 

 

The Clean Water Act – enacted forty years ago on October 18, 1972 – established a 

successful federal-state partnership to protect and restore water quality. Developing and 

employing sound science has been fundamental to the significant progress that North 

Carolina and other states have made in reducing water pollution and improving water 

quality.  

 

The Clean Water Act requires states to develop science-based methods to assess the 

health of their waters and to regularly report the information to both the public and the 

EPA.  At the most fundamental level, the assessment methodology process is a technical, 

science-based set of standards by which North Carolina’s water bodies are judged to be 

impaired or not. These assessments can use physical, chemical or biological data to 

determine the health of water bodies.  

 

The scientists, engineers, and planners at the NC Division of Water Quality (DWQ) have 

both the expertise and experience needed to develop and implement robust assessment 

methods based upon the best scientific information available. Their methods and 

assessments have credibility with university scientists, the public, and the EPA.  

 

The public and decision makers like the EMC rely upon accurate information about the 

health of their waters to make informed decisions. The staff of DWQ has to answer 

scientific questions such as “How many and what type of invertebrates can this water 

body sustain?” and “What water temperatures and oxygen levels will trout need to 

survive in this stream?” These questions and others form the basis of a science-based 

assessment methodology.  
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The General Assembly created the Environmental Management Commission to bring 

different expertise and viewpoints to state environmental policy making. Many EMC 

members have valuable scientific and engineering expertise. Other EMC members bring 

other non-technical expertise and experience to policy making.  

 

In considering whether the EMC should play an active role in setting water quality 

assessment methodologies, the EMC should take great care to preserve the scientific 

integrity of the methodologies. In our many years of experience working in the 

environmental policy field, we have found it is critical to keep scientific issues separate 

from policy issues when developing effective policies. Expanding the role of EMC policy 

makers in developing scientific assessment methodologies could risk the credibility of the 

methodologies.   

 

The EMC knows from experience that there are many policy options available to address 

impaired waters or other environmental problems identified by technical experts. Policy 

options address not only what is scientifically feasible, but also what is socially 

acceptable and economically efficient.  

 

Although North Carolina has made great progress in protecting and restoring its waters, 

much more needs to be done. Developing new policies, refining old policies, and 

collaborating with stakeholders to address the impaired waters identified by DWQ and 

the issues and opportunities identified in the EMC’s river basin water quality plans 

already require tremendous effort by the EMC and its staff.  

 

The EMC will have to step up its efforts to address water supply and allocation issues in 

the future. it will also need the best scientific and technical information available to 

develop effective policies to manage our increasingly valuable water resources. We 

encourage you to continue to allow the technical expertise of the staff at DENR to be the 

primary authority on the assessment methodology process. 

 

Thank you for your consideration.  
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Ms. Kathy Stecker       October 22, 2012 
Supervisor, Modeling and TMDL Unit 
Division of Water Quality 
NC Dept. of Environment and Natural Resources 
 
RE: Waterkeepers Carolina Comments on the EMC role in setting water quality 
assessment methodology 
 
Dear Ms. Stecker: 
 
Thank you for the opportunity to comment on the Environmental Management 
Commission’s (EMC) role in setting water quality assessment methodologies, which are 
used to develop the state’s list of impaired waters pursuant to the Clean Water Act. 
These comments are submitted by Waterkeepers Carolina (WKC), an umbrella group that 
represents all ten Waterkeeper programs in North Carolina, including the Cape Fear 
Riverkeeper, Catawba Riverkeeper, French Broad Riverkeeper, Haw Riverkeeper, 
Pamlico-Tar Riverkeeper, Upper & Lower Neuse Riverkeepers, Waccamaw Riverkeeper, 
Watauga Riverkeeper, White Oak New Riverkeeper & Yadkin Riverkeeper.  
 
Last week, Waterkeepers Carolina joined advocates all over the country in celebrating 
the 40th Anniversary of the Clean Water Act, and the goal it establishes of keeping our 
waters s wimmable, drinkable and fishable.  Unfortunately, North Carolina has not 
reached those Clean Water Act goals for all of our waters.  Instead, we continue to work 
toward those goals, and the state’s assessment methodology is absolutely essential in 
that process.    Given that the assessment methodology plays such a vital role in the 
protection and restoration of North Carolina’s waters, the process of determining 
impairment must be established and carried out by those with scientific expertise and 
sufficient resources to make sure it is done adequately. 
 
Currently, the EMC unofficially delegates the setting of water quality assessment 
methodologies to Division of Water Quality (DWQ) staff, and has done so for a long time.  
This has been a wise choice given the technical expertise of the DWQ staff, and the fact 
that setting a valid methodology is time and resource intensive.  As Riverkeepers working 
on the ground dealing with pollution issues in our watersheds, we see the critical role 
that technical training and expertise plays in underpinning the methodology.  EMC 
commissioners bring many forms of expertise and diversity to the table, but few EMC 
members possess the requisite technical expertise for setting the water quality 
assessment methodologies, and any that do possess expertise are outside the structure 
of accountability built into the chain of management authority in the Department of 
Environment and Natural Resources (DENR).  We think it likely that, if individual 
commissioners become too involved in decision making on such a technical issue as the 
assessment methodology, the EMC’s actions run a significant chance of becoming 
arbitrary and capricious.   
 
We also have pragmatic concerns about the ability of the EMC to add such a time and 
resource intensive item to its already full agenda, given that the Commission is not only 
responsible for water quality decisions, but for air quality, land resources and water 

WKC 
Guardians of North Carolina’s Water and Health 

from the Mountains to the Sea 
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resources decisions as well.  As a practical matter, the EMC cannot revise the 
assessment methodology by itself.  On the other hand, if the EMC allows DWQ to set the 
assessment methodology but then picks and chooses aspects to rewrite, the revisions 
are likely to upset the intricate and interdependent technical choices embodied in the  
methodology, and potentially harm its effectiveness.  Waterkeepers Carolina would like to 
see the EMC in a role of oversight, bringing to the table those specializations that each 
member carries; however, such oversight must be in conjunction with a general 
deference to the expertise of DWQ staff on highly technical water quality issues. 
 
We appreciate the ability to comment on the decision of the EMC’s role in the assessment 
methodology, and we also look forward to commenting in November on the actual 
assessment methodology itself.  Between now and then, we intend to gather further 
research on the specifics of what is positive about the existing methodology and what 
science suggests should be adjusted in future methodologies.  Thank you for your time 
and consideration of our comments.    
 
 
Sincerely, 
 
 
Erin Riggs  
Associate Executive Director 
Waterkeepers Carolina 
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NORTH CAROLINA WATER QUALITY ASSOCIATION 

 

OCTOBER 22, 2012 

 

By Electronic Mail (kathy.stecker@ncdenr.gov)  

 

Ms. Kathy Stecker 

North Carolina Department of Environment and Natural Resources 

Division of Water Quality  

1617 Mail Service Center  

Raleigh, North Carolina 27699 

 

 

RE:  NCWQA Comments on EMC Role in Setting Water Quality Assessment Methodology  

 

Dear Ms. Stecker: 

 

The North Carolina Water Quality Association (“WQA”) appreciates the opportunity to 

provide comments on the Environmental Management Commission’s (“EMC’s”) role in setting 

water quality assessment methodology.  The WQA comprises public water, sewer, and storm 

water utilities statewide serving a significant majority of the population in the state. 

 

The North Carolina Division of Water Quality (“DWQ”) has requested public comment 

on (1) whether the EMC should be more involved in setting future assessment methodologies for 

developing the state’s list of impaired waters pursuant to the Clean Water Act, and if so, (2) to 

what extent.   

 

We believe that the EMC should review and approve the assessment methodology for 

North Carolina’s biennial list of impaired waters under section 303(d) of the Clean Water Act.  

Given the regulatory significance of the 303(d) list, it is incumbent on the EMC to review and 

approve the methodology which will yield the list of impaired waters.  This is simply too 

important an issue to delegate to the DWQ Director.   

 

We further believe that the assessment methodology should be put out for public notice 

with each draft 303(d) list.  In addition to being able to comment on the draft list for the year in 

question, the public should be able to offer comments on the listing methodology that will be 

used to develop the subsequent list.  We feel that is the most efficient approach in that only one 

public notice is necessary to address both the specific list in question and the methodology for 

the subsequent list.  Moreover, we believe that the best time to get meaningful input on the 

methodology is when the public’s attention is focused on a proposed list of impaired waters. 
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 The assessment methodology is of great legal and practical significance because it plays a 

large role in determining what waterbodies will be listed as impaired on North Carolina’s 303(d).  

Such listings trigger regulatory restrictions, more stringent permits and subject landowners and 

dischargers to requirements under the total maximum daily loads (“TMDLs”) program.      

 

Requiring EMC review and approval of the assessment methodology would add an 

additional public safeguard to the 303(d) listing process, helping to make sure that an appropriate 

methodology is used in developing North Carolina’s list of impaired waters.  It would be 

beneficial for the EMC to review and approve the assessment methodology because, as an entity 

not directly involved in the drafting of the assessment methodology, the EMC will be better able 

to objectively assess its reasonableness and legality than the DWQ staff that prepared the 

methodology.  

 

 As noted above, the 303(d) listings lead to the development and imposition of TMDLs on 

landowners and regulated entities.  We believe that the EMC should routinely review 

controversial and otherwise significant (regional/statewide) TMDLs.  An expanded role for the 

EMC with respect to TMDLs is appropriate given the significant policy choices often 

underpinning TMDL development as well as the impact of TMDL wasteload allocations on 

permit requirements for regulated entities.  These allocations are having increasingly significant 

public policy implications and regulatory impacts.  This warrants the opportunity for EMC 

review of controversial or otherwise significant TMDLs. 

 

Thank you for considering our comments.  We are available to meet with you regarding 

our suggestions.  Please do not hesitate to contact me should you have any questions. 

 

Sincerely, 

 

//S// 

 

Jackie Jarrell  

WQA President 

 

 

cc: NCWQA Members 

 Mr. Chuck Wakild 
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