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Minutes of Environmental Management Commission 
May 11, 2017 Meeting 

 
 
The North Carolina Environmental Management Commission met on Thursday, May 11, 
2017 at 9:00 a.m. in the Ground Floor Hearing Room in the Archdale Building, Raleigh, NC. 

 
             

 
Meeting Called to Order:  J. D. Solomon, Chairman  
 

The meeting was called to order at 9:00 a.m. with Chairman Solomon presiding. He 
provided the notice required by N.C.G.S. §138A-15(e).  No conflicts of interest or 
appearances of conflicts of interests were identified at this time. 

 
Present: 13 -   John D. Solomon, Chairman, Kevin Martin, Vice-Chair, David 

Anderson, Gerard Carroll, Charlie Carter, Tommy Craven, E.O. Ferrell, 
Bill Puette, Dr. Suzanne Lazorick, Dr. Bob Rubin, Butch Smith, Steve 
Tedder, Julie Wilsey 

 
Others Present: Commission Counsel Jennie Hauser 
 
Absent:  Commissioner Charles Elam 
 
 Chairman Solomon indicated that Dr. Raymond resigned from the Environmental 
Management Commission and introduced the newest appointment to Commission member, 
Dr. Suzanne Lavorick.  Superior Court Judge Vince Rozier administered the Oath of Office to 
Commissioner Lazorick.  
 
 Chairman Solomon read the comments regarding the appreciation awards for former 
Chair Steven J. Rowlan and Chair Gerard Carroll.    
 
I. Approval of Minutes 

 
 Chairman asked for approval of the minutes from the Commission’s March 9, 2017 

meeting.  (Commissioner Tedder made a motion to approve the minutes and 
Commissioner Wilsey seconded the motion, and the motion passed unanimously.) 

 

II. Action Items 
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• 17-17 Request to Proceed to Public Hearing on the Ambient Air Quality 
Standards to Incorporate the 2015 Ozone National Ambient Air Quality 
Standards (534) 
(DAQ) Joelle Burleson 
 

• Request 

   Joelle Burleson, Division of Air Quality, requested to proceed to hearing on the 

readoption and amendment of the ambient air quality rule 15A NCADC 02D .0405 

to incorporate the 2015 national ambient air quality standards (NAAQS) for ozone 

into the state rules.  

 

• Motion(s) 

  Commissioner Carter noted that the AQC unanimously moved this forward at 

their previous month’s meeting and heard an update on related information 

yesterday from Director Abraczinskas that the state is in attainment, has previously 

submitted to EPA its recommendation that the state be classified as attainment, and 

expects to hear back from EPA on that recommendation in the next few weeks.  

Commissioner Carter made a motion to approve the request to proceed to public 

hearing. Commissioner Carroll seconded the motion. The motion passed 

unanimously. 

 

Chairman Solomon said he would work with Commissioner Carter and Ms. 

Burleson to appoint a hearing officer.  Commissioner Wilsey asked if the fiscal note 

should have been added to the motion. 

 
Counsel Jennie Hauser noted that the fiscal note was available and the agency 

must have it when the proposed rule goes to hearing. She further stated that the 

EMC must adopt the fiscal note at the end of the process, but if the Commission 

wants to approve it at this point they can. She also noted that sometimes the 

Commission may not have the fiscal note at this point and normally approve sending 

the proposed rule to comment contingent upon having the fiscal note. 

• 17-18 Request to Proceed to Hearing on Session Law 2013-413 (H74) 
Readopting of Air Quality Rules 15A NCAC 02D Sections .0100, .0200, .0300, 
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.0400, .1300, .2000, and .2200 (537) 
(DAQ) Joelle Burleson 
 

•  Request 

  Joelle Burleson, Division of Air Quality, presented a request to proceed to 

public hearing on the first group of air quality rules, consisting of rules in 15A NCAC 

02D Sections .0100, .0200, .0300, .0400, .1300, .2000, and .2200, for readoption 

under the Periodic Review of Existing Rules process and amendment of three rules 

determined to be necessary without public interest during the initial report phase of 

the process.  

  Ms. Burleson noted that a stakeholder meeting was held in December of last 

year to receive input on needed changes and draft rules were approved at the March 

AQC meeting. A regulatory impact analysis was approved by the OSBM and the rule 

changes were determined to have little to no impact on state or local governments 

and no substantial economic impact. 

 

• Motion(s) 

Commissioner Carter asked if this would be combined with the prior item 

for hearing and Ms. Burleson said it would.  Commissioner Carter noted that this 

was the first set of air quality rules under the HB 74 review process to move to 

comment and hearing, but that stakeholder meetings are underway for several other 

groups. He noted not a lot of comment had been received yet. Commissioner 

Carter made a motion to approve proceeding to public comment. Commissioner 

Ferrell seconded the motion. The motion passed unanimously. 

• 17-19 Request to Approve Recommendation to Appoint Member to the 
Water Pollution Control System Operators Certification Commission 

  (DWR) Steve Reid 

•  Request 

   Steve Reid, Division of Water Resources came before the Full EMC to 

request to Appoint Matthew A. Haynes and Arnold E. Allred to the Water Pollution 

Control System Operators Certification Commission.  NCDEQ Secretary Regan 

recently recommended Matthew A. Haynes, of Valley Proteins Incorporated and 
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reappointed Arnold E. Allred of Franklinville. The biographical information for each 

was provided. Neither member could attend.  No questions or comments were 

presented.  

 

• Motion(s) 

  Commissioner Martin made the motion to approve the appointment of Mr. 

Haynes and Mr. Arnold, and Dr. Rubin seconded the motion. The vote to appoint 

was unanimous.  

 

• 17- 20   Request Approval of Hearing Officer’s Report and Adoption of 
Proposed Temporary Rules 15A NCAC 13A .0101-.0102, .0106-.0113, .0118-
.0119 
(DWM) Julie Woosley 
 

• Request 

Ms. Julie Woosley, DWM Hazardous Waste Section Chief, requested approval 

of the hearing officer’s report and adoption of the proposed temporary rules:  15A 

NCAC 13A .0101-.0102, .0106-.0113, and .0118-.0119. 

On November 28, 2016, the US Environmental Protection Agency (EPA) 

promulgated the rules, which will become effective, at the federal level, on May 30, 

2017.   

 The Groundwater & Waste Management Committee asked the Hazardous 

Waste Section (HWS) to reach out to the regulated community. The HWS also held 

two informal stakeholder meetings, in person and via webinar, that included a one hour 

training on this rule and explained the plans to do temporary rulemaking. About 80 

attended and feedback was requested.  A public hearing and comment period for the 

temporary rulemaking were held and had no attendees. One written comment was 

received which was positive and supported plans to do temporary rulemaking and to 

delay the implementation until after temporary rulemaking could be completed.  This 

information has been placed on the website and a fact sheet is being developed to 

help explain the temporary rule and the federal rule references. This will be finalized 

and ready to post to the Section website by the time the RRC approves the temporary 

rulemaking. If approved this item will go before the RRC the next week of May and the 

temporary rule will go into effect on May 30, 2017.  The HWS will then to start the 

temporary rulemaking process by presenting at the July 2017 GWWM Committee 
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meeting. 

• Motion(s) 

Commissioner Puette complimented Ms. Woosley and her staff on all the 

work they had done to bring this item forward and he then made a motion to approve 

the hearing officer’s report and to adopt the proposed temporary rules:  15A NCAC 

13A .0101-.0102, .0106-.0113, and .0118-.0119.  Commissioner Rubin seconded 

the motion.  With no further discussion, the motion passed unanimously. 

 

• 17-21   Request Approval of the Periodic Review of Existing Rules Report 
for 15A NCAC 02K (Dam Safety Rules) for Submission to the Rules Review 
Commission 
(DEMLR) Boyd DeVane 

 

• Request 

Boyd DeVane, Division of Energy, Mineral, and Land Resources, requested the 

EMC to approve the Periodic Review of Existing Rules “Report” for 15A NCAC 02K, 

the Dam Safety Rules for submission to the Rules Review Commission.  

In September of 2016, the proposed categorization was brought to the EMC 

which was to put 31 of the 33 rules in the “necessary without substantive public 

interest” bucket and two as “unnecessary”.  Our initial categorizations or “initial 

determinations” were sent to public notice for 60 days from November till January.  The 

results were as hoped. No one objected to any of the proposed categorizations of the 

rules. Hurricane Matthew visited us on October 8th of 2016, and dumped enough rain 

to cause overtopping of dozens and dozens of dams and severe damage to 20-25 of 

those.  Nevertheless, even with the heightened interest in dam safety, no objections 

were received to the Dam Safety Rules.  One comment was received and it was a very 

minor one, referencing that the rule needed to be updated because the definition in 

the statute had been moved from a #4 position to a #2.   Basically, there were two 

obsolete definitions in the statute that were removed many years ago which caused a 

need to change the reference.  The meaning of the rule was not changed, only the 

statutory reference number. The 60-day comment period ended on January 23rd and 

the results of the comment period were presented.  This same information was shown 

to the WQ Committee in March and staff asked the EMC to grant permission to send 

the final report to the Rules Review Commission in September.  The RRC is scheduled 
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to review the report at their October 19 meeting.  The Final Determination will be sent 

to a legislative committee, the Joint Legislative Administrative Procedure Oversight 

Committee.  After the October 19 date, the report will become final when the APO 

meets or by the 61st day, December 22nd, if they don't meet.  The official “report” to be 

submitted to the RRC is made up of two documents.  First is a table which is almost 

exactly as the “initial determination” that the EMC approved in September of last year 

and the second item is the online data entry form that asks the commenter various 

questions about their comment. 

 

• Motion(s) 

Commissioner Wilsey made a motion that the EMC approve the Periodic 

Review of Existing Rules “Report” for 15A NCAC 02K, the Dam Safety Rules for 

submission to the Rules Review Commission as recommended by staff.  

Commissioner Tedder seconded the motion. 

 

• 17-22 Request Approval of the Proposed Reclassification of a Portion of the 
Catawba River, including Lake James, in Burke and McDowell Counties 
(Catawba River Basin) to Class WS-IV 
Commissioner Puette/(DWR) Elizabeth Kountis 
 

• Request 

Elizabeth Kountis, Division of Water Resources requested the Commission 

approve the hearing officer’s recommendation that the proposed reclassification be 

approved. If reclassified as proposed and approved by the Rules Review Commission 

(RRC) in June of this year, the effective date for this reclassification will be July 1, 

2017. 

Commissioner Puette served as hearing officer for the proposed 

reclassification for WS-IV for a portion of the Catawba River including Lake James.  In 

May and December, the Water Quality Committee and the Environmental 

Management Commission approved this reclassification to proceed to rulemaking, and 

the purpose of the January 5 hearing in Marion was to receive public comments on 

the proposed reclassification and fiscal analysis. Twenty-four people attended, five 

spoke and three letters were received.  Commissioner Puette described a map of 

the proposed reclassification and the regulations that would apply in the WS-IV Critical 
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Area and Protected Area, including that Burke, McDowell Counties and the Town of 

Marion would have to modify their Water Supply watershed protection ordinances 

within 270 days of the effective date of the proposed rule. 

  Commissioner Ferrell asked what is Duke Energy’s response to this. 
Commissioner Puette responded that he was not aware of any and indicated that 
they did not participate in the public hearing and no comments were received from 
Duke. Elizabeth Kountis added that just the comments in the Report of Proceedings 
was what they received. Commissioner Martin asked what is the current classification, 
and if it is WS-V. Ms. Kountis said the lake itself is WS-V.   

 

• Motion(s) 

Commissioner Puette made a motion that the proposed reclassification of a 

segment of the Catawba River including Lake James to WS-IV be approved by the 

EMC based on consideration of comments made at the public hearing and received 

since that date, information from McDowell County officials, the summary and 

recommendation in the report prepared by staff, and specifically incorporating the 

recommendation on page S-10 of that report. 

Chairman Solomon asked Counsel Hauser if she had the substance of it.  

Counsel Hauser responded that she did have the substance, and wanted to clarify that 

it was either A-10 or S-8 of the report.  She stated that was the two references to the 

same page, but it would be A-10. Commissioner Puette stated that the one he 

downloaded was S-10. Counsel Hauser replied, for the EMC members’ purposes, it is 

the page that contains Table 2, the summary and comparison of existing and proposed 

classifications’ requirements. She said it is that page that contains the 

recommendation to approve the reclassification. Ms. Kountis indicated that S-10 had 

the recommendation on it, and it wasn’t the page with the table and stated that the 

recommendation had S-10 on it.  Counsel Hauser stated that Mr. Puette’s motion was 

correct and her printed copy was tabulated differently.   

 

• Motion(s) - restated 

 

Chairman Solomon asked to hear the motion one more time. Commissioner 

Puette said based on consideration of public comments made at the January 5, 2017 

public hearing, information received in addition during the comment period, information 

from McDowell County officials, and a summary and recommendation report prepared 
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by staff, specifically incorporating the recommendation on page S-10, I move that the 

proposed reclassification of a segment of the Catawba River including Lake James to 

WS-IV be approved by the Commission. Commissioner Tedder seconded the 

motion, and the motion passed unanimously with Commissioner Lazorick 

abstaining. 

 

• 17-23   Request Final Determination for Interbasin Transfer Certificate for 
Union County (Quasi-Judicial) 
 

Counsel Hauser indicated that this was their regular quasi-judicial 

announcement.  “What is required in these types of decisions is an impartial and an 

unbiased decision maker.  You must be able to set aside any information that you 

may have received or any preconceptions that you might have about the issue that’s 

before you.  You must base your decision on the written record and the staff 

presentations that you will receive in this meeting”. 

 
   Chairman Solomon asked for questions. This matter was scheduled to 

come to the EMC several meetings earlier.  The hearing officer’s report was worked 

on back in October, and in November it was pulled from the EMC’s agenda for 

mediation. Upon review of the mediation summary and the written record, including 

public comments received in 2016, Chairman Solomon determined that is time to get 

to the next step with this issue, which is why the item was on the agenda today for 

consideration.  Chairman Solomon mentioned a few details on mediation and called 

attention to the attachment to the mediator’s report. This was the first time the EMC 

participated in mediation for an IBT prior to a decision being made by the EMC. The 

session law allows for mediation, and at the recommendation of DEQ, last November 

this Commission voted for the EMC to participate in mediation. There is no guidance 

provided in the law about how to proceed after the mediation. The mediator’s report 

documented that the parties did not reach a successful resolution to the issues being 

disputed.  Commissioners were reminded that specific content of the mediation was 

not being shared since it would jeopardize the confidential nature of the mediation 

process. The mediator indicated on page 2 of his report the mediation process was 

confidential. Commissioners have his report, which documents the process that was 

followed.   
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   The EMC received requests from Montgomery County’s counsel, through Ms. 

Hauser, to deliver a presentation before the Commission.  Chairman Solomon 

indicated he had turned down all three requests.  The public comment period 

regarding the IBT request has been closed and the Commission has not allowed 

presentations or comments from the public at their meetings.  Additionally, the 

Chairman stated that information discussed during mediation should be kept 

confidential.  Montgomery County did get their comments into the record on October 

3rd before the comment period closed.  In Montgomery County’s comments, five 

issues were cited and four are related to the public notification process.   

 

  The way the Commission is organized, EMC commissioners are not paid nor does 

the EMC have its own technical resources.  The Commission relies on DEQ staff to 

provide technical information.  

 

  The Chairman served as hearing officer for the draft IBT certificate before he became 

the Commission’s Chairman; as the Chairman, he could abstain from voting on 

whether to grant the IBT certificate, but he indicated that he would not abstain from 

the vote since all of his Commissioners were voting, and he had served as hearing 

officer.  “My job as Chairman is to manage the agenda and as a hearing officer is to 

bring the information to you.  What we say in the public forum is said in all these 

public hearings.  As the hearing officer, collect the information, bring that information 

back to you with a recommendation, and it is up to this body to take that 

recommendation, have a new recommendation or to take no action.  Any questions 

or comments or objections?”  There were none. 

 

 

•  Request      

  Kim Nimmer thanked Chairman Solomon for serving as the hearing officer for 

the draft determination of the IBT request, and Commissioner Puette for serving as 

hearing officer earlier in the process on the draft environmental document. Ms. 

Nimmer requested, on behalf of the Division of Water Resources, the Environmental 

Management Commission issue a final determination on the IBT certificate request 

from Union County.  She stated that the final step in the process as outlined in statute 

143-215.22L for obtaining an IBT certificate requires the EMC to issue a final 

determination on whether to grant the certificate.  The final determination is issued 
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after the EMC issues a draft determination on the certificate and public hearings on 

the draft determination are held.  In this case, the Commission made a draft 

determination on issuing a certificate to Union County at the July 14, 2016 meeting.  

Three public hearings were held in August and September 2016.  She reminded the 

Commission of the General Statute 143-215.22L(n) which addresses the 

requirements for the certificate conditions and limitations. She further described the 

draft certificate and the seven conditions and limitations that were required under 

subsection (n) of the statute. The options for the Commission were to choose to 

impose additional conditions or limitations on the certificate, or the Commission 

could grant the certificate in whole or in part, or deny the certificate. She further 

explained nine factors to be considered in deciding whether to issue an IBT 

certificate in whole or in part, or to deny it. 

   

  Ms. Nimmer indicated that following the draft determination made by the 

Commission at the July 14, 2016 meeting, three public hearings were held on the 

draft certificate in late August and early September 2016.  The public hearings were 

held in the Town of Norwood (which is in Stanly County, located in the Yadkin River 

Basin), the Town of Wadesboro (in Anson County, also in the Yadkin River Basin), 

and the City of Monroe (in Union County, located in the Rocky River Basin).  A total 

of 21 oral comments and 87 written comments were received during the public 

comment period which extended from August 23 through October 3, 2016.  

 

  Counsel Jennie Hauser indicated if any member had determined that they 

had a conflict of interest or any situation that would require them to recuse them self 

from this decision or to abstain from this decision, then they would not be allowed to 

participate in the discussion. Commissioners are allowed to remain seated and listen 

to the discussion, but may not actively participate.  Any members who would need 

to recuse themselves or abstain were asked to share that information. 

 

  Dr. Suzanne Lazorick responded she was going to abstain from this item. 

This was Dr. Lazorick’s first meeting, having been appointed the week previous and 

taking her oath at this meeting, and she did not feel she was not in a positon to fully 

understand the full nature of this long-time issue. 

 

  Chairman Solomon called attention to the hearing officer’s report.  He 
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indicated that his recommendation as hearing officer appeared at the bottom of page 

3.  As the hearing officer, he recommended that the Union County petition for the 

IBT should be approved if the EMC determined that public notices were issued 

properly as required per the general statute.  Chairman Solomon indicated that he 

wanted to give some background about that public notification process that was 

conducted.  He pointed to information about the distribution of public notices in the 

hearing officer’s report and asked Ms. Nimmer how else the notification was 

distributed. 

 

  Chairman Solomon indicated that he wanted to give a little background 

information.  Chairman Solomon asked that two of the maps from the public record 

that depicted the area of local newspaper notice be considered by the Commission. 

The second was shown on the projector, and Chairman Solomon pointed out that 

notice had been run in local newspapers from Virginia, North Carolina, and South 

Carolina.  However, there had been no local newspaper notice in the three counties 

(Stanly, Montgomery, and Anson) that had the most area bordering the lake.  While 

there were technical reasons that had been presented in the record that indicated 

that this notice was legally sufficient, Chairman Solomon stated that, as an individual, 

he was not completely satisfied.  

 

  Kim Nimmer responded that the statute lays out very specific requirements 

which were met as far as notifying county and local municipal officials.  Notification 

was provided to the Chair of the county commissioners as well as the directors of 

public utilities with those counties.  The applicant was also required to provide notice 

to NPDES permit holders, and persons registered to withdrawal 100,000 gallons per 

day or more from the source basin.  As far as the newspaper notification, the first 

time the notice was provided in the process was for the notice of intent early in the 

process.  All the counties that needed to be notified by the newspaper were identified 

and corresponding newspapers were identified to reach those counties.  For the 

counties that were mentioned, Montgomery County, in particular, the Charlotte 

Observer was identified as the newspaper with general circulation to cover 

Montgomery County. There was concern that the local Montgomery County 

newspaper was not used.  In following up on public comments received during the 

process, DEQ General Counsel looked into the question.  There is a state statute 1-

597 which governs newspaper publications for legal notices.  That statute dates back 
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to 1940 and the language in that statute does not match up with the rules currently 

used by the U.S. Postal Service.  General Counsel contacted the U.S. Postal Service 

and found that there are a couple different categories for newspaper publications.  

There is an in-county periodicals rate and out-of-county periodicals rate. In the case 

of Montgomery County, the Charlotte Observer is admitted to the in-county 

periodicals rate, which is a higher standard.  Given that, it was found that publishing 

the legal notice in the Charlotte Observer met the statutory requirements. 

 

 General Counsel Craig Bromby stated that statute in this case is NC General 

Statute 1-597 and this is the statute that dates back to the 1930s.  The language in it 

is challenging.  One of the most challenging parts about it is the way this statute uses 

the language about admission to periodicals class does not line up very well with the 

terminology used today by the U.S. Postal Service. The Department General Counsel 

had some internal discussions, did some research, and had discussions with folks 

from the U.S. Postal Service.  What the Office of General Counsel determined was 

that even though there was no exact match between U.S. Postal Service terminology 

and state statute terminology, there are two classes for periodicals.  There is the 

periodicals class with the in-county rate and the periodicals class with the out-of-

county rate.  The Office of General Counsel decided to adopt the in-county rate as 

the benchmark because of the belief that it is a more stringent test than what the 

statute sets forth. So, using that as the benchmark, the Office of General Counsel 

looked at the Charlotte Observer in Montgomery County, and in fact the Charlotte 

Observer is admitted to the periodicals class at the in-county rate because the 

newspapers enter the mail stream in Troy, North Carolina.  The way the U.S. Postal 

Service considers periodicals class rates is not county-wide, but individual cities 

within the counties.  The Department also looked at Stanly County; in that county the 

Charlotte Observer enters the mail stream in Stanfield.  The Charlotte Observer is 

admitted at the in-county rate for the periodicals class in Stanly County.   

 

 Chairman Solomon asked, as it related to facts, if anybody had any questions 

for Ms. Nimmer or himself. 

 

Commissioner Carroll asked Counsel Hauser for her opinion.  He indicated 

that he assumed that this would be litigated if approved.  If that would be the case how 

significant an issue would this notice claim be that you would have to defend the IBT 
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at some future date?  He asked if she had thought about that. 

 

Counsel Hauser responded that notice is an integral part of the IBT process.  

For IBTs following this part of the statute, there are at least three separate notices 

required, perhaps some of those could be combined for the actual physical notice.  For 

the different points in the process requiring notification that Ms. Nimmer mentioned, 

one of them was the very first part regarding the notice of the intent.  After that is the 

notice for the draft EIS, which is a big portion of the information that you need.  The 

last point is providing notice for the draft IBT certificate.  Ms. Hauser indicated that 

these were important publication points and communication points. Ms. Hauser stated 

that she had been apprised of differing interpretations of the existing statutes and how 

those should be construed together.  But she could only suggest to the Commission 

what the General Counsel‘s office has offered is a reasonable interpretation. 

 

Commissioner Carroll asked would it be prudent for the Commission to take 

steps to remove this as a possible objection to the IBT at this time before they would 

proceed further?  Would it be possible to go out and provide notice and go through 

another comment period, put the whole process on hold for a short period? Provide 

the notice that is requested, solicit the comments that may arise, which I doubt there 

would be any, and then add that to the record? 

 

Chairman Solomon stated that before the Commission is the record on which 

the decision must be based.  The petitioner was aware of this as well and had decided 

to continue to move forward.  He stated that the Commission has all of the facts that 

it was going to have and those facts were not going to change. The Commission had 

been asked to take action.  He stated that whether the Commission made its decision 

today or in two weeks or a month from now, he did not think the issue is going to be 

any clearer. 

 

Commissioner Carroll commented that he agreed that the main issues will be 

the same.  But there was a claim that somehow or another some people were not 

properly noticed.  Because of that, it is important.  That’s the claim that was being 

made.  Commissioner Carroll asked whether it would be prudent to try and eliminate 

that claim before the Commission proceeds with the decision. 
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Chairman Solomon indicated that this was well known back at the public 

hearings.  It was one of the reasons that this issue went to mediation and the parties 

could not resolve it along with other issues that were involved that could not be 

mediated.  The Chairman asked for any discussion among the Commissioners.   

 

Commissioner Tedder commented that he felt the notice was appropriate in 

multiple ways.  The parties were notified in several situations.  Whether the Chairman 

of the Board of County Commissioners or mayor or anyone else passed on information 

about the IBT to their staff, could not be controlled.  Counsel has advised the 

Commission that the notice meets the statutory requirements.  Mr. Tedder indicated 

that he would deal with the merits of the case and look at the technical information.  

Mediation was offered and it didn’t work.  The Commissioners don’t know anything 

about the mediation because it was confidential.  The EMC should move on the merits 

of the case and at the appropriate time, Mr. Chair I am ready to make a motion. 

 

  Mr. Tom Terrell, Smith Moore Leatherwood, addressed the Chairman from the 

audience: “Mr. Chairman, we have to register an objection that you just…” 

 

Chairman Solomon interrupted at this point and indicated to the attorney that 

he was out of order and he was not recognizing him.  In fact, the Chairman indicated 

that he had already stated why the Commission was not taking comments from the 

parties or the applicants at this point. 

 

Commissioner Wilsey sought clarification whether there were also written 

notices sent out to the governing bodies of the area during the IBT public notification 

process. So, in addition to the newspaper publications, various government agencies 

also received written notice. 

 

  Ms. Nimmer indicated that was correct.  For each of the three primary stages 

in the process that required the notification, the Chair of the County Commissioners, 

multiple mayors within the counties, and the head, whether it was the director or 

superintendent, of the water utilities also received written notifications as required by 

statute. 

 

Chairman Solomon asked if there were any other comments or questions. He 
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indicated that Vice-Chair Martin had already prepared to make the motion.  

 

• Motion(s) 

Vice-Chair Kevin Martin made a motion that the Environmental Management 

Commission issue a final determination granting the IBT Certificate to Union County 

which permits transfer of the amount not to exceed 23 mgd from the Yadkin River 

Basin to the Rocky River Basin.  Commissioner Tedder seconded. Commissioner 

Tedder then asked if the motion included the conditions as proposed? Vice-Chair 

Martin replied, yes it does.  Dr. Rubin asked if this was regarding the seven conditions 

on pages 43, 44 and 45 of the hearing officer’s report?   

 

Commissioner Tedder stated that includes the conditions as presented.  Vice 

Chair Martin responded yes that included the conditions as proposed. 

 

The Chairman called for a vote at this time.  Dr. Lazorick abstained, 

Chairman Solomon opposed and 11 voted in favor of the motion.  The motion passed 

and Chairman Solomon stated that the certificate was granted. He then began to 

move on to concluding remarks.  

 

 

III. Concluding Remarks 

• Director’s Comments 
 

Tracy Davis, Director of Division of Energy, Mineral & Land Resources 

 Director Davis presented an update on the following Legislative Bill Tracking 

(as they relate to DEMLR Programs): 

 

• House Bill 56 – Amend Environmental Laws: 

- Update:  Passed first reading in Senate, referred to Rules and 

   Operations of the Senate on 4/25/2017 

• Senate Bill 107 – Exemptions for Dam Removal 

- Update:  Passed Senate Finance and Senate Rules and Operations 

of the Senate on 5/9/2017; pending before the full Senate (DEQ still 

working with the bill sponsor) 
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• Senate Bill 131 – Regulatory Reform Act of 2016 

- Update:  Passed Senate and Signed by the Governor 5/4/2017 = 

Session Law 2017-10; DEMLR is updating its programs’ procedures 

accordingly. 

 

• Senate Bill 434 – Amend Environmental Laws 2 

- Update:  Referred to Rules, Calendar and Operations of the House on 

4/26/2017 (DEQ still working with the bill sponsor) 

 

• Update on DEMLR’s Hurricane Matthew Disaster Recovery Project 

Implementation 

- DEQ was awarded $10 million in disaster recovery money from the 

  General Assembly in December 2016 

- DEMLR was allocated $4 million to address dams that were 

   damaged by the Hurricane and pose a threat to the downstream     

   public 

- DEMLR has prioritized its list of problematic dams that could, if they  

   fail, result in loss of life or significant property damage downstream 

   of the dam 

- DEMLR is pursuing contracts with engineering firms to design and  

   oversee the breach of two dams, and will be working on several  

   others in the same manner 

 

Michael E. Scott, Director of Division of Waste Management  

 Director Scott presented the following comments: 

• The Division appreciates the continued dialogue with the Commission 
regarding the federal CCR rule with updates being provided yesterday in 
the Water Quality and Groundwater & Waste Management Committees.  
 

• The Division continues to track legislation at the General Assembly.  

 Senate Bill 131 (An Act to Provide Further Regulatory Relief to the Citizens 

of North Carolina) is now a session law and includes numerous changes to 

include solid waste landfill requirements and a solid waste study related to 
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capacity of landfills (We currently have about 30 years of landfill capacity in 

NC).  HB-576 refers to aerosalization of leachate from, primarily from lined 

sanitary landfills, which are permitted by DWM.  HB-244 refers to some 

changes with compost facility public notification requirements.  HB-434 

contains aspects relating to the permitting of yard waste facilities.  HB-770 

(Noncommercial UST / Rule making report) contains language that requires 

the EMC to adopt temporary rules no later than Oct 2017.   

 

• The Division is receiving positive feedback from stakeholders regarding the 

opportunity to comment on rules through the rule review process. 

  

• DWM continues to monitor the proposed federal budget changes for EPA 

and how those may impact the Superfund, Hazardous Waste, UST and 

Brownfields programs. Budget meetings have been held with each DWM 

program to discuss the potential impacts. 

 

• DWM staff have finalized with DEQ budget staff the newly created 

application documents for Hurricane Matthew funds related to underground 

storage tank impacts. The Division has loaded these forms to the DEQ 

website so that citizens and business owners that were impacted by 

Hurricane Matthew can start the application process to seek reimbursement 

funds and applications are being evaluated as they come in. 

 
 Michael Abraczinskas, Director of Division of Air Quality 
 

 Mr. Abraczinskas stated that as of April 27, 2017, the General Assembly ratified 

Senate Bill 131. A portion of the bill makes changes to the vehicle emissions inspection 

program. It was sent to the Governor on April 28, 2017.  If this bill becomes law, it 

would impact three areas:  

• would remove 26 of the 48 counties from the vehicle emissions inspection 

program.  

• it would change the universe of vehicles that are required to get an emissions 

inspection from all 1996 or later model years, to vehicles with a model year 

within 20 years of the current year.  

• the bill would require DAQ to submit a State Implementation Plan (SIP) revision 
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by September 30, 2017. 
 

 If ratified, these changes would take effect on the later of October 1, 2017, or 

the first day of a month that is 60 days after the Secretary of the Department of 

Environmental Quality certifies to the Reviser of Statutes that the United States 

Environmental Protection Agency has approved an amendment to North Carolina’s 

State Implementation Plan. The Secretary shall provide this notice, along with the 

effective date of this act on its website, and by written or electronic notice to emissions 

inspection mechanic license holders, emissions inspection station licensees, and self-

inspector licensees in the counties where motor vehicle emissions inspection 

requirements are removed. 

 These changes are mostly consistent with the Department’s April 1, 2016 

recommendations to the General Assembly’s Environmental Review Commission.   

 
Jay Zimmerman, Director of Division of Water Resources 
 
Jay briefly updated the EMC members on certain legislative Bills. There are a number 

of provisions within Senate Bill 131 that directly affect DWR with the rules and statutes. The 

primary importance for EMC’s consideration is that it changes the mitigation threshold 

requirement for stream loses from 150 ft. to 300 ft. or less for any impacts to stream beds and 

that it directs the EMC to amend the rules to be consistent with that statute. DWR will come 

back to the EMC with rule changes proposals in July or September. Also, it requires the ERC 

to examine the mitigation threshold from several other Corps of Engineers (Corps), districts: 

Norfolk, Charleston and Savannah to name a few. The ERC is to draft a letter to the Corps 

headquarters in Washington to encourage Wilmington, NC to align their mitigation to be 

consistent with other Corps Distributor districts.  A few more revisions which can be found in 

the Director’s Comments on the agenda. (https://ncdenr.s3.amazonaws.com/s3fs-

public/Environmental%20Management%20Commission/EMC%20Meetings/2017/3-

May2017/DirectorsComments/Directors_Comments_11May2017.pdf) 

This was the most pressing item to report on. DWR also has a few crossover bills, 

which can be found at the link above.  

Director Zimmerman indicated that Senate Bill 131 states, “the Director of the Division 

of Water Resources shall not require the use of on-site stormwater control measures to 

protect downstream water quality standards" and " The Environmental Management 

https://ncdenr.s3.amazonaws.com/s3fs-public/Environmental%20Management%20Commission/EMC%20Meetings/2017/3-May2017/DirectorsComments/Directors_Comments_11May2017.pdf
https://ncdenr.s3.amazonaws.com/s3fs-public/Environmental%20Management%20Commission/EMC%20Meetings/2017/3-May2017/DirectorsComments/Directors_Comments_11May2017.pdf
https://ncdenr.s3.amazonaws.com/s3fs-public/Environmental%20Management%20Commission/EMC%20Meetings/2017/3-May2017/DirectorsComments/Directors_Comments_11May2017.pdf


 

Page 19 | 23 
 

Commission shall adopt rules to amend 15A NCAC 02H .0506 (Review of Applications) 

consistent with subsection (b) of this section. " 

Commissioner Martin commented on the portion of on-site stormwater measures in 
Senate Bill 131. He is a little confused as to why stormwater is being kicked in, because 401 
Certification Conditions have never been in an EMC rule. This was a policy originally required 
by then Director Preston Howard, which was later inserted by DWR staff into the general 
conditions for 401s. Commissioner Martin has argued that those conditions should come to 
the EMC for approval and he was met with resistance from the Department. Right now, he is 
not sure how to comply with that legislation because the stormwater requirement in 401 is not 
in an EMC rule.  Commissioner Martin also wanted to know if the EMC has the power to 
pass something instructing the Department to remove a condition from the 401 general 
conditions to be compliant with the statute. This is a legal question and, we’ll have to find out 
how to tackle this.  Jay Zimmerman will get with the 401 staff regarding this issue.  

Chairman Solomon would like to see a follow up briefing at the July or September 

full EMC.  He thanked DEQ/Assistant Secretary for Environment, Sheila Holman for being at 

the meeting. 

Assistant Secretary Holman responded that she was happy to be there at the 

meeting and she had intended to be at the committee meetings, however the Senate budget 

came out on Wednesday night.  She gave a brief updated on the Senate Budget and the 

potential.  The Senate budget would require a management flexibility cut of 4.5 million at the 

department.  It would eliminate 3 administrative positions and the Environmental Education 

program, funding to the Energy Centers at North Carolina State University and Appalachian 

State University.  It would also eliminate three positions in DEMLR.  It would eliminate the 

Senior Advisor for Policy Innovation and all appropriated funding for the Division of 

Environmental Assistance in customer services, which amounts to 46-1/2 FTE and it would 

eliminate a vacant position in the Division of Marine Fisheries. In addition, it would transfer 

the offsite wastewater program from DHHS to DEQ.  These were just highlights and she 

wanted to share with the Commission.  The department has some concerns whether the 

Senate budget will provide the resources that are needed to balance the protection of North 

Carolina’s natural resources and economic competitiveness.  The current proposal without 

programs necessary to ensure environmental permitting keeping pace with economic 

development and would harm the state’s ability to help the business community to navigate 

the regulatory process.  The department looks forward to making its pitch to legislators during 

the budget negotiations.  She mentioned that there was a study provision that would impact 

the EMC.  It does require the department to study abolishment of the Sedimentation Control 

Commission in transferring those duties to the EMC as well as the subsequent 
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accommodation of the Sedimentation and Control Permitting program with the NPDES 

stormwater permitting.   The DEQ will keep you posted. 

 

• Committee Chairs 
 

 (AQC) Chairman Carter stated they would have two of the items coming to 
the Commission in July. 

 
  (WQC) Chairman Wilsey stated the committee heard two major variances to 

the riparian area rules, one, Tar-Pamlico and one, the Neuse. They also had 

presentations on the rule amendment packages that the full Commission will see in 

July.  The first major big package is the 2T, 2U and 2H rules and another package is 

coming on the Division of Mitigation Services rules.  Most likely, the Committee will be 

asking for three hearing officers to cover those two packages.  The WQC has not 

received an update from the EPA on 303(d) list comments.  They had an overview on 

the State Water Infrastructure Committee from the Chairman, Kim Colson talking 

particularly about how they’re helping fund utilities in the state, acid inventory update 

and technology and helping the utilities in both growing areas of the state and the very 

rural communities who need help with technology, and all those things that would help 

improve delivery and reduce the water loss.  After the discussion on all the IBTs that 

they were seeing, it is very important that the WQC stay abreast of that and they do 

great work across the state helping both grow to system and keep the system that they 

have in place running. That concluded the meeting. 

 
 (WAC) Chairman Smith of the stated they just had the one information item.   

 
  (GWWMC) Chairman Puette stated that they heard three items on regulations 

which will be coming to the full Commission in July for approval to go to public hearing 

and the other one was by Jeff Manning on the 2L rules for groundwater, and the 2T 

rules. There was some discussion on the IMACs and DEQ will continue to update 

those. 

  Vice-Chairman Martin reminded the Commissioners that with those items 

being passed in the committees to go forward to public comment and recommendation 

for approval, that the process was not to wait until for a decision by full Commission 

meeting, before they considered a hearing officer.  The Chairman and staff should be 

discussing between now and the time it comes to the Commission who they think 
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should be a hearing officer, whether it be staff or a Commission member including 

multiple or single hearings so that recommendation would be ready to go directly to 

the Chairman whenever, if the EMC passes it.  Secondly, there is slipping on the 

agenda.  He wanted to remind the liaison and the Chairs of the committees need to 

be looking at the materials, and the minute you know something is coming, what’s 

coming should be entered on the tracking schedule.  Do not just enter what’s coming 

to the Commission at the next meeting.  When you see that, you know there’s a 

process where it’s going to go to committee, hearing, the Commission and come back 

to the Commission, go to RRC.  All of that needs to be populated into the agenda.   

When that is done, Lois and Vice-Chairman Martin can work to populate the EMC 

agenda.  Without the committee agenda being updated, time is wasted.  In addition to 

the Budget Bill having a potential Sedimentation and Erosion Control Commission 

moving responsibilities to the EMC, Vice-Chairman Martin indicated there’s also a 

provision that the onsite Water Protection Branch be sent to DEQ from DHHS and 

rulemaking authority from the Commission Public Health to the EMC, which he 

indicated he thought it was 20-30 years past due.  I just want the Commission to realize 

that if those two things were to happen, the Commission will have much longer 

meetings or may need to go back to ten meetings per year.   

 

• Commission Members 
 There were no other comments from the members. 

• Chairman 

 Chairman Solomon indicated the presentations to the Commission have been 

very beneficial and there were three presentations that he would like to see later and 

he would be working with Committee Chairs to go through those.  He stated that 

without a burden to the Commission, 15-20 minute sessions where they could fit things 

in at a committee meeting would be very beneficial about keeping the members 

informed and on the same page. He commented that he appreciated the Commission 

for all their efforts in the decision making and the way they could go through so many 

issues. 

 

• Counsel  

 Counsel Jennie Hauser indicated that she only had one quick update for the 

Commission.  In the case the Environmental Management Commission and the 



 

Page 22 | 23 
 

Department of Environmental Quality vs Fayetteville, the case has been assigned to 

a retired Superior Court Judge, who comes from Cabarrus County, so the case will be 

heard in Cumberland County, where the case was required to be filed.  His name is 

Judge Spainhour.  The parties have agreed to a briefing schedule.  Their brief on 

behalf of the Commission will be filed on June 26 and the Fayetteville brief will be filed 

the first week in August.  The hearing on the petition for judicial review will be held in 

September commensurate with the days that this body is meeting.  She will have more 

information at a later date, but they may not have information at the July meeting. 

 

  Commissioner Tedder asked the Chairman if he was going to give the 

Commission an update on his deliberations of the Triennial Review.   

  Counsel Hauser responded by stating just a quick verbal and stated that she 

had not had time to complete the research to the depth that would require putting 

something in writing and getting it approved.  But the question that had raised was 

what, if anything could the state do or what was the limitation on EPA’s authority if they 

had exceeded the amount of time that’s contained within their rules or completing the 

Triennial review.  As the Commission, would remember that it took quite some time for 

EPA to come back to the state with comments on the Triennial review.  She further 

stated that the cases that she had reviewed to date and she had surveyed the nation, 

looked at different districts, and she needed to look outside of EPA and the Clean 

Water Act or RCRA and had to look at other federal programs, in some instances, to 

get good coverage in all the districts.  It appears that where that issue has been 

squarely placed before the Court.  That is, is the federal agency forestalled from taking 

action where they have themselves exceeded their own rule about how they would 

behave? The Court’s answer has been no, that they are not precluded from continuing 

to exercise their authority.  That’s the preliminary look and she is going to make sure 

the Commission has a more in depth critique of that where exposition of that position. 

  Commissioner Tedder made more comments and Counsel Hauser responded 

with comments regarding the existing state rules.  Counsel Hauser stated that she 

would have information for the Commission in July. 

 

• Chairman 

  Chairman Solomon thanked the staff and Counsel Hauser for their efforts.  He 

indicated someone spoke to him yesterday and commented that the Commission 

https://www.google.com/search?biw=1920&bih=912&q=Judge+Spainhour&spell=1&sa=X&ved=0ahUKEwjZtp_CspjUAhWJ2SYKHceEDAMQBQgfKAA
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processed a lot of technical information in a very efficient way with everybody 

engaged.  He thanked the Commission again for everything that they do.  He also 

thanked the staff for their support and for the good working relationship.  The Chairman 

remarked that today’s agenda was light but it is going to begin getting heavy.  He 

indicated that they would have many different rules to process including rules in all the 

different Committees.  The next few meetings will be very busy and members will have 

a lot of reading to do.  He advised members to be looking for the information and the 

EMC will continue to make process as good as it can.  

 

With no further business before the Commission, the Chairman adjourned the 

meeting at 11:48 a.m. on May 11, 2017. 

 

Approved this day 13 of July 2017. 
 

 ____________________________   
J. D. Solomon, Chairman of the EMC 

 
 


