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NORTH CAROLINA COURT OF APPEALS  
******************************** 

WASCO LLC,     ) 
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Three definitions of “operator” have application.  First, the Solid Waste 

Management Act defines operator as: 

any person, including the owner, who is principally engaged 
in, and is in charge of, the actual operation, supervision, and 
maintenance of a solid waste management facility and includes 
the person in charge of a shift or periods of operation during 
any part of the day. 
 

N.C.G.S. § 130A-290(a)(21) (emphasis added).  This broad definition has general 

application throughout Article 9 of Chapter 130A, which includes portions of the 

State Hazardous Waste Program, as well as numerous other separate state 

regulatory programs related to waste management.   

 Second, the Rules adopted by the State Hazardous Waste Program under the 

authority of the Solid Waste Management Act, generally define an “operator” as 

“the person responsible for the overall operation of a facility.”  15A NCAC 13A 

.0102(b) (adopting 40 C.F.R. § 260.10). 

 Finally, for the specific purposes of permitting, including post-closure 

activities, the Rules define operator as the “operator of any facility or activity 

subject to regulation under RCRA.” 15A NCAC 13A .0113(a) (adopting 40 C.F.R. 

§ 270.2).   

While not identical, these three definitions of “operator” are consistent and 

all are applicable here: the Solid Waste Management Act definition applying most 

broadly; the definition in 15A NCAC 13A .0102 applying more narrowly to the 
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State Hazardous Waste Program; and the definition in 15A NCAC 13A .0113(a) 

applying most specifically to post-closure activities such as the ones at issue in this 

case.   

WASCO is clearly an operator under all three of these definitions for the 

reasons discussed below.  Our appellate courts have not applied these operator 

definitions to the facts of a particular case, making it proper to “look to other 

jurisdictions to review persuasive authority that coincides with North Carolina’s 

law.”  Skinner v. Preferred Credit, 172 N.C. App. 407, 413, 616 S.E.2d 676, 680 

(2005), aff’d, 361 N.C. 114, 638 S.E.2d 203 (2006).     

B. The Bestfoods Operatorship Test Provides Persuasive Guidance. 
 

The definitions of “operator” under the State Hazardous Waste Program are 

consistent with federal definitions of “operator.”  As noted above, North Carolina’s 

Rules adopt and incorporate the federal RCRA regulations in this context.  

Additionally, a similar definition of “operator” applies to another pollution-related 

federal law, the Comprehensive Environmental Response, Compensation, and 

Liability Act (“CERCLA”).  Thus, an examination of federal case law interpreting 

the meaning of operator is useful and appropriate. 

In United States v. Bestfoods, 524 U.S. 51, 141 L. Ed. 2d 43 (1998), the 

Supreme Court articulated a logical framework for interpreting the term “operator” 
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as applied to liability for environmental contamination.7  The Bestfoods Court 

unanimously concluded:  

[A]n operator is simply someone who directs the workings of, 
manages, or conducts the affairs of a facility. To sharpen the 
definition for purposes of . . . concern with environmental 
contamination, an operator must manage, direct, or conduct 
operations specifically related to pollution, that is, operations 
having to do with the leakage or disposal of hazardous waste, or 
decisions about compliance with environmental regulations. 
 

Id. at 66-67, 141 L. Ed. 2d at 59 (emphasis added). 

The State Hazardous Waste Program overlaps with CERCLA in some ways, 

including with respect to the regulation of “owners” and “operators.”  Similar to 

the definitions contained in the State Hazardous Waste Program and cited above, 

CERCLA defines operator as “any person owning or operating [a] facility.”  42 

U.S.C. § 9601(20)(A)(ii).  As a consequence, and due to the relative lack of RCRA 

case law,8 both EPA and federal courts have recognized the appropriateness of 

looking to CERCLA case law as guidance in RCRA operator cases.  See, e.g., 

RO 13071 (Oct. 28, 1987) (noting a consistent interpretation of “operator” by the 

7 This Court has previously recognized the persuasiveness of Bestfoods in the 
broader context of corporate law.  Richardson v. Bank of Am., N.A., 182 N.C. 
App. 531, 546-47, 643 S.E.2d 410, 420-21 (2007). 
8 In RCRA guidance documents, EPA has looked to a person’s “considerable 
autonomy to make [major] decisions without [the owner’s] involvement,” and 
responsibility “for the operation, management or oversight of hazardous waste 
activities at the facility.”  RO 12174 (Jan. 27, 1984); RO 12952 (Jun. 24, 1987) 
(using “RO” as shorthand for the RCRA Online database, maintained by EPA at 
https://yosemite.epa.gov/osw/rcra.nsf/how+to+use?OpenForm). 
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courts under both RCRA and CERCLA); Tanglewood East Homeowners v. 

Charles-Thomas, Inc., 849 F.2d 1568, 1574 (5th Cir. 1988) (agreeing that “the 

relevant statutory definitions in [RCRA] are the same as the definitions in 

CERCLA”).   

Relying primarily on the text of N.C.G.S. § 130A-290(a)(21), WASCO 

rejects the Bestfoods test. (Pet Br pp 19-23)  In so doing, WASCO cites nothing to 

connect the term “operator” back to the challenged rule—except Bestfoods and 

other federal law. (Compare Pet Br p 20 (arguing that Bestfoods may be applicable 

to RCRA cases in circumstances “not present here”) with Pet Br p 29 (“Bestfoods 

was a CERCLA case, but the discussion of direct and indirect liability applies 

here.”); see also Whitacre P’ship v. BioSignia, Inc., 358 N.C. 1, 12, 591 S.E.2d 

870, 878 (2004) (denouncing the act of blowing hot and cold in a single breath).  

Thus, as WASCO implicitly admits, a fact-specific analysis based on Bestfoods 

and its progeny is helpful to an understanding of the present case. 

II. THE TRIAL COURT PROPERLY LIMITED ITS INQUIRY TO 
WHETHER WASCO WAS AN OPERATOR OF A LANDFILL FOR 
PURPOSES OF “POST-CLOSURE” LIABILITY, WHICH 
NECESSARILY ARISES AFTER CLOSURE. 

 
Post-closure operator liability is not an “invent[ed]” concept as suggested by 

WASCO (Pet Br p 25), but rather a category established under RCRA and adopted 

by the State for the long-term remediation of residual contamination.  In fact, 

B-466

Rodney.Huerter
Rectangle



- 21 - 
 

WASCO acknowledges that RCRA imposes “a duty to provide ‘post-closure care’ 

on operators of facilities after they cease to operate.” (Id.) 

Under the State Hazardous Waste Rules, “[o]wners and operators 

of . . . landfills” must obtain post-closure permits or AOCs, “unless they 

demonstrate closure by removal or decontamination.”  15A NCAC 13A .0113(a) 

(adopting 40 C.F.R. § 270.1(c)).  If a tank or tank system is closed with waste in 

place, such unit “is then considered to be a landfill” for purposes of post-closure 

and associated corrective action requirements.  15A NCAC 13A .0110(j) (adopting 

40 C.F.R. § 265.197(b)). Nowhere do the Rules limit post-closure operator liability 

to operators of plants or active businesses.  By contrast, 15A NCAC 13A .0113(a) 

explicitly applies to “operators of . . . landfills.”  

Here, it is undisputed that the site of the former storage tank was closed with 

waste in place in 1992—which converted the pit into a “landfill” for regulatory 

purposes—and that the resulting “landfill” is subject to regulation under the post-

closure program. (Doc. Ex. 331-56)  The site of the former storage tank did not 

become a landfill subject to post-closure regulation until after it was closed with 

waste in place.  15A NCAC 13A .0110(j) (adopting 40 C.F.R. § 265.197(b)).  

Thus, the only activities relevant to determining who is an operator of that landfill 

occurred during post-closure care.  

B-467

Rodney.Huerter
Rectangle



 

 

 

 

 

 

 

* * * *  

[pages omitted] 

B-468



- 38 - 
 

motion and affirmed the ALJ’s denial. (Id.)  Thus, assuming arguendo that 

WASCO preserved this issue before the trial court, N.C. R. App. P. 10, it has 

nevertheless been abandoned, N.C. R. App. P. 28(b)(6); Viar v. N.C. DOT, 359 

N.C. 400, 402, 610 S.E.2d 360, 361 (2005) (“It is not the role of the appellate 

courts, however, to create an appeal for an appellant.”).   

* * * * 

The entire case revolves around one agency assertion—that WASCO is an 

operator of a landfill for purposes of 15A NCAC 13A .0113(a) (adopting 40 C.F.R. 

§ 270.1(c)).  Consistent with State statutory and regulatory definitions and the 

nature of the post-closure program, the Section has taken the reasonable position 

that the focus must be on pollution-related operations.  Whether labeled as the 

person responsible for the overall operation of the landfill or the person principally 

engaged in and in charge of post-closure operations, WASCO’s words and actions 

establish its liability as a matter of law. 

CONCLUSION 

For all of the above reasons, this Court should affirm the trial court’s order 

affirming the ALJ’s final decision granting summary judgment in favor of the 

Section. 
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Respectfully submitted, this the 12th day of July, 2016. 

      ROY COOPER 
      Attorney General 
 
      Electronically Submitted 

Elizabeth A. Fisher 
      Assistant Solicitor General 
      State Bar No. 38161 
      efisher@ncdoj.gov 
 
      N.C. R. App. P. 33(b) Certification: 
      I certify that the attorney listed below 
      has authorized me to list his name on 
      this document as if he had personally 
      signed it. 
 

Daniel Hirschman 
Special Deputy Attorney General 
Environmental Division 
State Bar No. 27252 
dhirschman@ncdoj.gov 

 
      N.C. Department of Justice 
      Post Office Box 629 
      Raleigh, NC  27602 
      Telephone:  (919) 716-6900 
      Facsimile:   (919) 716-6763 
 
      Counsel for the State of North Carolina 
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CERTIFICATION AS TO WORD COUNT 
 
 In accordance with Rule 28 of the North Carolina Rules of Appellate 

Procedure, the undersigned hereby certifies that this is the principal brief of the 

State-Appellee, which contains no more than 8,750 words (including footnotes and 

citations but excluding covers, index, table of authorities, certificate of service, and 

certificate of compliance), as verified by the undersigned’s word processing 

program.  

 This the 12th day of July, 2016. 
 

    
Electronically Submitted                 
Elizabeth A. Fisher 
Assistant Solicitor General 
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This is to certify that a copy of the foregoing APPELLEE’S BRIEF, which 

was filed electronically with the appellate courts’ official website, was served on 

this the 12th day of July, 2016, upon counsel for Appellant electronically via 

email, to counsel’s correct and current email address as follows: 

David Guidry 
KING & SPALDING LLP 
100 N. Tryon Street, Suite 3900 
Charlotte, NC 28202 
dguidry@kslaw.com 

ROY COOPER 
Attorney General 

Electronically Submitted 
Elizabeth A. Fisher 
Assistant Solicitor General 
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