
 

 

 

 

 

 

 

Exhibit 27 
Post-2014 Documents, Section Asserting Operator Determinations Other than 130A-290. 

 

Ex. 27(a) – Documents related to WASCO v. NC DENR (2013–2016). 

Ex. 27(b) – Modification to Post-Closure Order for Schlage Lock (2016). 

Ex. 27(c) – Proposed modification to Post-Closure Order for Daikin (2017). 

Ex. 27(d) – Immediate Action NOV issued to Loren Lanter (June 2018). 
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Exhibit 27(a) 
Documents related to WASCO v. NC DENR (2013–2016). 

 

Ex. 27(a)(i) – August 2013 Directive 

 

Ex. 27(a)(ii) – Department’s MSJ Brief 

 

Ex. 27(a)(iii) – Department’s PJR Brief 

 

Ex. 27(a)(iv) – Department’s Appellate Brief 

. 
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Exhibit 27(a)(i) 
August 2013 Directive, dated 16 August 2013 

 
 
*  Asserts WASCO is “operator” under the State hazardous waste management program 

by citing a federal CERCLA case and 40 CFR 260.10; does not mention 130A-290(a)(21). 
 

 
 

Included as Exhibit 9 
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Exhibit 27(a)(ii) 
Department’s Brief in Support of MSJ, dated 25 Sept. 2014 

 
 
*  Asserts WASCO is “operator” under the State hazardous waste management program 

by citing a federal CERCLA case and 40 CFR 270.2; does not mention 130A-290(a)(21). 
 

 
 

Included as Exhibit 10. 
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Exhibit 27(a)(iii) 
Department’s Brief in Response to WASCO’s 

Petition for Judicial Review, dated 29 May 2015 

*  Asserts WASCO is “operator” under G.S. 130A-290, 40 CFR 260.10, and 40 CFR 270.2, 
citing a federal CERCLA cases, but further contends:  

 
1)  Court should treat the definitions in the federal RCRA regulations “as controlling,”  
 
2)  definition in 130A-290(a)(21) “only applies to Article 9 of Chapter 130A, which fur-

ther authorizes a departure ‘where a different meaning is required by the context,’”  
 
3)  similarities between definitions of “operator” in 40 CFR 260.10, “owner or operator” 

in 270.2 and “owner or operator” in CERCLA § 101(A)(20), 42 USC 9601(20(A) 
make it appropriate to consider federal CERCLA cases  

 
 
 

Included as Exhibit 23. 
 

*  But see notes 20–21 of Petition for Rule-making, and Exhibit 13 (Department’s admissions —
served two weeks before it filed its summary judgment motion—that it has no evidence that 
WASCO meets the required elements of the definition of “operator” under G.S. 130A-
290(a)(21) or 40 CFR 260.10). 
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Exhibit 27(a)(iv) 
Department’s Appellate Brief, dated 12 July 2016 

*  Asserts WASCO is “operator” under G.S. 130A-290, 40 CFR 260.10, and 40 CFR 270.2, 
citing a federal CERCLA cases, but further contends:  

 
1)  definition in 40 CFR 270.2 applies “most specifically to post-closure activities such 

as the ones at issue in this case,”  
 
2)  the fictional CERCLA “Bestfoods test” applies to “operator” determinations under the 

State’s hazardous waste management program (“WASCO rejects the Bestfoods test”), 
 
3) similarities between definitions of “operator” in 40 CFR 260.10, “owner or operator” 

in 270.2 and “owner or operator” in CERCLA § 101(A)(20), 42 USC 9601(20(A) 
make it appropriate to consider federal CERCLA cases  

 
 
 

Included as Exhibit 25. 
 

*  But see notes 20–21 of Petition for Rule-making, and Exhibit 13 (Department’s admissions —
served two weeks before it filed its summary judgment motion—that it has no evidence that 
WASCO meets the required elements of the definition of “operator” under G.S. 130A-
290(a)(21) or 40 CFR 260.10). 
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Exhibit 27(b) 
Section’s Modification to Existing Post-Closure Order for 

Schlage Lock (NCD065300519) (Sept.–Dec. 2016). 

 

Ex. 27(b)(i) – Public Notice of Proposed Modifications to Existing Post-Closure Order 
(comment period: Sept 17 to Nov. 1, 2016), (excerpted) 

(changes operator determination to 40 CFR 260.10 and 270.2, removes original cite 
to 130A-290(a)(21); also cites most recent Part A). 

 

Ex. 27(b)(ii) – Section Issues Modified Post-Closure Order, dated  01 Dec. 2016 

 

Ex. 27(b)(iii) – Original Post-Closure Order, dated  08 Dec. 2011 

(operator determination cites 130A-290(a)(21); also cites most recent Part A). 

 

*  Public comment period for the Section’s proposed changes to the 2011 original Order opened 
approximately three weeks before the Appellate Court hearing in WASCO v. NC DENR; but 
see Exhibit 21 (Section issued three 5-year reviews that use 130A-290(a)(21) over the period 
of  `September to December 2016, and five additional reviews in 2017 that do the same).  
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Exhibit 27(b)(i) 
Public Notice of Proposed Modifications to Existing Post-Closure Order for Schlage 
Lock (comment period: Sept 17 to Nov. 1, 2016), (excerpted) 

 
*  Changes operator determination to 40 CFR 260.10 and 270.2, omits original cite to 130A-

290(a)(21); also cites most recent Part A. 
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PUBLIC NOTICE 

 

PUBLIC HEARING 

FOR 

DRAFT ADMINISTRATIVE ORDER IN LIEU OF POST-CLOSURE PERMIT 

MODIFICATION FOR FORMER SCHLAGE LOCK FACILITY 

 

This is to notify the public of the issuance by the North Carolina Hazardous Waste 

Section of a draft Administrative Order in lieu of Post-Closure Permit modification for the 

Former Schlage Lock Facility, located on 3551 North Wesleyan Boulevard, in Rocky Mount, 

North Carolina. 

 

A Public Hearing will be held October 17, 2016 at 11:00 a.m. in the Wiley Room, Braswell 

Memorial Public Library, 727 North Grace Street, Rocky Mount, North Carolina.  All attendees 

will have the opportunity to present five (5) minute oral statements regarding the draft 

Administrative Order in lieu of Post-Closure Permit modification and/or to submit written 

comments and data. 

 

In conjunction with the issuance of the draft modified Administrative Order in lieu of Post-

Closure Permit, written comments can also be sent during the public comment period of 

September 17, 2016 – November 1, 2016 to the following address: 

 

Ms. Julie S. Woosley, Section Chief 

North Carolina Hazardous Waste Section 

1646 Mail Service Center 

Raleigh, NC 27699-1646 

 

All data submitted by the applicant is part of the administrative record and available for your 

review Monday through Friday during office hours (9:00 a.m. to 4:00 p.m.). Copies of the 

modified Administrative Order in lieu of Post-Closure Permit and a Fact Sheet are available at 

the Hazardous Waste Section located at 217 West Jones Street in Raleigh, North Carolina. Call 

(919) 707-8270 for an appointment to view the administrative record in the Hazardous Waste 

Section File Room.  The draft Administrative Order in lieu of Post-Closure Permit and fact sheet 

can also be found online at the following location:  https://deq.nc.gov/news/events/public-

notices-hearings.  Files are also accessible online at:  http://deq.nc.gov/about/divisions/waste-

management/waste-management-rules-data/e-documents 

 

A summary of the modified Administrative Order in lieu of Post-Closure Permit follows: 

 

An Administrative Order in lieu of Post-Closure Permit was issued to the Community Resource 

Exchange as the owner and Ingersoll Rand Company as the operator of the Former Schlage Lock 

Facility in 2011 to conduct post-closure care for the Closed Vapor Degreaser Room Trench and 

remediation activities for corrective action of contaminated media present at the facility where 

corrective measures are deemed necessary.  Ground water contamination has been delineated and 

remedial activities consisting of a ground-water pump and treat system, a bioremediation system, 

and a soil vapor extraction system have been implemented at the site. 
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Due to the change of owner and operator status of the Administrative Order in lieu of Post-

Closure Permit for the Former Schlage Lock Facility located in Rocky Mount, North Carolina, a 

draft modified Administrative Order has been prepared.  The new Administrative Order will list 

Aspen Investments, Inc. as the current owner of the facility and Schlage Lock Company LLC as 

the operator of the facility. 

 

All comments received during the public comment period or at the hearing will be considered in 

the decision regarding this modified Administrative Order in lieu of Post-Closure Permit. 

Comments received after the public comment period ends will not be considered. The statutory 

authority for calling the permit hearing is G.S. 130A-294(f). Applicable State rules are found in 

the North Carolina Hazardous Waste Management Rules 15A NCAC 13A .0105, .0109, and 

.0113. These rules adopt the requirements of the Federal Resource Conservation and Recovery 

Act as amended by the Hazardous and Solid Waste Amendments of 1984. 

 

Anyone desiring additional information may contact Rob McDaniel at (919) 707-8215 or 

robert.mcdaniel@ncdenr.gov or at the address listed above. 
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North Carolina Department of Environmental Quality 

Division of Waste Management 

 
 

 

 

 

 

 

 

Re: Owner:      )  Administrative Order  

 Aspen Investments, Inc.    )  in Lieu of Post-Closure Permit 

 Post Office Box 250    ) 

 Middlesex, NC 27557    ) 

       ) 

 Operator:       ) 

 Schlage Lock Company LLC   ) Docket Number:  2011 – 084 

 11819 North Pennsylvania Street   ) 

 Carmel, IN 46032    ) Revision September, 2016 

        ) 

 EPA ID # NCD 065 300 519   ) 
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IV. Section’s Conclusions of Law and Determinations  
 

Based upon the foregoing findings of fact and all other information available on the effective date of 
this Order, the Section concludes and determines that: 
 
A. Definitions 
 

1. “Hazardous wastes” shall mean those hazardous wastes defined in N.C.G.S. 130A-
290(a)(8) and 40 CFR Part 261, adopted by reference in 15A NCAC 13A .0106(a) 
through .0106(e). 

 
2. “Hazardous constituents” shall mean those constituents listed in Appendix VIII to 

40 CFR Part 261, adopted by reference in 15A NCAC 13A .0106(e), or any 
constituent identified in Appendix IX to 40 CFR Part 264, adopted by reference in 
15A NCAC 13A .0109(a), or under N.C.G.S. 130A-294. 

 
3. “Landfill” shall have the meaning given in N.C.G.S. 130A-290(a)(16). 

 
4. The term “Facility” shall have the meaning in 15A NCAC 13A .0102(b). 

 
5. The terms “disposal” and “treatment” shall have the meanings given in N.C.G.S. 

130A-290(a)(6) and (a)(42), respectively. 
 

6. The term “Facility boundary” as used in this Order is the furthermost extent of the 

property owned by Aspen located at 3551 North Wesleyan Boulevard, Rocky 
Mount, North Carolina.  The exact dimensions of the Facility are indicated on the 
attached map. (See Attachment 2) 

 
7. The term “Active Portion” shall have the meaning given in 40 CFR 260.10, adopted 

by reference in 15A NCAC .0102(b). 
 
8. For the purposes of this Order, the term “Corrective Action” shall mean all activities, 

including activities conducted beyond the Facility boundary, that are proposed or 
implemented to facilitate assessment, monitoring, and active or passive remediation 
of releases of hazardous wastes or hazardous constituents to soil, groundwater, 
surface water, or the atmosphere associated with Hazardous Waste Management 
Units, SWMUs, and/or AOCs located at the Facility. 

 
9. For the purposes of this Order, the term “Hazardous Waste Management Unit" 

(HWMU) includes any unit which has been used for the treatment, storage, 
or disposal of hazardous waste at any time. 

 
10. For the purposes of this Order, the term “Solid Waste Management Unit" 

(SWMU) includes any unit which has been used for the treatment, storage, 
or disposal of solid waste at any time. 
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11. For the purposes of this Order, the term “Area of Concern" (AOC) includes any 
area having a probable release of a hazardous waste or hazardous 
constituent which is not from a solid waste management unit and is 
determined by the Department to pose a current or potential threat to human 
health or the environment. Such AOCs may require investigations and 
remedial action as required under Section 3005(c)(3) of RCRA and 40 CFR 
270.32(b)(2) as adopted in 15A NCAC 13A .0113 to ensure adequate 
protection of human health and the environment. 

 
B. Status of Schlage and Aspen  
 

1. Schlage is a person as defined in N.C.G.S. 130A-290(a)(22). 
 

2. Aspen is a person as defined in N.C.G.S. 130A-290(a)(22). 
 

3. Schlage is an operator and Aspen is the owner of the Facility as those terms are 
defined in 40 CFR 260.10, as adopted by reference at 15 NCAC 13A .0102(b), and 
40 CFR 270.2, adopted by reference at 15A NCAC 13A .0113(a).  The Ingersoll 
Rand Company owned and operated the Facility at the time of the release(s) of 
hazardous waste.  Community Resource Exchange purchased the Facility in 
2002. 

 
4  In 2007, the Community Resource Exchange sold the Facility to Belmont 

 Commerce Park, LLC.  
 
5  As of December 2013, Schlage is no longer a subsidiary of or otherwise affiliated 

 with the Ingersoll Rand Company. 
 

6    On October 1, 2015, Aspen became the owner of the Facility. 
 
7. Aspen is listed on the most recent RCRA Part A Form as the owner of the Facility.  

Schlage is listed on the most recent RCRA Part A Form as an operator of the Facility. 
 

C. Application of RCRA Standards 
 

1. Pursuant to 40 CFR Part 261, Appendix VII, incorporated by reference in 15A 
NCAC 13A .0106(e), waste PCE is a listed hazardous waste assigned the EPA waste 
code of F001. 

 
2. A “landfill” is also a “land disposal facility”; therefore, the owner and operator of a 

land disposal facility are subject to all the requirements for landfills set out in 40 CFR 
Part 265, Subparts G and H, adopted by reference in 15A NCAC 13A .0110(g) and 
(h). 

 
3. Additionally, 40 CFR 270.1(c), adopted by reference in 15A NCAC 13A .0113(a), 

requires that owners and operators of landfills that certify closure after January 26, 
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Exhibit 27(b)(ii) 
Section Issues Modified Post-Closure Order, dated  01 Dec. 2016 

 

*  Changes the 130A-290(a)(21) “operator” determination from the original 2011 Post-Closure 
Order for this facility to 40 CFR 260.10 and 270.2, and also cites most recent Part A. 

 

 

 

 

 
*  But see Exhibit 27(c) and Exhibit 30 (Section’s January 2017 attempt to modify a different 

existing Post-Closure Order in the same manner —i.e., proposing to replace the 130A-
290(a)(21) operator determination in an Order issued in 2012 to 40 CFR 260.10 and 270.2, 
also citing the most recent Part A. In respone to WASCO’s submitted comments, the Section 
withdrew this second attempt, and instead conducted a five-year review of the original order 
(retaining the 130A-290(a)(21) operator determination) 
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North Carolina Department of Environmental Quality 

Division of Waste Management 

 
 

 

 

 

 

 

 

Re: Owner:      )  Administrative Order  

 Aspen Investments, Inc.    )  in Lieu of Post-Closure Permit 

 Post Office Box 250    ) 

 Middlesex, NC 27557    ) 

       ) 

 Operator:       ) 

 Schlage Lock Company LLC   ) Docket Number:  2011 – 084 

 11819 North Pennsylvania Street   ) 

 Carmel, IN 46032    ) Revision November, 2016 

        ) 

 EPA ID # NCD 065 300 519   ) 
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IV. Section’s Conclusions of Law and Determinations  

 

Based upon the foregoing findings of fact and all other information available on the effective date of 

this Order, the Section concludes and determines that: 

 

A. Definitions 

 

1. “Hazardous wastes” shall mean those hazardous wastes defined in N.C.G.S. 130A-

290(a)(8) and 40 CFR Part 261, adopted by reference in 15A NCAC 13A .0106(a) 

through .0106(e). 

 

2. “Hazardous constituents” shall mean those constituents listed in Appendix VIII to 

40 CFR Part 261, adopted by reference in 15A NCAC 13A .0106(e), or any 

constituent identified in Appendix IX to 40 CFR Part 264, adopted by reference in 

15A NCAC 13A .0109(a), or under N.C.G.S. 130A-294. 

 

3. “Landfill” shall have the meaning given in N.C.G.S. 130A-290(a)(16). 

 

4. The term “Facility” shall have the meaning in 15A NCAC 13A .0102(b). 

 

5. The terms “disposal” and “treatment” shall have the meanings given in N.C.G.S. 

130A-290(a)(6) and (a)(42), respectively. 

 

6. The term “Facility boundary” as used in this Order is the furthermost extent of the 

property owned by Aspen located at 3551 North Wesleyan Boulevard, Rocky 

Mount, North Carolina.  The exact dimensions of the Facility are indicated on the 

attached map. (See Attachment 2) 

 

7. The term “Active Portion” shall have the meaning given in 40 CFR 260.10, adopted 

by reference in 15A NCAC .0102(b). 

 

8. For the purposes of this Order, the term “Corrective Action” shall mean all activities, 

including activities conducted beyond the Facility boundary, that are proposed or 

implemented to facilitate assessment, monitoring, and active or passive remediation 

of releases of hazardous wastes or hazardous constituents to soil, groundwater, 

surface water, or the atmosphere associated with Hazardous Waste Management 

Units, SWMUs, and/or AOCs located at the Facility. 

 

9. For the purposes of this Order, the term “Hazardous Waste Management Unit" 

(HWMU) includes any unit which has been used for the treatment, storage, 

or disposal of hazardous waste at any time. 

 

10. For the purposes of this Order, the term “Solid Waste Management Unit" 

(SWMU) includes any unit which has been used for the treatment, storage, 

or disposal of solid waste at any time. 
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11. For the purposes of this Order, the term “Area of Concern" (AOC) includes any 

area having a probable release of a hazardous waste or hazardous 

constituent which is not from a solid waste management unit and is 

determined by the Department to pose a current or potential threat to human 

health or the environment. Such AOCs may require investigations and 

remedial action as required under Section 3005(c)(3) of RCRA and 40 CFR 

270.32(b)(2) as adopted in 15A NCAC 13A .0113 to ensure adequate 

protection of human health and the environment. 

 

B. Status of Schlage and Aspen  

 

1. Schlage is a person as defined in N.C.G.S. 130A-290(a)(22). 

 

2. Aspen is a person as defined in N.C.G.S. 130A-290(a)(22). 

 

3. Schlage is an operator and Aspen is the owner of the Facility as those terms are 

defined in 40 CFR 260.10, as adopted by reference at 15 NCAC 13A .0102(b), and 

40 CFR 270.2, adopted by reference at 15A NCAC 13A .0113(a).  The Ingersoll 

Rand Company owned and operated the Facility at the time of the release(s) of 

hazardous waste.  Community Resource Exchange purchased the Facility in 

2002. 

 

4  In 2007, the Community Resource Exchange sold the Facility to Belmont 

 Commerce Park, LLC.  

 

5  As of December 2013, Schlage is no longer a subsidiary of or otherwise affiliated 

 with the Ingersoll Rand Company. 

 

6    On October 1, 2015, Aspen became the owner of the Facility. 

 

7. Aspen is listed on the most recent RCRA Part A Form as the owner of the Facility.  

Schlage is listed on the most recent RCRA Part A Form as an operator of the Facility. 

 

C. Application of RCRA Standards 

 

1. Pursuant to 40 CFR Part 261, Appendix VII, incorporated by reference in 15A 

NCAC 13A .0106(e), waste PCE is a listed hazardous waste assigned the EPA waste 

code of F001. 

 

2. A “landfill” is also a “land disposal facility”; therefore, the owner and operator of a 

land disposal facility are subject to all the requirements for landfills set out in 40 CFR 

Part 265, Subparts G and H, adopted by reference in 15A NCAC 13A .0110(g) and 

(h). 

 

3. Additionally, 40 CFR 270.1(c), adopted by reference in 15A NCAC 13A .0113(a), 

requires that owners and operators of landfills that certify closure after January 26, 
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Exhibit 27(b)(iii) 
Original Post-Closure Order, dated  08 Dec. 2011 

 
*  Operator determination cites 130A-290(a)(21), and the most recent Part A. 
 
 
*  Original Order is signed by the HWS Chief who signed the August 2013 Directive (see Exhibit 11), 

which does not use the 130A-290(a)(21) operator determination cited in this Order and thirteen 
other similar orders the same HWS Chief signed over the period of 2009 to 2013, both before 
and after she signed the August 2013 Directive (see Figure 1).  Counter to the fourteen orders 
that she signed, the August 2013 Directive cites a federal CERCLA case and 40 CFR 260.10. 
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North Carolina Department of Environment and Natural Resources 
Division of Waste Management 

Beverly Eaves Perdue 
Governor 

CERTIFIED MAIL . 
RETURN RECEIPT REQUESTED 

David Sordi, P .E. 
Manager, Environmental Engineering 
IR Corporate Center 
Post Office Box 389 
722 Davis Hill Road 
Center Conway, NH 03813 

Carlton E. Harlow, President 
Commmrity Resource Exchange 
Post Office Box 8851 · 
3551 North Wesleyan Boulevard 
Rocky Mount, NC 27804 

Re: .Former Schlage Lock Facility 
Rocky Mount, North Carolina 
NCD 065 300 519 

Dear Mr. Sordi and Mr. Harlow: 

Dexter R. Matthews 
Director 

December 12,2011 

Dee Freeman 
Secretary 

Please find the signed original copy of the Federal Resource Conservation and Recovery Act (RCRA) Administrative 
Order in lieu of Post-Closure Permit for the Former Schlage Lock Facility. This Administrative Order in lieu of Post
Closure Permit identifies specific management practices that may be implemented in accordance with the North 

. Carolina Hazardous Waste Management Rules. The enclosed Administrative Order in lieu of Post-Closure Permit will 
constitute the RCRA permit for the Former Schlage Lock Facility. 

If you have any questions, please contact Rob McDaniel at (919) 707-8215. 

s~~ly,_/) 

L~c~Head 
Facility Management Branch 
Hazardous Waste Section 

Enclosure: Administrative Order in lieu of Post-Closure Permit 

cc: Jon D. Johnston, US EPA, Region 4 
John Johnston, US EPA, Region 4 
William Hunneke 
Former Schlage Lock Facility's Mailing list 

1646 Mail Service Center, Raleigh, North Carolina 27699-1646 
Phone\Fax: 919-707-8200 \ Internet: http//:portal.ncdenr.org/web/wm 

An Equal Opportunity\ Affirmative Action Employer -50% Recycled \ % Post Consumer Paper Aoc issue 

rc: Harold A. McCarty ~ e:. 
j/'I{Obert C. McDaniel ~/)\~ 

N<;rth Carolina 
;Naturall!f 
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North Carolina Department of Environment and Natural Resources 
Division of Waste Management 

~= o~cr: ) Administrative Order 
Community Resource Exchange ) in Lieu of Post-Closure Permit 
3551 North Wesleyan Boulevard ) 
Rocky Mount, NC 27804 ) 

) 
Operator: ) 
Ingcrsoll Rand Company ) Docket Numbcr: 2011 - 084 
800-E Beaty Street ) 
Davidson, NC 28036 ) 

) 
EPAID#NCD065300519 ) 
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IV. Conclusions of Law and Determinations 

Based upon the foregoing stipulations of fact and all other information available on the effective 
date of this Order, the Section concludes and determines that: 

A Definitions 

1. ''Hazardous wastes" shall mean those hazardous wastes defined in N.C.G.S. 130A-
290(a)(8) and40 CFRPart261, adopted by reference in 15ANCAC 13A .0106(a) 
through .0106(e). 

2. "Hazardous constituents" shall mean those constituents listed in Appendix VIII to 
40 CFR Part 261, adopted by reference in 15A NCAC 13A .0106(e), or any 
constituent identified in Appendix IX to 40 CFR Part 264, adopted by reference in 
15ANCAC 13A .0109(a), orunderN.C.G.S. 130A-294. 

3. "Landfill" shall have the meaning giveninN.C.G.S. 130A-290(a)(16). 

4. The term "Facility'' shall have the meaning given in 40 CFR 260.10, adopted by 
reference in 15ANCAC .0102(b). 

5. The terms "disposal" and "trea1menf' shall have the meanings given in N.C.G.S. 
130A-290(a)(6) and (a)(42), respectively. 

6. The term "Facility boundary'' as used in this Order is the furthermost extent of the 
property owned and used by Community Resource Exchange. The exact 
dimensions of the property are indicated on the attached Map. (See Attachment 3) 

7. The term "Active Portion" shall have the meaning given in 40 CFR 260.10, 
adopted by reference in 15ANCAC .0102(b). 

8. For the purposes of this Order, the term "Corrective Action" shall mean all 
activities, including activities conducted beyond the facility boundary, that are 
proposed or implemented to facilitate assessment, monitoring, and active or 
passive remediation of releases of hazardous waste or hazardous constituents to 
soil, groundwater, surface water, or the a1mosphere associated with Hazardous 
Waste Management Units (HWMUs), Solid Waste Management Units 
(SWMUs), and/or Areas of Concern (AOCs) located at the facility. 

9. For the purposes of this Order, the term ''Hazardous Waste Management Unit" 
(HWMU) includes any unit which has been used for the treatment, 
storage, or disposal of hazardous waste at any time. 

10. For the purposes of this Order, the term "Solid Waste Management Unit" 
(SWMU) includes any unit which has been used for the treatment, storage, 
or disposal of solid waste at any time. 

10 
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11. For the purposes ofthis Order, the term "Area of Concern" (AOC) includes 
any area having a probable release of a hazardous waste or hazardous 
constituent which is not from a solid waste management unit and is 
determined by the Department to pose a current or potential threat to 
human health or the environment. Such areas of concern may require 
investigations and remedial action as required under Section 3005(c)(3) of 
the Resource Conservation and Recovery Act and 40 CFR 270.32(b )(2) as 
adopted in 15A NCAC 13A .0013 in order to ensure adequate protection 
of human health and the environment. 

B. Status of Community Resource Exchange and Ingersoll Rand Company 

1. Ingersoll Rand Company is a person as defined in N.C.G.S. 130A-290(a)(22). 

2. Community Resource Exchange is a person as defined in N.C.G.S. 130A-
290(a)(22). 

3. Ingersoll Rand Company is the operator and Community Resource 
Exchange is the owner as defined in N.C.G.S. 130A-290(a)(21). Ingersoll 
Rand Company owned and operated the Facility at the time of the releases of 
hazardous waste. Community Resource Exchange purchased the site in 
2002. 

4. Community Resource Exchange is listed on the most recent RCRA Part A as 
the property owner and, therefore, is an owner as defined in N.C.G.S. 130A-
290(a)(21). 

C. Application ofRCRA Standards 

1. Pursuant to 40 CFR Part 261, Appendix Vll, incorporated by reference in 15A 
NCAC 13A .0106(e), tetrachloroethylene is a listed hazardous waste assigned the 
EPA waste code ofF001. 

2. A "landfill" is also a "land disposal facility''; therefore the owner and operator are 
subject to all the requirements for landfills set out in 40 CFR Part 265, Subparts G 
and H, adopted by reference in 15A NCAC 13A .011 O(g) and (h). 

3. Additionally, 40 CFR270.l(c), adopted by reference in 15ANCAC 13A .0113(a), 
requires that owners and operators of landfills that certify closure after January 26, 
1983 must have post-closure permits, unless it demonstrates closure by removal 
(i.e., clean closure). Based on the foregoing and pursuant to 40 CFR 270.1(c), 
incorporated by reference in 15A NCAC 13A .0113(a), Ingersoll Rand 
Company as operator and Community Resource Exchange as owner are 
required to have a post-closure permit for the Facility and agrees that a) Ingersoll 
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FOR THE NORTH CAROLINA DEPARTMENT OF ENVIRONMENT AND NATIJRAL 
RESOURCES 

FORCO~TYRESOURCEEXCR~GE 

Carlton E. Harlo , resident 
Comrmmity Resource Exchange 

FOR INGERSOLL RAND COMPANY 
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Exhibit 27(c) 
Section’s Proposed Modification to Existing Post-Closure Order for 

facility identified with EPA ID No. NCD057451270 (Jan. 2017). 

 

*  Proposed to change the 130A-290(a)(21) “operator” determination from the original 2012 
Post-Closure Order for this facility to 40 CFR 260.10 and 270.2 (proposed to be issued to the 
entity identified as “operator” in the most recent Part A for the facility). 

 

Included as Exhibit 30(a). 
 
 

*  But see Exhibit 30(b)–(d) (Section withdrew this attempted change, and instead  conducted a 
five-year review of the original order (retaining the 130A-290(a)(21) operator determina-
tion), despite havingmade the same modifications to the operator determination  in the 
Post-Closure Order for Schlage Lock that the Section issued in December 2016 (see Exhibit 
27(b), above). 
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Exhibit 27(d) 
Section Immediate Action Notice of Violation  

Issued to Loren Lanter in connection with the facility identified with 
EPA ID No. NCD 070 619 663 (June 15, 2017). 

 

*  Current HWS Chief cites 40 CFR 124.2 definition of “owner or operator,” which uses exact-
ly the same language used in the 40 CFR 270.2 definition of that term. 

 

 

 

 
*  But see Exhibit 30(b)–(d) (Section withdrew an attempted change of an existing Post-Closure 

Order from the original 130A-290(a)(21) operator determination to definition of “operator” 
in 40 CFR 260.10 and “owner or operator” in 40 CFR 270.2, and instead  conducted a five-
year review of the original order (retaining the 130A-290(a)(21) operator determination). 

*  See also  Exhibit 8(d) (Section emailing draft Post-Closure Order for this same facility to Loren 
Lanter in 2013, which includes a 130A-290(a)(21) operator determination). 
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ROY COOPER 
Governor 

MICHAEL S. REGAN 
Secretary 

Waste Management 
ENVIRONMENTAL QUALITY 

MICHAEL SCOTT 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Mr. Loren Lanter 
Brisco, Inc. 
Mailing: 251 Buckeye Cove Rd. 
Swannanoa, NC 28778 

June 15, 2017 

SUBJECT: Immediate Action Notice of Violation 
Former- Asheville Dyeing & Finishing 
850 Warren Wilson College Road 
Swannanoa, NC 28778 
EPAID#:NCD070619663 
Buncombe County 

Dear Mr. Loren Lanter: 

IMMEDIATE ACTION 
NOTICE OF VIOLATION 
Docket# 2017-052 

Director 

On December 18, 1980, the State of North Carolina, Hazardous Waste Section (Section) was authorized to 

operate the State Resource Conservation and Recovery Act (RCRA) Hazardous Waste Program under the 

Solid Waste Management Act (Act), N.C.G.S. BOA, Article 9 and rules promulgated thereto at 15A NCAC 

13A (Rules), in lieu of the Federal RCRA program. 

On May 24, 2017, Jeff Menzel and Mike Williford with the Division of Waste Management, Hazardous 
Waste Section, conducted a compliance evaluation inspection at the property located at 850 Warren 
Wilson College Road Swannanoa, NC 28778, Buncombe County. 

Statement of Facts Related to the Compliance Inspection 

Asheville Dyeing and Finishing (AD&F) historically operated as an industrial dry cleaner using 
tetrachloroethylene (PCE). AD&F generated spent PCE from dry cleaning operations and accumulated the 
hazardous waste in an underground storage tank (UST). In 1985 AD&F removed the PCE waste UST, as 
well as a PCE product UST. Soil samples were collected from the bottom of the tank pits and chlorinated 
solvents were discovered. In addition, chlorinated solvents were detected in another area of the property 
in 1988, after additional soil samples were collected from an area where an alleged spill of PCE occurred. 

State of North Carolina I Environmental Quality I Waste Management 
217 West ]ones Street I 1646 Mail Service Center I Raleigh, North Carolina 27699-1646 

9197078200 
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b. He must then determine if the waste is listed as a hazardous waste in Subpart D of 40 CFR Part 

261. 

c. If the waste is not listed as a hazardous waste in Subpart D of 40 CFR Part 261, he must determine 

whether the waste is identified in Subpart C of 40 CFR Part 261 by either: 

i. Testing the waste according to the methods set forth in Subpart C of 40 CFR Part 261, or 

according to an equivalent method approved by the Administrator under 40 CFR 260.21; or 

ii. Applying knowledge of the hazard characteristic of the waste in light of the materials or the 

processes used. 

Brisco, Inc. is in violation of 40 CFR 262.11, adopted by reference at 15A NCAC 13A .0107(a), in that 

solid waste was abandoned, stored, and disposed of on the property as defined in 40 CFR 261.2 and 

a hazardous waste determination has not been made by the generator. 

2. 15A NCAC 13A .0109(a). requires that any person who treats, stores, or disposes of hazardous waste 

shall comply with the requirements set forth in this section. The treatment, storage or disposal of 

hazardous waste is prohibited except as provided in 40 CFR Parts 264 and 265, adopted by reference 

in 15A NCAC 13A .0109 and .0110. 

Brisco, Inc. is in violation of this regulation in that hazardous waste may have been abandoned, stored, 

and disposed without complying with the requirements set forth in 40 CFR Parts 264 and 265, adopted 

by reference in 15A NCAC 13A .0109 and .0110. 

COMPLIANCE SCHEDULE 

Within 30-days of receiving this Notice of Violation, Brisco, Inc. shall comply with the following 

requirements: 

1. Comply with 40 CFR 262.11, adopted by reference at 15A NCAC 13A .0107(a) . Brisco, Inc. must 

perform an assessment and inventory of the contents of the containers identified as unknown, no 

longer needed, or abandoned on the property. The contents of each container must be identified 

through analytical testing or through using generator knowledge (e.g. through a description of the 

process which generated the waste) and must accompany the inventory. No container or contents of 

the containers may be disposed of without prior approval from this Section. All leaking containers 

must immediately be addressed to stop the leaking. Any containers that are in poor condition must 

be over packed or transferred into a container that is in good condition. A hazardous waste 

determination must be performed for all containers holding waste liquid within 30 days of receipt of 

this Notice. 

2. Brisco, Inc. must perform an assessment to determine if waste has leaked from any of the twenty

four 55-gallon containers being stored on the southwest portion of the property. If waste is found, or 

suspected, to have leaked from any of the containers, a comprehensive assessment will be required 
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to determine the extent of contaminated soil and/or groundwater potentially impacted around the 

concrete pad. All waste residues identified on the concrete pad must also be cleaned and 

containerized. This assessment must be supervised by a qualified professional. A hazardous waste 

determination must be completed on all waste residues removed from the concrete pad, along with 

any soil excavated in the areas of concern. Contaminated residues and soil must be properly managed 

and disposed. Disposal options will be determined by the results of the hazardous waste 

determination. All requirements outlined above must be completed within 90-days of receipt of this 

Notice. 

Prior to initiating any corrective actions, please contact Mr. Richard Concepcion, Environmental 

Chemist (Phone: 828-578-6927 Email: Richard.Concepcion@ncdenr.gov), for assistance and 

instructions on how to proceed with the site assessment, hazardous waste determination, and final 

disposal. Failure by Brisco, Inc. to complete an effective site remediation may subject the site to 

additional requirements including closure plans, financial assurance for closure/post-closure, and 

groundwater monitoring. 

3. Comply with 40 CFR 262.12, adopted by reference at 15A NCAC 13A .0107(a). Prior to shipment of 

any hazardous waste, an EPA Identification Number must be obtained for this site. You may contact 

Ms. Melodi Deaver with this office at (919) 707-8204 to make provisions for obtaining an EPA ID 

number, if necessary, and updating the facility's hazardous waste generator status and contact 

information. 

4. Comply with 15A NCAC 13A .0109(a). Brisco, Inc. shall no longer store or dispose of hazardous waste 

without full compliance with this section. Pending shipment of hazardous waste for proper disposal, 

Brisco, Inc. must comply with 40 CFR 262.34(a), adopted by reference at 15A NCAC 13A .0107(c), 

which states that: 

a. If the waste is placed in containers the generator must comply with Subpart I of 40 CFR Part 265 

or if the waste is placed in tanks, the generator must comply with Subpart J of 40 CFR Part 265, 

except 265.197(c) and 265.200. No waste piles are allowed. 

b. The date upon which each period of accumulation begins must be clearly marked and visible for 

inspection on each container. 

c. While being accumulated on-site, each container and tank must be labeled or marked clearly with 

the words, "Hazardous Waste"; and 

d. The generator must comply with the requirements for owners or operators in Subparts C and D 

in 40 CFR Part 265, Section 265.16 and 268.7(a)(4). 
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