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STATEMENT OF ORGANIZATION OF TRIAL COURT 

This action came on for hearing before the Honorable G. Bryan Collins, Jr., 

Superior Court Judge Presiding, at the 12 October 2015 Civil Session of the 

Superior Court of Wake County, North Carolina. The hearing was on 

Petitioner-Appellant WASCO LLC's ("WASCO") Petition for Judicial Review of 

the final decision of Administrative Law Judge J. Randolph Ward. On 23 October 

2015, Judge Collins' Final Order and Judgment on Rule 56(f) Motion and Petition 

for Judicial Review denying WASCO' s Petition was entered and filed. The parties 

consented to the judgment being rendered out of session. WASCO appeals that 

Final Order and Judgment. 

STATEMENT OF JURISDICTION 

On 27 September 2013 WASCO initiated the administrative proceeding 

underlying this appeal by filing a Petition for Contested Case Hearing against 

Respondent-Appellee North Carolina Department of Environment and Natural 

Resources, Division of Waste Management (the "Division")1  with the Office of 

Administrative Hearings. 	WASCO acknowledges that the Office of 

Administrative Hearings and the Wake County Superior Court have jurisdiction 

over the parties and these proceedings. 

Effective 1 July 2015, the Department of Environment and Natural Resources was renamed the Department of 
Environmental Quality. Act of 18 September 2015, ch. 241, sec. 14.30(c). 

Record o Appeal 

Docketed 	17-aV 
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WASCO LLC 

Petitioner 

V. 

NORTH CAROLINA DEPARTMENT OF 
ENVIRONMENT AND NATURAL 
RESOURCES, DIVISION OF WASTE 
MANAGEMENT, 

Res ondent 

15M/00 R3.8 
- 2 - 

FILED 
STATE OF NORTH CAROLINA 	 IN THE GENERAL COURT OF JUSTICE 

SUPERIOR COURT DIVISION 

i.E.B -2 p 
1: 14-CVS- COUNTY OF WAKE 

PETITION FOR JUDICIAL REVIEW 

As provided by O.S. 1508-43, Petitioner WASCO LLC, respectfully petitions this Court 

for review of the final decision of Administrative Law Judge J. Randolph Ward (the "ALT') 

dated January 2, 2015 (attached as Exhibit A). Petitioner states the following in support of this 

petition: 

BACKGROUND 

I. 	This case concerns historic groundwater contamination caused by the operation of 

a textile manufacturing plant located at 850 Warrant Wilson Road, Swannanoa, North Carolina 

28778. The central issue is whether Petitioner WASCO is an "operator" of that facility who is 

potentially liable for the cleanup under the North Carolina Solid Waste Management Act, 

N.C.G.S. §§ 130A-290 to -310.77 (the "State Act") or the Resources Conservation and Recovery 

Act, 42 U.S.C. § 6901 et. seq. 

2. 	After the North Carolina Department of Environment and Natural Resources, 

Division of Waste Management (the "Division") informed Petitioner WASCO of its 

determination that WASCO is an "operator" with continuing responsibilities at the site, WASCO 

initiated the underlying administrative proceeding for declaratory judgment establishing that it is 

B-5



- 3 - 

not. In the Order under review, the AU erroneously granted summary determination to the 

Division. 

3. Petitioner WASCO is not an "operator" of any facility at the property, including 

any facility related to the groundwater contamination, because it never owned or operated any 

facility or business at the site, let alone any business or facility relating to operations that caused 

or contributed to the contamination. 

4. Petitioner WASCO's only direct connection to the site is that it cooperated with 

the Division to help remediate the contamination. It did this, however, not because it is an 

"operator" with direct liability, but because it is the parent of a former subsidiary with potential 

contractual liabilities relating to the cleanup. 

5. WASCO cooperated in several ways, including providing limited financial 

assurances to the Division to ensure certain specific remedial activities would be funded and 

funding certain sampling activities. 

6. As a matter of law, WASCO did not become an "operator" of the facility by 

cooperating with the Division on the cleanup. 

COURSE OF PROCEEDINGS BELOW • 

7. WASCO initiated this administrative proceeding for declaratory judgment on 

September 27, 2013 by filing a Petition for Contested Case Hearing with the Office of 

Administrative Hearings. 

8. In December 2013, Respondent Division moved to dismiss the Petition for lack of 

subject matter jurisdiction and failure to state a claim. This motion was denied. 

9. Discovery proceeding were initiated in January 2014, with Petitioner and the 

Division eventually agreeing to complete discovery proceedings by December 5, 2014. 

2 
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10, 	On September 25, 2014, without prior warning, the Division filed an early motion 

for summary judgment. In response, Petitioner filed a motion for a 30-day extension of time to 

respond to the motion. 

11. Upon reviewing the Division's motion for summary judgment, Petitioner 

determined that additional discovery would be needed to explore the Division's allegations. 

Petitioner thus moved under Rule 56(f) motion for an extension of time. 

12. The AU denied the Rule 56(1) motion in an Order entered October 28, 2014 

(Exhibit B). 

13. The ALT then granted the Division's motion for summary judgment January 2, 

2014. 

14. Being adversely affected and aggrieved by AL's final decision, and having 

exhausted all administrative remedies, Petitioner WASCO now petitions for judicial review. 

EXCEPTIONS 

15. Petitioners take exception to the following errors and omissions in the final 

decision of the AU: 

a) The AU erred by granting the Division's motion for summary judgment. 

b) The AU J erred by holding that WASCO is an "operator." 

c) The AU J failed to articulate a rational basis for its holding in the final decision 

that that WASCO is an "operator." 

d) The All failed to identify undisputed facts supporting its conclusion that 

WASCO is an "operator" as a matter of law. 

e) The AU applied the wrong legal standard—even citing the wrong statute—to 

determine that WASCO is an "operator." 
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• 0 	The AU erred by holding that WASCO's status as an "operator" of the site is a 

pure question of law that could be decided in this case based on facts as to which there is no 

material dispute. 

• g) 	The AU erred in holding there are no material facts in disputing relating to 

WASCO's status as an "operator." 

h) 	The AU erred by holding that Culligan (a former subsidiary of WASCO) 

"assumed responsibility for environmental operations at the facility." 

0 	The AU erred by failing to recognize that WASCO is a corporate entity distinct 

from its corporate affiliates, and by citing alleged actions by entities other than WASCO to 

support its holding that WASCO itself is subject to direct liability as an "operator" of the site. 

j) The AU failed to identify the factual basis for its conclusion that WASCO 

"voluntarily took on the responsibility of operating the facility in return for value received," and 

the AU erred in so holding. 

k) The AU erred by failing to identify (or by incorrectly identifying) the "facility" 

that WASCO is alleged to have operated. 

0 	To the extent the AU's holding is based on its finding that WASCO "voluntarily 

took on the responsibility of operating the facility in return for value received," the AU erred by 

denying WASCO's Rule 56(0 for discovery relating to the nature and scope of any 

responsibilities that WASCO is alleged to have assumed and the value allegedly received. 

m) 	To the extent the AU's holding is based on WASCO's providing financial 

assurances and other documents to the Division, the AU erred by concluding there are no 

material facts in dispute relating to the reasons these documents were submitted, and the AU 

erred by denying WASCO's motion for discovery on this subject. 

4 
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n) 	To the extent the ALJ's holding is based on allegations made in affidavits 

submitted by the Division, the AU erred by concluding there are no material facts in dispute 

relating to the allegations in these affidavits and by denying WASCO's motion for discovery on 

these issues. 

WHEREFORE, the Petitioners prays that the Court enter judgment reversing the final 

decision of the AU J dated January 2, 2015, remanding this matter to the AU J with instructions to 

enter judgment for Petitioner WASCO LLC as a matter of law, and entering such other relief as 

may be appropriate. 

5 
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Respectfully submitted this January 30, 2015. 

KING & SPALDING LLP 

'is • G. Guidry, NC ar No. 3g2 
100 N Tryon Street, Suite 3900 
Charlotte, North Carolina 28202 
(704) 503-2640 
dguidry@kslaw.com  

Of counsel 
• Lewis B. Jones, Ga. Bar. No. 402498 
lbiones@kslaw.com  
Adam G. Sowatzka, Bar No. 101012 
• asowatzka®Icslaw.com  
1180 Peachtree Street NE 
Atlanta, Georgia 30309 
@04)572-4600 

Counsel for WASCO LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 30th day of January, 2015, I cause to he served a true and 

exact copy of the attached Petition for Judicial Review via overnight courier on the following 

counsel of record: 

Elizabeth Fisher 
N.C. Dept. of Justice 
9001 Mail Service Center 
Raleigh NC 27699 

ATTORNEY FOR THE NORTH CAROLINA DEPARTMENT OF ENVIRONMENT 
AND NATURAL RESOURCES, DIVISION OF WASTE MANAGEMENT 

William Clarke 
P.O. Box 7647 
Asheville, NC 28802 

ATTORNEY FOR INTERVENOR 1-1•1 THE ACTION BELOW, 
DYNA-DIGGER LLC 

KING & SPALDING LLP 

DMSLIE! RARYOI :24990408. I 
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WASCO LLC 
Petitioner 
and 
DYNA-DIGORLLC 
Wave= 
V. 

NC DEPT OF ENVIRONMENT AND 
NATURAL RESOURCES, DIVISION OF 
WASTE MANAGEMENT 
Respcmdent 

Filet( 2 lincia.ry 2015 

FINAL DECISION GRANTING 
RESPONDENT'S MOTION FOR 

SUMMARY JUDGMENT 

- 9 - 
Filed 

STATE OFNORTH CAROLINA 7.(45  rrN -2  MI 10: If? IN THE OFF= OF ' 
ADMINISTRATIVE HEARINGS' 

• COUNTY OF WAKE 	 arce Or 	 13EBR1825.3.  
Adrrinistfrilkia 

This matter is before the undersigned on the Motionfor Srannscuy Judgment filed 
Septa:abet 25, 2014 by the Responded North Carolina Department of Environment and Natural 
Resources, Division of Waste Management, acting by and through its Hazardous Waste Spetita 
Quatinafter 'the Salm"), pursuant to N.C.0.8. § 1A-1, Me 56, and 26 NCAC 03.0115(a),.  

' seeking Cigly of a Mal Decision mutant to N.C.O.S, § 150B,34. Upon due considetation dire 
submissions ofihe patios and the applicable statutes, naguladansi and legal precedents, the 
following diapositive Order is Waal. 

gftleracSit otthkclott 

Petitiona seeks to be relieved Otte obligation to provide centrol and remediation at a 
hazed= waste site in Swennanoa. The pit at the ibmier Asheville Dyeing mid Finishing Plant 
site once held au midergrormd storage tank for waste pavidoroethylene ("PCE"), a suspected 
carcinogen, and contains significant residing contaminated soil and groundwater todity. , 

The Wily currently constituted as WASCO TIC rwAsccr), began its involves:nee 
with the site in 1995. See, Respondent'aachibits to the Motion/or Sunintary Advnen4 tab 0, 
sectka 37 page 364, and tab B, section 12, page 67 (h.ezeinathar, Ez p364 & 67,1 The 
Scotian scat the loth:idle triggered the filing of this contested case to the Petitioner and the 
intervenor on August 16, 2013 (lea, B Ex p 23). The loner concaved the mak' imams elite 
State Hazardous Waste Program and mated, in relavautpart, the WASCO was tregoperetor; 
and consequently required to obtain a post-closure pin  or or an "Administrative Order on 
Consent" ("AOC") in lieu of* postrelosure paixdt, pointedly noting that, "If an agreement 
cermet be reached, the Section always has the option of issuing a Compliance Order with 
Ade:delis' taiive Penalty fer violation of 40 CZ& § 270.1(c)and associated post-closure 
regulations." Petitioner's recalcitrance represented a stir& departure fiVin its past relationship 
with the Respondent. See, e.g., a draft Administrative Order on Consent submitted by 
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Petitioner's then-counsel, together with a list of 42 reports of remediation and containment work 
performed by Petitioner's contractors. R Ex p 46-56. 

WASCO filed a Petition commencing this contested case in the Office of Administrative 
Hearings on September 27, 2013, alleging that the Section's characterization of WASCO as an 
"operator" in this context deprived WASCO of property or otherwise substantially prejudiced its 
rights and violated the North Carolina Arfreinibtlailw Procedure Act ("NCAPA"),N.C.G.S. 
§ 150B-23(a). As the current owner of the property, and facially liable as such under the 
applicable environmental statutes, Dyna-Diggr LLC ("Dyna-Diggr") was permitted to intervene 
on December 12,2013. 

Respondent recounts that WASCO served its first set of discovery requests on January 6, 
2014, and that, to date, the Section has responded to two (2) sets of Requests for Achnission (212 
requests in total), two (2) sets of Requests for Production of Documents (110 requests in total), 
and one (1) set of Interrogatories; has produced various business records, inderling over 11,000 
pages of mails; and, has provided WASCO with electronic access to its public file. 

The Section's Motion for Summary Judgment was filed with over 1,200 pages of exhibits. 
WASCO moved for and received a 30-day extension of the usual 10-day period to file a 
Response to the Motion. On October 21, 2014, WASCO filed a second motion for an extension 
of time, supported by a 12-page brief with five attachments totaling approximately 50 pages, 
including an Affidavit of WASCO 's Counsel Dan .Biederman; followed by an Amendment and 
Supplement of Affidavit of WASCO 's Counsel Dan Biederman (approximately 30 pages), 
including legal arguments concerning key question of the proper statutory interpretation of the 
term "operator." Petitioner argued that it needed to take, transcribe, and review the Section's 
Rule 30(b)(6) deposition(s) before responding to the motion. On October 22, 2014, the Section 
filed a Reply opposing WASCO's motion and moved to stay discovery pending resolution of the 
summary judgment motion. 

WASCO's only outstanding discovery request is a Notice to Depose the Section per N.C. 
Gen. Stat. § 1A-1, Rule 30(b)(6). This was projected to entail taking the depositions of four 
Section employees concerning their personal knowledge about the parties' activities concerning 
the hazardous waste site. (Their Affidavits appear at R Ex p 1178-95.) Petitioner argued that the 
parties had discussed taking these depositions in early December, before the December 5, 2014 
discovery deadline, but asked that the additional time to respond to the Motion be extended to 45 
days following receipt of the transcripts — which Respondent contended would extend the time 
for non-moving party's response to a total of 117 days from the date the motion was filed. 

In consideration of the breadth of completed discovery; the probability that "the facts 
which would have raised a genuine issue of material fact were 'within the defendant's 
knowledge," based on the theory of Respondent's motion, Gebb v. Gebb, 67 N.C. App. 104, 108, 
312 S.E.2d 691, 694 (1984); the opportunity Petitioner had to identify any such material facts in 
its Response; and, the unjustifiable delay and imposition on Respondent of further discovery in 
light of these circumstances, the undersigned denied Petitioner's request for additional months to 
respond, and granted Respondent's request for a stay of discovery until the summary judgment 
Motion was resolved, in an Order entered on October 28, 2014. 

2 
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On November 7, 2014, WASCO responded to the Section's Motion for Summary 
Judgment in detail, appending seven affidavits with numerous attachments, and requested a 
hearing on the motion. Following opportunities for the parties to suggest language for this Order, 
the motion is determined in accordance with 26 NCAC 03 .0115(b). 

Statement of the Undisputed Facts 

This contested case concerns real property located at 850 Warren Wilson Road, 
Swannanoa, North Carolina, 28778, which was assigned the United States Environmental 
Protection Agency ("EPA") Identification Number NCD 070 619 663 ("the Facility"). 

A pit at the Facility once contained an underground storage tank for waste 
perchloroethylene ("PCE"), a dry cleaning solvent. The pit was closed as a landfill in 1992 with 
contaminated soil left in place. Significant groundwater contamination remains today. 

Petitioner initially became involved with the Facility in 1999. At the time, it was known 
as United States Filter Corporation or USFilter. WASCO later changed its name to Water 
Applications & Systems Corporation, and then was converted to the limited partnership with the 
name WASCO, LLCI 

On June 15, 1998, the Petitioner then known as United States Filter Corporation — 
acquired Culligan Water Technologies, Inc. (hereinafter, "Culligan"). (R Ex p 362) In its March 
31, 1998 Form 10-K filing with the Securities and Exchange Commission, Petitioner disclosed 
that: 

In 1995, Culligan purchased an equity interest in Anvil Holdings Inc. As a result 
of this transaction, Culligan assumed certain environmental liabilities associated 
with soil and groundwater contamination at MU Knitwear's Asheville Dyeing 
and Finishing Plant (the "Plant") in Swannanoa, North Carolina. Since 1990, 
Culligan has delineated and monitored the conlAmination pursuant to an 
Administrative Consent Order entered into with the North Carolina Department of 
Environment, Health and Natural Resources relating to the closure of an 
underground storage tank at the site. Groundwater testing at the plant and two 
adjoining properties has shown levels of a cleaning solvent believed to be from 
the Plant that are above action levels under state guidelines. The company has 
begun remediation of the contamination. The company currently estimates the 
cost of future site remediation will range from $1.0 million to $1.8 million and 
that it has sufficient reserves for the site cleanup. 

(R Ex p 364). Culligan assumed responsibility for the environmental operations at the Facility in 
a Guaranty Agreement in favor of the property's buyer, Anvil Knitwear, Inc., in return for $9 
million (R Ex p 352), exchanged for stock in Anvil Holdings, Inc. (R Ex p 335), as a part of a 
transaction in which Winston Mills, Inc. and McGregor Corporation, both wholly owned by 
Asti= International Corp., sold "all of [their] assets comprising their Anvil Knitwear division" 
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to Anvil Knitwear, Inc. and Anvil Holdings, Inc., including the Facility in Swannanoa. (See 
deed from Winston Mills to Anvil Knitwear, Inc. (R. Ex p 249), which includes an environmental 
"exception.") Astrum was a co-guarantor with Culligan and, in effect, guaranteed Culligan's 
performance under the Guaranty Agreement (R Ex p 352) 

Three months later, Culligan, as "a subsidiary of Astrum International Corp.," executed a 
Corporate Guarantee for CloszaT or Post-Closure Care to the United States Environmental 
Protection Agency ("EPA") declaring that, "For value received from the operator, guarantor 
[Culligan] guarantees to EPA that in the event the operator fails to perform post-closure care of 
the [Facility] ... the guarantor shall do so or establish a trust fund" to defray the expense of 
"post-closure care" of the Facility. (See Exhibit B to Dyna-Diggr's Motion to Intervene.) The 
operator was identified as "Winston Mills, Inc. ... which is a subsidiary of Astrurn International 
Corp." 

To assure payment for the obligations it assumed with its acquisition of Culligan, 
Petitioner entered into a "Trust Agreement" (conforming with 40 C.F.R. § 264.143, with North 
Carolina modifications) with Petitioner as the "Grantor," and Wells Fargo Bank, N.A. as 
"Trustee," to "establish a trust fund ... for the benefit of DENR." It recites that: 

... [T]he Department of Environmental and Natural Resources, "DENR," an 
agency of the State of North Carolina, has established certain regulations 
applicable to the Grantor, requiring that an owner or operator of a 1i:47m-dons 
waste management facility shall provide assurance that funds will be available 
when needed for closure and/or post-closure care of facility[.) 

(R Ex p 409) In Section 4; "Payment for Closure and Post-Closure Care," the Trust Agreement 
provides that 

The Trustee shall make payments from the fund as the Secretary of the 
Department of Environmental and Natural Resources (the "Secretary") shall 
direct, in writing, to provide for the payment of the cost of closure and/or post-
closure care of facilities covered by this agreement. 

(R Ex p 410). The agreement further provides that, "this Trust shall be irrevocable and shall 
continue until terminated at the written agreement of the Grantor, the Trustee, and the Secretary, 
or by the Trustee and the Secretary, if the Grantor ceases to exist" (R Ex p413) The location of 
the subject property, and the estimated costs, are listed. That amount adjusted to $443,759.98 
by June 27, 2013 -- is guaranteed by a Letter of Credit. (R Ex p 524) 

The Trust Agreement defines the "Grantor" as "the owner or operator who enters into this 
agreement and any successors or assigns of the Grantor." (R Ex p 409) 

Between 1999 and the present, WASCO has supplied and maintained post-closure 
financial assurance for the Facility. WASCO or its employees and the Section have 
communicated directly concerning financial assurance and other matters related to the Facility's 

4 
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environmental compliance. WASCO is named as an operator in EPA forms submitted to the 
Section in 2004,2006. and 2008. 

Between 2004 and the filing of the instant contested case, WASCO has hired and paid for 
the work of Mineral Springs Environmental, P.C. ("Mineral Springs") concerning the Facility, 
including operation and maintenance of air sparge/soil vapor extraction systems, groundwater 
sampling, preparation of reports and their submission to the Section, project management, 
assessment activities, and payment of utility bills. WASCO has been in communication with 
Mineral Springs concerning the aforementioned work and has edited draft documents. 

The site was transferred to Intervenor Dyna-Diggr, LLC on December 18, 2007. (R Ex p 
249) WASCO continued to maintain the Facility's financial assurance, pay for remediation costs 
including sampling and reporting, and use Mineral Springs as an environmental consultant in 
communications with the Section following Dyna-Diggr's purchase of the Facility. 

Regulatory Framework  

The "State Hazardous Waste Program" consists of the North Carolina Solid Waste 
Management Act ("the Act"), contained in N.C. Gen. Stat. Chap. 130A, Art. 9, §130A-290, et 
seg., and the rules promulgated thereunder and codified in Subchapter 13A of Title 15A of the 
North Carolina Administrative Code ("the Rules"), which the Department has been authorized to 
operate in lieu of the federal program under the federal Resource Conservation and Recovery Act 
("RCRA"), 42 U.S.C. §§ 6901 -6992k. 

The regulation cited in the letter, 40 C.F.R. § 270.1, which "establish provisions for the 
[Federal] Hazardous Waste Permit Program," is adopted by reference at 15A NCAC 13A 
.0113(a), and enables approved States to implement and enforce "basic EPA [Environmental 
Protection Agency] permitting requirements, such as application requirements, standard permit 
conditions, and monitoring and reporting requirements," that are "part of a regulatory scheme 
implementing RCRA," 42 U.S.C. 6091 et seq., including entering into "enforceable documents 
for post-closure care" of hazardous waste sites, which may include a "remedial action" pursuant 
to the federal Comprehensive Environmental Response, Compensation, and Liability Act of 
1976 ("CERCLA"), as amended RCRA, commonly known as the "Superfund" legislation. 

The Act instructs the Departrnentto "cooperate. . . with. . . the federal 
government . . . in the formulation and carrying out of a solid waste management program," 
including a program for the management of fumardous waste "designed to protect the public 
health, safety, and welfare; [and to] preserve the environment." N.C.G.S. § 130A-294(a)(2), (b). 
The Act mandates the adoption of rules to implement that program, which the Department "shall 
enforce." N.C.G.S. § 130A-294(b). The Rules largely adopt and incorporate the applicable 
federal regulations by reference. The authority to enforce the State Hazardous Waste Program 
has been delegated to the Director of the Division of Waste Management, The Director has 
issued a sub-delegation of this authority to the Chief of the Section. 

"Operator"  

The State Hazardous Waste Program requires that "operators. . . of landfills" obtain post-
closure permits. 40 C.F.R. § 270.1(c) (adopted by reference at 15A NCAC 13A .0113(a)). Here, 
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the former waste-PCE tank at the Facility is a "landfill," within the meaning of the regulation. 
WASCO' s Petition was occasioned by the Section's proposed agreement with other responsible 
parties concerning post-closure care of the facility, but WASCO's position that it is not in the 
position of an "operator" has implications for all of its responsibilities for the Facility. 

The material facts necessary to the legal determination of whether Petitioner has the 
responsibilities of an "operator," within the meaning of the applicable laws and regulations, are 
not in dispute. 

ViTASCO's post-closure operator liability for the Facility is a matter of statutory 
construction -- a question of law. As a matter of law, the parties dispute whether the definition 
of "operator" in N.C.G.S. § 130A-290(a)(21) or the definitions in 40 C.F.R. §§ 260.10, 270.2 
(adopted by reference at 15A NCAC 13A .0102(b), .0113(a)) apply. Viewing the evidence in the 
light most favorable to WASCO, it is not necessary for the undersigned to resolve this issue. The 
result is the same under either definition. While the parties have identified no North Carolina 
case law interpreting the mewling of the term "operator" under the State Hazardous Waste 
Program, guidance from the EPA, case law from other jurisdictions—including a unanimous 
opinion of the Supreme Court, and the undisputed facts related to WAS CO's more than 14 years 
of involvement with the Facility support the Section's characterization of WASCO as a post-
closure "operator." 

Respondent relies primarily on the United States Supreme Court's decision in United 
States v. BesOods, 524 'U.S. 51, 118 S. Ct 1876, 141 L. Ed. 2d 43 (1998). That case, the Court 
began by noting the simplistic statutory definition of "operator" as "any person owning or 
operating such [CERCLA regulated] facility." "Here of course we may again rue the uselessness 
of CERCLA's definition of a facility's 'operator' as 'any person ...operating' the facility, 42 
U.S.C.A. § 9601(20)(A)(ii), which leads us to do the best we can to give the term its 'ordinary or 
natural meaning.' The Court concluded with a broad, comprehensive contextual reading of the 
term applicable beyond the specific facts of the case before it. 

Minder CERCLA, an operator is simply someone who directs the workings of, 
manages, or conducts the affairs of a facility. To sharpen the definition for 
purposes of CERCLA's concern with environmental contamination, and operator 
must manage, direct, or conduct operations specifically related to pollution, that 
is, operations having to do with the leakage or disposal of hazardous waste, or 
decisions about compliance with environmental regulations. 

(Emphasis mine.) United States v. Besoods, 524 U.S. 51, 66-67, 118 S. Ct. 1876, 1887, 141 L. 
Ed. 2d 43 (1998). This understanding of the term "operator" conforms with Congress' declared 
"national policy ... that, wherever feasible, the generation of hazardous waste is to be reduced or 
eliminated" and that lwjaste that is nevertheless generated should be treated, stored, or disposed 
of so as to minimize the present and future threat to human health and the environment." The 
utility of this application of "operator" is emphasized elsewhere in BesYbods by the observation 
that, "even a saboteur who sneaks into the facility at night to discharge its poisons out of malice" 
could not escape operator liability lulnder the plain language of' 42 U.S.C. § 9607(a)(2). Id., at 
524 U.S. 51, 65, 118 S. Ct. 1876, 1886, 141 L. Ed. 2d43. 
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Petitioner proposes a series of refinements to the definition. of "operator" or its 
application that would exclude it. But it is difficult to believe that such exceptions could be 
carved out for a corporate entity that voluntarily took on the responsibility of operating the 
facility in return for value received. It is notable that, for some years, even the States were not 
afforded the protections of the li th  Amendment from Superfund claims, See, Pennsylvania v. 
Union Gas Co., 491 'U.S. 1, 13-14, 109 S. Ct. 2273,2281, 105 L. Ed. 2d 1 (1989), overruled by 
Seminole Tribe of Florida v. Florida, 517 U.S. 44, 66, 116 S. CL 1114, 1128, 134 L. Ed. 2d 252 
(1996). 

It is noted that, in. light of the substantial discovery completed, the detailed arguments 
raised by WASCO in its Response and accompanying Affidavits - including WAS CO's 
alternative request for summary judgment in its favor - and because the putative issues of 
material fact raised by WASCO do not bear on the determinative legal issue, it appears that 
WASCO has not been prejudiced by not having the Rule 30(b)(6) depositions it proposed to take 
prior to its response to the present motion. 

FINAL DECISION  

Respondent is entitled to judgment as a matter of law, and consequently, the Petition 
must be, and hereby is, DISMISSED. N.C. Gen. Stat. §§ 1508-34(e); 1A-1, Rule 56. 

NOTICE  

This is a Final Decision issued under the authority of N.C. Gen. Stat. § 1508-34. 

Under the provisions of North Carolina General Statute § 1508-45, any party wishing to appeal 
the final decision of the Administrative Law Judge must file a Petition for Judicial Review in the 
Superior Court of the county where the person aggrieved by the administrative decision resides, 
or in the case of a person residing outside the State, the county where the contested case which 
resulted in the final decision was filed. The appealing party must file the petition within 30 
days after being served with a written copy of the Administrative Law Judge's Final 
Decision. In confoimity with the Office of Administrative Hearings' rule, 26 N.C. Admin. Code 
03.0102, and the Rules of Civil Procedure, N.C. General Statute 1A-1, Article 2, this Final 
Decision was served on the parties the date it was placed in the mail as indicated by the 
date on the Certificate of Service attached to this Final Decision. N.C. Gen. Stat. § 1508-46 
describes the contents of the Petition and requires service of the Petition on all parties. Under 
N.C. Gen. Stat. § 150B-47, the Office of Administrative Hearings is required to file the official 
record in the contested case with the Clerk of Superior Court within 30 days of receipt of the 
Petition for Judicial Review. Consequently, a copy of the Petition for Judicial Review must be 
sent to the Office of Administrative Hearings at the time the appeal is initiated in order to ensure 
the timely filing of the record. 

This the ed  day of January, 2015. 

Hon. J. Randolph Ward 
Administrative Law Judge 

7 
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On this date mailed to: 

H. Glenn Dunn 
Poyner & Spruill, LLP 
PO Box 1801 
Raleigh, NC 27602-1801 

Attorney For Petitioner 

Elizabeth Fisher 
N.C. Department Of Justice 
9001 Mail Service Center 
Raleigh, NC 27699 

Attorney For Respondent 

William Clarke 
PO Box 7647 
Asheville, NC 28802 

Attorney for Intervenor 

This the 2nd  day of January, 2015. 

(2  
Office of A 	*strative Hearings 
6714 Mail Service Center 
Raleigh NC 27699-6714 
Telephone: 919/431-3000 
Fax: 919/431-3100 
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FILED 

OFEICF: OF ADMINISTRATIVE HEARINGS 
. 	10/28/2014 1:35 l'M 

STATE OF NORTH CAROLINA 
	

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

COUNTY OF WAKE 
	

13EHR18253 

WASCO LLC 
Petitioner 
and 
DYNA-DIGGER LLC 
Intervenor 
V. 

Nc Dept Of Environment And Natural 
Resources, Division Of Waste Management 
Respondent 

 

 

ORDER 

Filet/ 2s oef: 2018p 

 

 

  

THIS MATTER is before the undersigned on the Petitioner's Motion for Continuance 
Regarding Respondent's Summary Judgment Motion, filed October 21, 2014, requesting another 
extension of time to respond to Respondent's September 25, 2014 summary judgment motion, 
for the purpose of allowing it time to depose Respondent pursuant to Rule 30(b)(6) of the N.C. 
Rules of Civil Procedure; and, Respondent's Motion to Stay Discovery Deadline, seeking to 
avoid holding the multiple depositions while the summary judgment motion is being determined. 

Upon due consideration of Petitioner's Brief and Amendment and Supplement to .Affidavit 
of WASCO's Counsel Dan Biederman in support of the Motion for Continuance and 
Respondent's Response in Opposition to Second Motion to Extend Deadline and Motion to Stay 
Discovery Deadline; as well as review of the Affidavits of the prospective deponents; and a 
general assessment of the discovery accomplished during the 13 months since the Petifion 
initiating this contested case was filed, to the degree that this is revealed by the parties' extensive 
filings; and 

It appearing that the extension, and other changes to the discovery schedule to 
accommodate adding Petitioner's deposition(s) of Respondent per R.Civ.Pro. 30(b)(6) to the 
record. prior to Petitioner's response, would be a significant imposition on Respondent and delay 
resolving the summary judgment motion (calculated by Respondent to total 117 days); that 
arguments that there are specific matters that are material to the resolution of the summary 
judgment motion that should be added to the record, prior to ruling, would be a proper subject of 
Petitioner's response to the motion; and that the facts which putatively would raise a genuine 
issue or material fact appear to be, in general outline, currently within Petitioner's knowledge. 
Gebb v. Gebb, 67 N.C. App. 104, 108, 312 S.E.2d 691, 694 (1984). 

Consequently, IT IS ORDERED that Petitioner's Motion is DENIED, and its response 
shall remain due on November 7, 2014, as set pursuant to its first motion for extension; and that 
the deposition of Respondent per R.Civ.Pro. 30(b)(6) and the initiation of other discovery is 
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STAYED pending resolution of the summary judgment motion. Further orders to accommodate 
discovery will be considered if that motion is denied. 

This the 286 day of October, 2014. 

Adsiaitklaithike 
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On this date mailed to: 

II Glenn Dunn 
Poyner & Spruill, LLP 
PO Box 1801 
Raleigh NC 27602-1801- 

Attorney For Petitioner 

Elizabeth Fisher 
N.C. Department Of Justice 
9001 Mail Service Center 
RALEIGH NC 27699- 

Attorney For Respondent 

William Clarke 
PO Box 7647 
Asheville, NC 28802 

Attorney For Intervenor 

This the 28th day of October, 2014. 

atee€_. 	(7  
N. C. Office o AdministrariVe Hearings 
6714 Mail Service Center 
Raleigh NC 27699-6714 
919 431 3000 
Facsimile: 919 431.3100 
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COPIES OF ALL ITEMS PROPERLY BEFORE THE SUPERIOR COURT 
AS ARE NECESSARY FOR AN UNDERSTANDING OF ALL ISSUES 

PRESENTED ON APPEAL 

The Superior Court had properly before it the official record of the 

proceedings before the Office of Administrative Hearings ("the official 

administrative record"), which the parties cited to and relied on in their briefing 

regarding the Petition for Judicial Review and which the Superior Court cited to 

and relied on in its final decision. The full official administrative record, however, 

has not been included in this section of the record on appeal. Instead, for ease of 

reference and to minimize duplication in the record on appeal, the relevant parts of 

the official administrative record have been included in the record on appeal as 

documentary exhibits under Rule 9(d)(2). 
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STATE OF NORTH CAROLINA 
OFFICE OF ADMINISTRATIVE HEARINGS 

Wiling address 	 Stteet address: 
6714 Man Service Center 	 1711 Netv HOpe Much Road 
Raleigh, 14C 2709-6714 	 Raleigh, 1*1C 276094285 

March 25, 2015 

Jennifer J Knox 
Wake County Clerk of Court 
PO Box 351 
Raleigh NC 27601 

Re: Wasco Lie vs NC Department Of Environment And Natural Resources, Division Of Waste 
Managementl5CV S1438 

Dear Honorable Knox: 

hi response to the Petition for Judicial Review filed in the above —reference matter, please find 
enclosed a certified copy of the Office of Administrate Hearing's (OAR) official record. 
13EHR18253. 

Should you have any questions, please feel free to give me a eall. 

Sincerely, 

iThr•-cut, 
Maria G Erwin 
Deputy Clerk 

ENCLOSURE 

cc: 	H Glenn Dunn 
Elizabeth Fisher 
William Clarke 

Administration 	 Headnrs Division 	 Cltvrk's Office 
919/431-3000 	 919/431-3000 	 919/43j-3000 
fim 919/431-31V) 	 fax: 919/431-3100 	 fax: 919/431-3100 

An Equal Employment Opportunity Employer 
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IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

15-C VS-1438 

BRIEF IN SUPPORT OF 
PETITION FOR JUDICIAL REVIEW 

NORTH CAROLINA DEPARTMENT OF) 	OF ADMINISTRATIVE ACTION 

21 April 2015' 

Petitioner WASCO LLC, respectfully submits this brief in support of its Petition for 

Judicial Review of the final decision of Administrative Law Judge J. Randolph Ward (the 

"ALJ") dated January 2, 2015. 

STATE OF NORTH CAROLINA 
WAKE COUNTY 

WASCO LLC, ) 
) 

Petitioner, 
v. 

) 
) 
) 

ENVIRONMENT AND NATURAL ) 
RESOURCES, DIVISION OF WASTE ) 
MANAGEMENT, ) 

) 
Respondent.  ) 
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INTRODUCTION 

This case is about whether Petitioner WASCO LLC can, through some technicality, be 

held liable under the North Carolina Solid Waste Management Act as the "operator" of a facility 

it never owned or operated or even used—and thus whether WASCO can be required to pay to 

cleanup groundwater contamination that all acknowledge it did not cause. An administrative law 

judge has held that WASCO became an "operator" statutorily required to remecliate a 

contaminated facility merely by agreeing under protest to perform certain acts the state 

regulatory agency asserted WASCO was required to perform. That erroneous determination 

should be reversed because there is no legal or factual basis for it. 

The property in question is the old Asheville Dyeing and Finishing (4'ADP) Plant, a 

textile manufacturing plant located at 850 Warrant Wilson Road, Swannanoa, North Carolina 

28778. The groundwater at this facility was contaminated by manufacturing operations that 

ceased decades ago. Petitioner WASCO never owned the property, never conducted any 

operations at the site, never did business with or through Asheville Dyeing & Finishing, and did 

not cause or contribute to the contamination in any way. Respondent does not contend 

otherwise. 

WASCO's only legal connection to the property is that a former corporate affiliate agreed 

to guarantee performance of a contractual indemnity that yet another corporation had granted to 

the persons with statutory liability. When WASCO divested itself of the affiliate that granted the 

contractual indemnity, the Section asserted that WASCO had certain continuing obligations 

relating to the ADF facility. WASCO agreed to perform certain specific acts requested by the 

Section while evaluating its liability. 
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When the Hazardous Waste Section pressed WASCO to assume additional 

responsibilities in 2013, WASCO responded by initiating this proceeding to challenge the 

Section's characterization of WASCO as an "operator" subject to liability under the statute. 

While acknowledging that WASCO was not originally an operator, the Section asserted WASCO 

unwittingly became  one by cooperating with the Section after the Section alleged that it was. In 

other words, the Section now asserts that actions taken by WASCO based on the Sections' 

allegation that WASCO was an operator are the very acts that make it an "operator." If WASCO 

had simply refused to comply, the Section would not have any case against it at all. In addition 

to being wildly inequitable and destructive of future cooperation, holding WASCO to be an 

operator under these circumstances is also contrary to law, and thus the Final Decision should be 

reversed. 

LEGAL FRAMEWORK 

"RCRA is a comprehensive environmental statute that empowers EPA to regulate 

hazardous wastes from cradle to grave, in accordance with the rigorous safeguards and waste 

management procedures." City of Chicago v. Envil Def Fund, 511 U.S. 328, 331 (1994). In 

relevant part, RCRA requires persons "owning or operating" a "facility for the treatment, 

storage, or disposal of hazardous waste" to have a permit. 42 U.S.C. § 6925(a); 40 C.F.R. 

§ 270.1(c). 

When a regulated facility ceases operation, the owner and operator are required to take 

certain actions to "close" any "hazardous waste management units" and to ensure that any 

residual contamination remaining onsite does not present a risk to human health or the 

environment. The requirements to "close" a unit are set forth in a closure plan that must be 

reviewed and approved by the appropriate agency. After a unit is closed, the owner or operator 
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must provide "post-closure" care in accordance with an approved plan. Post-closure 

requirements include groundwater monitoring, corrective action, and certain other "post-closure 

care" requirements to ensure that residual waste is managed to prevent any danger to human 

health and the environment. Id These are long-term obligations that typically last 30 years. 

Owners and operators are also required to provide "financial assurances" that funds will 

be available to pay for any post-closure activities required by the approved post-closure plan. 42 

U.S.C. § 9624(t); 40 C.F.R. Part 265 Subpart H. Financial assurances may take many forms 

detailed in the regulations; these include demonstrating long-term financial health through a 

"financial test," obtaining a guarantee from a parent company or other affiliate, funding an 

insurance policy, or establishing a trust fund. 40 C.F.R. Part 265 Subpart H. Whatever the 

mechanism, the rules explicitly provide that financial assurances can be provided by one 

corporation on behalf of another without the guarantor becoming an "operator" in its own right. 

42 U.S.C. § 6924(t) (defining "guarantor" as used in this subsection as "any person, other than 

the owner or operator, who provides evidence of financial responsibility for an owner or operator 

under this section"). When this is done, the guarantor's exposure is limited by the instrument it 

signed. Id 

As authorized by the federal statute, the State of North Carolina administers its own 

hazardous waste program subject to oversight by EPA. 42 U.S.C. § 6926(b) (authorizing state 

programs); 49 Fed. Reg. 48,694 (Dec. 14, 1984) (delegating authority to North Carolina); 59 

Fed. Reg. 56,000 (Nov. 11, 1994), The State program consists of the North Carolina Solid 

Waste Management Act and its implementing regulations. See N.C.G.S. Chapter 130A, Article 

9. It is overseen by the Respondent, the Hazardous Waste Section ("the Section") of the 

3 
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Division of Waste Management of the North Carolina Department of Environment and Natural 

Resources. 

The federal statute does not define the term "operator," but the North Carolina statute 

does. The North Carolina statute defines "operator" to mean "any person, including the owner, 

who is principally engaged in, and is in charge of, the actual operation, supervision, and 

maintenance of a solid waste management facility and includes the person in charge of a shift or 

periods of operation during any part of the day." N.C.G.S. § 130A-290(a)(21) (emphasis added). 

The federal RCRA regulations similarly define an operator as "the person responsible for the 

overall operation of a facility." 40 C.F.R. § 260.10. To the extent the state and federal statutes 

differ, it is the North Carolina statute that is controlling for purposes of this litigation. R.J. 

Reynolds Tobacco Co. v. North Carolina Dept. of Env't & Nat. Res., 148 N.C. App. 610, 616-

17, 560 S.E. 2d 163, 168 (2002) (refusing to consider federal case law in determining the 

meaning of "solid waste" under a North Carolina Hazardous Waste Management Act.); In re E.I. 

DuPont de Nemours and Co., Inc., 109 N.C. App. 435, 441, 428 S.E. 2d 195, 199 (1993) 

(emphasizing that it is the intent of the "enacting legislature"—as opposed to other legislatures— 

that reviewing courts must discern). 

MATERIAL FACTS CITED IN THE FINAL DECISION 

Notwithstanding that the Final Decision was issued on summary judgment, the facts 

relating to WASCO's involvement at the ADF facility are hotly disputed and only partially 

developed. The ALrs decision to truncate discovery and grant summary judgment was rooted in 

two major errors of law—confusion about the legal standard for determining operator liability, 

and confusion about the fact that WASCO is a corporate entity separate and distinct from its 

former affiliates. Instead of detailing all of the factual errors made by the AU, WASCO will 

4 
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show that All's factual assertions pertaining to WASCO  are insufficient as a matter of law to 

establish that WASCO is an operator. These facts include the following: 

1. Groundwater at the site of the old Asheville Dyeing & Finishing Plant ("ADF") in 

Swannanoa, North Carolina, is contaminated. The contamination was caused primarily by a 

leaking underground storage tank that a prior owner once used to store hazardous chemicals. 

The tank was removed in 1985. (R Ex., B-19, F-1.)' 

2. Petitioner WASCO never owned the ADF property, and it never conducted any 

business there. It never owned or used the underground storage tank that caused the 

contamination. It never owned or used the "Asheville Dyeing & Finishing" trade name. There is 

no allegation that WASCO caused or contributed to the contamination in any way. 

3. The ADF facility is now owned and operated by Dyna-Diggr, LLC, which 

purchased it from Anvil Knitwear, Inc. in 2007. (R Ex. E-4.) Anvil Knitwear purchased it from 

Winston Mills, Inc. in 1995. (R Ex. E-3.) Winston Mills operated the facility through an 

unincorporated division known as Asheville Dyeing & Finishing. The contamination occurred 

either during or before Winston Mills' ownership. (R Ex. B-19, F-1.) 

4. When Winston Mills sold the ADF facility to Anvil Knitwear in 1995, its parent 

company, McGregor Corporation, also signed the purchase and sale agreement. Winston Mills 

and McGregor jointly agreed to indemnify Anvil Knitwear for liabilities relating to certain 

environmental issues, subject to certain requirements and limitations. (R Ex. G-1.) 

These and other documents are included in the "Record Excerpts" filed simultaneously with 
this brief. 

5 
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5. An affiliate of the McGregor Corporation, Culligan International Company, and one 

of its parent entities, co-guaranteed performance of the indemnity given to Anvil Knitwear. (R 

Ex. G-2.)2  

6. Petitioner WASCO, under the name "United States Filter Corporation," acquired 

the stock of a company that owned the stock of Culligan International Company in 1998. (R Ex. 

0-3, p 360.) 

7. After WASCO divested itself of Culligan and its affiliates, the Section requested 

that WASCO provide financial assurances for post-closure care at the ADF facility, and WASCO 

initially agreed to do so by establishing a "Standby Trust Fund" in 2003. (R Ex H-13, p 409 & 

417.) The trust was a "standby trust" because it was never intended to be funded. Instead, 

WASCO obtained a "letter of credit" that could be called to fund the Standby Trust if it became 

necessary to draw upon those funds to complete postclosure care. The letters of credit were 

"irrevocable" while in effect, but they remained in effect for only one year at time. 40 C.F.R. 

§ 245.145(0(5).3  

8. As directed by the Section, WASCO also submitted three forms to the Hazardous 

Waste Section that identify WASCO as an "operator." The first form was an "Amended Part A 

Application" submitted in 2004 that identifies WASCO as an "operator" of the ADF Facility. (R 

Ex. 0-1 p 199.) The second is a "hazardous waste report" submitted in 2006. (R. Ex. D-2 p 

213.) The third is another Amended RCRA Part A Application submitted in 2008. (R Ex. D-3 p 

231.) 

2  The AU found as an "undisputed fact" that Culligan subsequently executed an agreement with 
the Hazardous Waste Section by which it agree either to "perform post closure care or to 
establish a trust fund to pay for it." The evidence cited to support this finding is an unsigned 
agreement that was never actually executed. 

3  This recitation goes beyond the facts recited in the Final Decision, but the documents and 
regulations speak for themselves. 

6 

B-32



-30- 

9. 	As directed by the Section, WASCO paid for a consultant, Mineral Springs, Inc., to 

perform certain beneficial remedial activities at the site. (R Ex. H-13, p 409 & Ex. K, p 815.) 

WASCO reviewed and sometimes edited reports prepared by Mineral Springs before they were 

submitted to the Section. 

PROCEDURAL HISTORY 

WASCO filed a Petition for Contested Case Hearing with the Office of Administrative 

Hearings on September 27, 2013. WASCO requested declaratory judgment that it is not an 

"operator" of the ADF facility under the state or federal acts. The Section moved for summary 

judgment on September 25, 2014, and the AU I granted this motion on January 2, 2015. 

Before granting summary judgment, the AU denied a motion by WASCO requesting 

additional discovery under Rule 56(f). WASCO's motion identified facts needing additional 

development and requested that it be permitted to complete discovery in accordance with the 

previously-agreed case management order. The AU I denied WASCO's Rule 56(t) motion in an 

Order entered October 28, 2014. 

STANDARD OF REVIEW 

This Court's review of the Final Decision is governed by N.C.G.S. § 150B-51, which 

provides that the Court may 

reverse or modify the decision if the substantial rights of the 
petitioners may have been prejudiced because the findings, 
inferences, conclusions, or decisions are: 

(1) In violation of constitutional provisions; 

(2) In excess of the statutory authority or jurisdiction of the 
agency or administrative law judge; 

(3) Made upon unlawful procedure; 
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(4) Affected by other error of law; 

(5) Unsupported by substantial evidence admissible under G.S. 
150B-29(a), 150B-30, or 150B-31 in view of the entire record 
as submitted; or 

(6) Arbitrary, capricious, or an abuse of discretion.4  

When the Final Decision under review is a grant of summary judgment, the Court may 

enter any order allowed by Rule 56, N.C.G.S.A. § 150B-51(d). The standard of review on 

appeal from a grant of summary judgment is de novo. Estate of.loyner v. Joyner, 753 S.E. 2d 

192, 193 (N.C. Ct. App. 2014); see also N.C.G.S.A. § 150B-51(c) (de novo standard of review 

with regard to•asserted errors of law). 

Under Rule 56, summary judgment "is appropriate only when the record shows that 

'there is no genuine issue as to any material fact and that any party is entitled to a judgment as a 

matter of 	" In re Will ofJones, 362 N.C. 569, 573, 669 S.E. 2d 572, 576 (2008) (quoting 

Forbis v. Neal 361 N.C. 519, 523-24, 649 S.E. 2d 382, 385 (2007)). The party that files a 

motion for summary judgment bears the burden of establishing "the absence of any genuine issue 

as to a material fact," Whitten v, Bob King's AMC/Jeep, Ina, 292 N.C. 84, 89, 231 S.E. 2d 891, 

894 (1977) (citations omitted), with all evidence being viewed in the light most favorable to the 

non-movant, Bruce-Terminix Co., v. Zurich Ins. Co., 130 N.C. App. 729, 733, 504 S.E. 2d 574, 

577 (1998). 

Because determining whether a person is subject to operator liability under RCRA is an 

inherently "fact-sensitive determination," US. EPA v. Envil. Waste Control, Inc., 698 F. Supp. 

1422, 1429 (N.D. Ind. 1988), this issue is rarely amenable to summary judgment. In this case, 

WASCO contends the undisputed facts prove that WASCO is not an operator and hence that 

4  N.C.G.S. § 150B-51(c). 
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judgment should be issued in its favor. If this Court disagrees, then a complete adjudication will 

require a trial to resolve disputed facts relating to the nature of WASCO's involvement with the 

ADF facility, and the case should be remanded to the AU J "for such further proceedings as are 

just." N.C.G.S.A. § 150B-51(d). 

ARGUMENT 

I. 	The AU Erred by Concluding that Being "Involved" in a Facility &plata to Being 
an "Operator." 

In concluding that WASCO is an "operator," the AU stated only that "the undisputed 

facts related to WASCO's more than 14 years of involvement with the Facility support the 

• Section's characterization of WASCO as a post-closure 'operator.' " Final Decision at 6.5  This is 

clear error. As a matter of law, merely being "involved" with a facility is not enough to make a 

person an "operator" subject to liability under RCRA. See, e.g., Southern Timber II, 1990 EPA 

App. LEX1S 23, *3 EAD 371 (Nov. 13, 1990) (Attachment 1) (finding a person was not the 

facility "operator" even though he "undoubtedly played a significant role in the decisions 

regarding the impoundment's unsuccessful, risk-based closure"). 

To prove that WASCO is an operator under RCRA, the Section would have to have 

proved that WASCO was not only "involved" with the facility, but that its involvement rose to 

the level of being "principally engaged in" and In charge of" "the actual operation, supervision, 

and maintenance" of a facility. N.C.G.S. § I30A-290(a)(21). The AU failed to explain how 

WASCO could be considered an "operator" under this definition, as indeed it cannot be. 

Because the AU J believed that WASCO's mere "involvement" at the site was enough to establish 

operator liability, the Final Decision was affected by legal error and should be reversed, 

5  It is unclear how the AU I concluded WASCO has been involved with the facility for 14 years. 
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IL 	The ALL Erred by Failing to Define the "Facility" that WASCO. Is Alleged to Have 
Operated. 

The AU I also erred by declaring WASCO to be an operator without first defining the 

"facility" that WASCO is alleged to have operated. This is important because RCRA defines the 

"operator" as "the person responsible for the overall operation of" a facility, 40 C.F.R. § 260.10 

(emphasis added), and thus RCRA "liability is derived from the facility," Murtaugh v. New York, 

81 0 F. Supp. 2d 446, 473 (N.D.N.Y. 2011). 

To be sure, the Final Decision does use "the Facility" as a defined term, meaning "real 

property located at 850 Warren Wilson College Road, Swarinanoa, North Carolina 28778." 

)Final Decision at 3.) The rest of the decision is fundamentally inconsistent with that definition, 

however, because the AU did not cite any evidence to support a finding that WASCO was "the 

person responsible for the overall operation of" the plant located at this address. It is undisputed 

that WASCO never owned any property or conducted any business at 850 Warren Wilson Road. 

In the proceeding below, the Section dealt with this problem adopting a new, very limited 

definition of the "facility" that WASCO is alleged to have operated. Instead of considering the 

entire facility, the Section focused exclusively on the site of the underground storage tank that 

was removed in 1985. It then argued that WASCO was a person "responsible for the overall 

operation of" that one little part of the larger facility. As explained below, however, courts 

considering operator liability under RCRA have concluded that an operator must control the 

entire facility. 

The Fifth Circuit considered and rejected a similar attempt to segment a RCRA facility 

into little parts in Consolidated Companies, Inc. v. Union Pac. R. Co., 499 F.3d 382 (5th Cir. 

2007). In that case, it was the defendant that attempted to segment the facility to limit the scope 

of its liability to the storage tanks it owned. The court rejected this stratagem, however, and held 

10 
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instead that the correct interpretation of "facility" is "one that encompasses the entire . site." 

Id, at 388. The facility boundaries thus extended far beyond the storage tanks at issue, and even 

beyond property boundaries, to include all of the parcels comprising the railroad yard that was 

the focus of the case. See also Murtaugh v. New York, 810 F. Stipp. 2d 446, 473 (N.D.N.Y. 

2011) (granting summary judgment to the defendant in a RCRA claim on this basis). By the 

same logic, the "operator" responsible for post-closure care at the ADF facility is "the person 

responsible for the overall operation of" the entire ADF site. 

The Environmental Appeals Board reached this same conclusion in Southern Timber 

Products, Inc., 3 E.A.D. 880, 1992 EPA App. LEXIS 15 (Feb. 28, 1992) (Attachment 2). In 

that case, the appeals board within EPA rejected an argument by agency staff that the "operator" 

definition may apply, not only to the operator of an entire plant, but also to the "operator" of a 

specific hazardous waste management unit. Id. at *32 n.30; see also U.S. EPA, Permitting 

Mobile Hazardous Treatment Units and Del/sting Hazardous Wastes, 52 Fed. Reg. 20,921 (June 

3, 1987) (Proposed Rule) ("a permit issued to a 'facility' applies to the entire property 

surrounding the hazardous waste management unit, not merely to the unit itself). 

It is clear, therefore, that WASCO can be deemed an "operator" only if it is shown to 

have been "the person responsible for the overall operation of' the entire ADF facility. It is 

equally clear that the "entire facility" includes much more than the site of the underground 

storage tank that was removed in 1985. Consider, for example, the facility definition adopted by 

US EPA in the "R.CRA Facility Assessment" prepared in 2005: 

The ADF facility is bounded on the south by the Warren Wilson 
College Road and new residential homes under construction; on 
the west by Old 13eetree Creek road (State Road 2418); on the 
north by an inactive company named Tandy Corporation whose 
parent company is Radio Shack and further north by an inactive 
Supetfund site named Chemtronics Incorporated; and on the east 
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by Beetree Creek. The entire ADF property comprises 
approximately 65 acres and includes a 205,000 square foot 
building. Encompassed within the facility building are an office 
space, a large manufacturing area, a maintenance garage, two 
loading docks, and a Quality Control laboratory. 

R. Ex. F-8, at 312 (RCRA Facility Assessment Report, Asheville Dyeing and Finishing Co. / 

Anvil Knitwear (Jan. 11, 2005)). 

Because there is no allegation that WASCO was ever responsible for the "overall 

operation" of the entire facility as previously defined by the agencies—and because any other 

definition of the facility would be inconsistent with applicable law—the decision holding 

WASCO to be an "operator" is legally erroneous and should be reversed, 

HI. 	WASCO Cannot Be .Deemed an Operator Based Solely on Beneficial Remedial 
Activities that Occur at Closed or Inactive Facilities. 

Even if the "entire facility" could be whittled down to the site of the storage tank that was 

removed in 1985, there is no basis for declaring WASCO to be an "operator" of that site based 

solely on activities that occurred after  the tank was removed and after the associated "hazardous 

waste management unit" was closed. By the time WASCO became involved, there was nothing 

left to operate, which is precisely why the statutory definition does not fit. 

The Section addressed this issue in the proceeding below by inventing the concept of a 

"post-closure operator," but there is no statutory basis for this concept. Nor is there any 

precedent for it. Indeed, when EPA promulgated the RCRA "standards for owners and operators 

of hazardous waste treatment, storage, and disposal facilities," 45 Fed. Reg. 33,154 (May 19, 

1980), it expressly stated the rules "did not by their terms apply to inactive (either closed or 

abandoned) disposal facilities." Id. at 33,170. This directly contradicts the Section's argument. 

The notion that operator liability might attach based solely on activities that occur after a 

facility has closed conflicts with RCRA. general statutory scheme. The obligation to provide 
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post-closure care usually arises, not because one is deemed to "operate" an inactive facility, but 

because one previously owned or operated an active facility, and in doing so incurred a statutory 

obligation to close it and provide post-closure care. The purpose is thus to place responsibility 

for providing post-closure care on the persons who created the need for it. Because post-closure 

obligations are legacy costs with no upside—and because post-closure activities are not the cause 

of any hazardous conditions, but the cure—it would make no sense to impose open-ended 

"operator liability" on a person based solely on that person's involvement in providing post-

closure care. 

There are two exceptions to this general rule, but neither applies to WASCO. The first, as 

explained in the preamble to the regulation cited above, is the catchall provision of RCRA 

authorizing a suit for injunctive relief against gm party "who can be shown to be causing or 

contributing to 'an imminent and substantial endangerment to health and the environment.' "42 

U.S.C. § 6973; 45 Fed. Reg. at 33170. This provision ensures, for example, that a contractor 

involved in providing post-closure could be held responsible for any misstep that caused or 

contributed to an imminent and substantial endangerment. This provision does not apply to 

WASCO because there is no allegation that WASCO caused or contributed to any hazardous 

conditions at the site. 

The second exception is the case of a person or company that agrees to assume liability in 

exchange for value received. In that case, however, the entity assuming liability would not 

become an "operator," and the legal analysis would turn, not on the statutory definition of 

"operator," but on the contracts by which liability was transferred. And, unless the person 

assuming liability contracted directly with the Section, the Section's recourse would not be 

against the contractor, but against the operator with liability under the statute. The second 
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exception does not apply to WASCO because WASCO did not assume liability for providing 

post-closure care at the ADF facility. 

In sum, because WASCO cannot be deemed operator based solely on its 

involvement in post-closure activities, it is entitled to judgment as a matter of law. 

IV. 	The AU Confused WASCO and Culligan, Treating Them as if They Were the 
Same Entity. 

To the extent the Final Decision is based on a holding or belief that WASCO assumed 

liability from some other entity, the Final Decision must be reversed because this holding is not 

articulated, and no legal analysis was provided, and the facts recited in the Final Decision are 

insufficient as a matter of law, to support such a holding. 

In point of fact, it appears the AU did assume that, either that WASCO had assumed 

liability from Culligan, or that WASCO and its affiliates were all the same entity. The Final 

Decision describes WASCO and its former affiliates interchangeably. For example, in 

discussing why it believed WASCO was an operator responsible for post-closure care, the AUJ 

stated it was difficult to believe any "exceptions" to operator liability would apply to "a 

corporate entity that voluntarily took on the responsibility of operating the facility in return for 

value received." Final Decision at 7. And yet, there is no allegation—and certainly no 

"undisputed fact"—that WASCO assumed liability in return for value received. 

The relevant factual findings pertain to Culligan,6  not WASCO. Thus, the Final Decision 

states that Culligan "assumed responsibility for the environmental operations at the Facility ... in 

return for $9 million." See Final Decision at 3 (citing R Ex p 352). There is no such finding for 

WASCO, because WASCO did not do this. Similarly, the Final Decision states that Culligan- 

6  WASCO states no opinion as to whether Culligan is an "operator" or whether the facts in the 
Final Decision relating to Culligan are true. WASCO submits, however, that current owner and 
operator would appear to be Dyna Diggr. 
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not WASCO—entered an agreement with US EPA to assume responsibility for post closure care 

"in return for value received," See Final Decision at 4 (citing Ex, B to Dyna-Diggr's Motion to 

Intervene, a Corporate Guarantee for Closure or Post-Closure Care between Culligan and US 

EPA). 

It was clear error for the AU to lump WASCO and Culligan together as if they were a 

single entity. In so doing, the AU violated "a general principle of corporate law deeply 

'ingrained in our economic and legal systems' that a parent corporation (so-called because of 

control through ownership of another corporation's stock) is not liable for the acts of its 

subsidiaries." United States v. Bestfoods, 524 U.S. 51, 61 (1998). 

V. 	The Facts Asserted by the AU I the Final Decision Are Legally Insufficient to 
Establish that WASCO Is An Operator. 

Finally, even if this Court disagrees that the facts recited in the Final Decision establish 

as a matter of law that WASCO is not an operator, those facts are plainly insufficient to establish 

that it is. To meet the statutory elements for imposing operator liability, the Section would have 

to prove that WASCO (1) is principally engaged in, and is in charge of (2) the actual operation, 

supervision, and maintenance of a solid waste management facility. N.C.G.S. § 130A-

290(a)(21). None of the "undisputed facts" recited by the AU in the Final Decision establish 

these elements. 

The allegations in the Final Decision that apply to WASCO are the following: 

I. WASCO entered into a "Trust Agreement" for the benefit of the 
Section. 

2. WASCO supplied and maintained post-closure financial assurance 
for the Facility. 

3. WASCO communicated directly concerning financial assurance 
and other matters related to the Facility's environmental compliance. 
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4. WASCO was named as an operator in EPA forms submitted to the 
Section in 2004, 2006 and 2008. 

5. WASCO hired and paid for the work of Mineral Springs 
Environmental, P.C. to perform remedial activities at the site. 

6. WASCO communicated with Mineral Springs concerning this 
work and edited draft documents. 

These allegations are addressed below in four groups—financial assurances (111 & 2); 

communications between WASCO and the Section ((113); forms submitted to the Section (1I4); 

WASCO's agreement to fund Mineral Springs (115 & 6). 

A. 	WASCO Did Not Become an "Operator" By Providing Financial Assurances 
for the ADF Facility. 

The first two allegations relate to the "financial assurances" that WASCO provided on 

behalf of the owners and operators of the ADF facility. It is common practice for corporations to 

provide financial assurances on behalf of affiliates and others in exchange for value received. 

Doing so does not make the guarantor an "operator," but a guarantor, and the guarantor's 

liability is limited by the terms of the instrument by which the guarantee is made. 

Indeed, the federal RCRA statute expressly distinguishes between "guarantors" and 

"operators": "the term 'guarantor' means any person, other than the owner or operator, who 

provides evidence of financial responsibility for an owner or operator." 42 U.S.C. § 6924(t)(4). 

It further provides, "the total liability of any guarantor shall be limited to the aggregate amount 

[of the guarantee]." Id. § 6924(0(3).7  It follows that WASCO did not become on "operator" by 

agreeing to provide financial assurances on behalf of other entities for the ADF 

7  The amount of any post-closure guarantee is based upon the post-closure cost estimate, which 
is part of the agency-approved post-closure plan. 40 C.F.R. § 265.144. The DENR-approved 
post-closure cost estimate for the facility is $321,046. Pollard Aff. 	& attach. 3. 
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B. WASCO Did Not Become an Operator By Communicating with the Section. 

Similarly, that WASCO communicated with the Section does not establish that WASCO 

is principally engaged in, and is in charge of the actual operation, supervision, and maintenance 

of a solid waste management facility. It shows only that WASCO communicated with the 

Section. This is the wrong type of evidence altogether as it does nothing to prove that WASCO 

was "principally engaged" in directing the day-to-day operations relating to pollution. 

In point of fact, the communications between WASCO and the Section were entirely 

consistent with WASCO's status, not as an "operator," but as a party of whom the Section was 

making demands, and a party that had provided financial assurances for post-closure care and 

thus had a financial interest in these activities. If the AU concluded otherwise, the Final 

Decision does not explain why; nor would the facts asserted in the Final Decision provide any 

support for such a holding. 

C. WASCO Did Not Become an Operator by Submitting Forms to the Section. 

As with the communications between the Section and WASCO, the fact that WASCO 

submitted forms listing itself as an "operator" does not establish that it is actually subject to 

regulation as such. As WASCO stated in affidavits the AU apparently overlooked,8  these forms 

were submitted only because the Section asserted they were required. Because the consequence 

of refusing to submit a permit application when one is required are severe—including civil and 

9 administrative penalties of up to $37,500 per day until the forms are submitted —it was not 

unreasonable for WASCO to choose to comply with this demand while evaluating its potential 

liability. To the extent the AU held that these forms provided conclusive evidence of WASCO's 

8  See Biederman Aff. attachs. 1, 2, 3 (in attach. 3, see responses to RFA Nos. 84-87); Huerter 
Affj1J25, 31-32; Coyne Aff. ¶1126-30. 
9  42 U.S.C. § 6928(g). 
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status as an operator, or that WASCO waived its right to contest that status by acceding to the 

Section's demands to submit them, the All erred as a matter of law. 

The federal regulations and EPA policies pertaining to "protective filers" make this clear. 

Because EPA has determined it is better to tolerate unnecessary filings rather than to discourage 

filings that are actually required, EPA's "protective filer" policy establishes that unnecessary 

permit applications have no legal consequence. This policy was first formalized in a 1985 

Federal Register notice, see 50 Fed. Reg. 38,946, 38,948 (Sept. 25, 1985), and it has been 

applied in several reported administrative decisions. 

For example, In re Quaker State Oil Refining Corp., Respondent, EPA Docket No. 

RCRA-111-116, 1986 WL 69020 (E PA Feb. 6, 1986) (Attachment 3), Quaker State made a 

protective filing that was subsequently deemed to have no legal effect. Operator liability was not 

an issue in that case because it was clear that Quaker State owned and operated the facility in 

question, but it was less clear whether a particular waste stream was a "hazardous waste" subject 

to regulation under RCRA. Quaker State initially declared that it was in a RCRA permit 

application, but it challenged this determination at a later date when EPA brought an 

enforcement action against it for failing to comply with certain permit conditions pertaining to 

that waste stream, On administrative appeal, the AU determined that Quaker State should not 

face any legal consequence for having mistakenly declared a waste to be "hazardous" when it 

was not. 

EPA has also promulgated policy guidance to this effect. For example, in March 1986, 

EPA headquarters issued a guidance memorandum pertaining to "corrective action requirements 

at facilities for which Part A applications where filed, but at which hazardous wastes were never 

actually stored, treated, or disposed." See EPA PPC 9502.1986(05) (Mar 24, 1986) (Attachment 
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4). Citing the 1985 Federal Register notice, the guidance advises that "facilities which have 

never engaged in treatment, storage, or disposal or hazardous wastes are not subject to the 

corrective action provisions of RCRA"—even if they submitted Part A applications erroneously 

stating they were. Id. 

The legal basis for the federal policy is unimpeachable: the statutory requirements apply 

to "owners and operators"—not to persons who submit forms. Because WASCO does not meet 

the statutory definition of an operator—because it is not a person is not "principally engaged in, 

and .., in charge of the actual operation, supervision, and maintenance of a solid waste 

management facility"w—WASCO is not an operator, and the fact that it submitted a form does 

not change this fact. The AILJ thus erred as a matter of law by relying on these forms as 

conclusive proof that WASCO is an operator, especially when the forms were merely protective 

filings. 

D. 	WASCO Did Not Become an Operator by Paying A Consultant to Perform 
Beneficial Remedial Activities Under the Direction of the Section. 

Finally, the fact that WASCO agreed to pay a consultant—Mineral Springs—to perform 

certain beneficial remedial activities requested by the Section does not establish that WASCO 

was an "operator" that was statutorily required to do so. And, for the reasons described above, 

those beneficial post-closure activities, standing alone, do not make WASCO an operator in its 

own right. 

Furthermore, WASCO could not become an "operator" by agreeing to pay for activities 

that were directed and overseen by the Section. In United States v. Bestfoods, the Supreme Court 

1°  The forms in question are permit applications and reports submitted jointly by WASCO and 
the current owner of the site Dyna-Diggr. See RCRA Part A Application (Dec. 30, 2004) (R Ex 
p 200); 2005 Hazardous Waste Report dated April 20, 2006 (R Ex p 215); RCRA Part A 
Application dated Sept. 18, 2008 (R Ex p 231). 
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held that, when used in CERCLA, the term "operate" obviously means "something more than 

mere mechanical activation of pumps and valves, and must be read to contemplate 'operation' as 

including the exercise of discretion over the facility's activities." See Besifoods, 527 U.S. at 71. 

The same applies to R.CRA. Mineral Springs' activities at the site were directed by the 

Hazardous Waste Section, not WASCO. All WASCO and Mineral Springs did was to perform 

tasks and submit reports demanded by the Section. (See Aff, of R. Huerter, attach. 8.6.) 

Again, to the extent it is alleged that WASCO and/or Mineral Springs exercised 

substantial discretion over remedial activities at the site, instead of merely implementing the plan 

demanded by the Section, the allegation would require an inquiry into contested facts that cannot 

be resolved on summary judgment. WASCO submitted affidavit testimony establishing that the 

"edits" to Mineral Springs' reports made by WASCO were merely typos and other minor 

corrections unrelated to any of the technical information and recommendations in those reports. 

(See Aft of R. Huerter1123.) 

VI. 	The AU Erred by Denying WASCO's Request for Additional Discovery. 

WASCO contends the undisputed facts establish as a matter of law that WASCO is not 

an operator. If this Court disagrees, and chooses instead to remand this matter to the AEA for 

further proceedings, the AU should be directed to permit WASCO to complete its discovery in 

accordance with the original case management order. As shown above, the AL.J's decision to 

deny WASCO's motion for additional discovery was affected by error of law, as the AU did not 

understand the nature of the inquiry that is required to determine operator liability. 

CONCLUSION 

If the AU's holding were sustained, it would be the first reported decision ever to impose 

RCRA operator liability on a person or company based entirely on post-closure activities. To 
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hold that a person could become an "operator" merely by acceding to the demands of a regulator 

to perform or pay for certain activities—when the underlying liability is contested—would be 

manifestly unfair. It would also have the perverse effect of punishing those who cooperate, and 

thus providing a strong incentive to parties to minimize their "involvement" in any cleanup 

unless and until they are ordered by a court to do so. Everybody will lose. Accordingly, the 

Final Decision should be reversed, and this case should be remanded to the AU with instructions 

to enter judgment for WASCO. 
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STATE OF NORTH CAROLINA 	 IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

COUNTY OF WAKE 	 15 CVS 1438 
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)) 2.9 Play 2015 
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N.C. DEPARTMENT OF ENVIRONMENT 
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Now Comes Respondent, North Carolina Department cif:Erevironment: and Natural 
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INTRODUCTION  

This case concerns the Section's efforts to ensure the cleanup of real property with 

historic soil and groundwater contamination to a level protective of human health and the 

environment. As a matter of background, the federal Resource Conservation and Recovery Act 

("RCRA"), 42 U.S.C. §§ 6901 to 6992k, "is a comprehensive environmental statute that 

empowers [the United States Environmental Protection Agency ("EPA")] to regulate hazardous 

wastes from cradle to grave." City of Chicago v. Envtl. Def. Fund, 511 U.S. 328, 331, 128 L. Ed. 

2d 302, 307 (1994). Its purpose is to provide "nationwide protection against the dangers of 

improper hazardous waste disposal." United States v. Colorado, 990 F.2d 1565, 1569 (10th Cir. 

1993), cert. denied, 510 U.S. 1092, 127 L. Ed. 2d 216 (1994) (quotation marks omitted). 

In lieu of the federal program, the Section has authority to administer the "State 

Hazardous Waste Prop-am," which consists of the Solid Waste Management Act, contained in 

Chapter 130A, Article 9 of the North Carolina General Statutes, and the rules promulgated 

thereunder and codified in Subchapter 13A of Title 15A of the North Carolina Administrative 

Code ("the Rules"). The Rules largely adopt and incorporate the federal regulations by reference. 

In order to maintain its authorization, the Section must "conduct its hazardous waste program 

equivalently with EPA program policies and guidance." 42 C.F.R. § 271.4; (Ex P-1 p 1154)3  

Broadly, the State Hazardous Waste Program regulates the generation, treatment, storage, 

or disposal of hazardous waste; closure of hazardous waste management units; and cleanup of 

"post-closure" contamination. Post-closure requires (a) maintenance of landfill units; 

(b) groundwater monitoring and reporting; (c) corrective action associated with any sources of 

contamination at a facility; and (d) up-front financial assurance for the entire projected cleanup 

costs as a contingency, subject to amendment if the costs change. See generally 40 C.F.R. 

3  Exhibit citations refer to the paginated volume accompanying the Section's motion for summary judgment. 

3 
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§ 264.117 (adopted by reference at 15A NCAC 13A .0109(h)). These requirements, including to 

obtain a post-closure permit or Administrative Order on Consent ("AOC"), apply to "owners" 

and "operators" of hazardous waste management units closed with waste in place (i.e., landfills). 

40 C.F.R. § 270.1(c) (adopted by reference at 15A NCAC 13A .0113(a)). 

PROCEDURAL HISTORY  

In a letter dated 16 August 2013, concerning the requirements of the State Hazardous 

Waste Program, the Section alleged that WASCO was an "operator" of a landfill and needed to 

obtain a post-closure permit or AOC in lieu of a post-closure permit. (Ex A-7) WASCO disputed 

this assertion in a 27 September 2013 Petition for a Contested Case Hearing. 

The Section moved to dismiss for lack of subject matter jurisdiction and failure to state a 

claim, alleging that the contested case was unripe and the petition was untimely. An AU denied 

the motion, finding that the letter was appealable, and stayed the filing deadline because the 

letter did not explain WASCO' s appeal rights. 

The parties exchanged written discovery, with WASCO's first requests served on the 

Section 6 January 2014. Prior to filing a motion for summary judgment ("MSJ"), the Section 

responded to 212 total Requests for Admission, 1 set of Interrogatories, and 2 sets of Requests 

for Production of Documents (110 requests in total). The Section provided WASCO with access 

to its public file containing decades of documents and produced various handwritten notes, 

financial records, drafts, and over 11,000 pages of emails.4  The parties participated in two formal 

mediations and a third informal conference between February and May 2014. 

4  The AU J repeated the Section's characterization of the scope of discovery in the 5 January 2015 order, which 
WASCO has not disputed on appeal. 
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The Section filed its MSJ on 25 September 2014. Prior to that time, WASCO had served 

the Section with notice of its intent to take a deposition under N.C.G.S. § 1A-1, Rule 30(b)(6). 

The discovery deadline had not yet lapsed when the Section filed its MSJ. 

Without reference to the deposition, WASCO moved for and received a 30-day extension 

of time to respond to the MSJ. WASCO then filed a second motion for an extension of time, 

citing N.C.G.S. § 1A-1, Rule 56(1). The AU I denied WASCO's Rule 56(f) motion on 28 October 

2014, subject to renewal in WASCO's response to the MSJ. WASCO timely responded. 

The AU J granted the Section's MSJ on 2 January 2015 and renewed the denial of 

WASCO's Rule 56(1) motion. WASCO filed a Petition for Judicial Review on 2 February 2015. 

OAH served the official administrative record on this Court and the parties to this action 

on 25 March 2015. Based on the 30 days allotted for briefing under 10th Jud. Dist. Local R. 9.2 

and the 3 days for service by mail under N.C.G.S. § 1A-1, Rule 6(e), WASCO's brief was due 27 

April 2015. WASCO did not serve its brief until 29 April 2015. The instant brief is timely. 

AL's FINDINGS OF UNDISPUTED FACTS  

As relevant to this appeal, the AU J made the following findings of undisputed facts, 

which WASCO has not challenged on appeal as discussed more fully below: 

This contested case concerns real property located at 850 Warren Wilson Road, 
Swannanoa, North Carolina 28778, which is associated with [EPA] Identification 
Number NCD 070 619 663 ("the Facility"). 

A pit at the Facility once contained an underground storage tank for waste 
perchloroethylene ("PCE"), a dry cleaning solvent. The pit was closed as a 
landfill in 1992 with contaminated soil left in place. Significant groundwater 
contamination remains today. 

Petitioner initially became involved with the Facility in 1999 . . . 

On June 15, 1998, the Petitioner. .. acquired Culligan Water Technologies, Inc. 
(hereinafter, "Culligan"). In its March 31, 1998 Form 10-K filing with the 
Securities and Exchange Commission, Petitioner disclosed that: 

5 
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In 1995, Culligan purchased an equity interest in Anvil Holdings 
Inc. As a result of this transaction, Culligan assumed certain 
environmental liabilities associated with soil and groundwater 
contamination at Anvil Knitwear's Asheville Dyeing and Finishing 
Plant (the "Plant") in Swannanoa, North Carolina... The 
company has begun remediation of the contamination. The 
company currently estimates the cost of future site remediation 
will range from $1.0 million to $1.8 million and that it has 
sufficient reserves for the site cleanup. 

Culligan assumed responsibility for the environmental operations at the Facility in 
a Guaranty Agreement in favor of the property's buyer, Anvil Knitwear, Inc., in 
return for $9 million, exchanged for stock in Anvil Holdings, Inc 	 

Three months later, Culligan. executed a Corporate Guarantee for Closure or 
Post-Closure Care . . . . 

To assure payment for the obligations it assumed with its acquisition of Culligan, 
Petitioner entered into a "Trust Agreement" (conforming with 40 C.F.R. 
§ 264.143, with North Carolina modifications) with Petitioner as the "Grantor," 
and Wells Fargo Bank, N.A. as "Trustee," to "establish a trust fund. . for the 
benefit of DENR." It recites that: 

. . "DENR" . . . has established certain regulations applicable to 
the Grantor, requiring that an owner or operator of a hazardous 
waste management facility shall provide assurance that funds will 
be available when needed for closure and/or post-closure care of 
facility[.] 

In Section 4, "Payment for Closure and Post-Closure Care," the Trust Agreement 
provides that 

The Trustee shall make payments from the fund as the Secretary of 
[DENR] . . . shall direct, in writing, to provide for the payment of 
the cost of closure and/or post-closure care of facilities covered by 
this agreement. 

The agreement further provides that, "this Trust shall be irrevocable and shall 
continue until terminated at the written agreement of the Grantor, the Trustee, and 
the Secretary . . ." The location of the• subject property, and the estimated costs, 
are listed. That amount — adjusted to $443,769.98 by June 27, 2013 — is 
guaranteed by a Letter of Credit. 

The Trust Agreement defines the "Grantor" as "the owner or operator who enters 
into this agreement and any successors or assigns of the Grantor." 

6 
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Between 1999 and the present, WASCO has supplied and maintained post-closure 
financial assurance for the Facility. WASCO or its employees and the Section 
have communicated directly concerning financial assurance and other matters 
related to the Facility's environmental compliance. WASCO is named as an 
operator in EPA forms submitted to the Section in 2004, 2006, and 2008. 

Between 2004 and the filing of the instant contested case, WASCO has hired and 
paid for the work of Mineral Springs Environmental, P.C. ("Mineral Springs") 
concerning the Facility, including operation and maintenance of air sparge / soil 
vapor extraction systems, groundwater sampling, preparation of reports and their 
submission to the Section, project management, assessment activities, and 
payment of utility bills. WASCO has been in communication with Mineral 
Springs concerning the aforementioned work and has edited draft documents. 

The site was transferred to Intervenor Dyna-Diggr, LLC on December 18, 2007. 
WASCO continued to maintain the Facility's financial assurance, pay for 
remediation costs including sampling and reporting, and use Mineral Springs as 
an environmental consultant in communications with the Section following Dyna-
Diggr's purchase of the Facility. 

(Ord pp 3-5 (citations omitted)) The Section's MSJ contains a more detailed discussion of 

undisputed facts in the record underlying these findings. Because this Court should affirm on any 

ground supported by the record, this brief cites the exhibits in support of the MSJ as appropriate. 

STANDARD OF REVIEW 

Pursuant to the NCAPA, reversal or modification of an agency's decision is only 

authorized where the decision may have prejudiced the petitioners' substantial rights because the 

agency's inferences, conclusions, findings, or decisions are: 

(1) In violation of constitutional provisions; 
(2) In excess of the statutory authority or jurisdiction of the agency or [AU]; 
(3) Made upon unlawful procedure; 
(4) Affected by other error of law; 
(5) Unsupported by substantial evidence. . . in view of the entire record as 

submitted; or 
(6) Arbitrary, capricious, or an abuse of discretion. 

N.C.G.S. § 150B-51(b). Under the controlling case law, the petitioner has the burden of proving 

"that he is entitled to relief from an agency decision." Overcash v. N.C. Dep't of Env't & Natural 
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Res., 179 N.C. App. 697, 699, 635 S.E.2d 442, 444-45 (2006), disc. rev. denied, 361 N.C. 220, 

642 S.E.2d 445 (2007). Moreover, "Nile agency's decision is presumed to be made in good faith 

and in accordance with governing law." Richardson v. N.C. Dep't of Pub. Instruction Licensure  

Section, 199 N.C. App. 219, 223-24, 681 S.E.2d 479, 483, disc rev. denied, 363 N.C. 745, 688 

S.E.2d 694 (2009). 

In challenges to final agency decisions under the NCAPA, this Court sits as a court of 

appeals. D.B. v. Blue Ridge Ctr., 173 N.C. App. 401, 407, 619 S.E.2d 418, 423 (2005). This 

Court reviews claimed errors of law de novo and claimed errors of fact under the whole record 

test. N.C. Dep't of Env't & Natural Res. v. Carroll, 358 N.C. 649, 659, 599 S.E.2d 888, 894 

(2904); N.C.G.S. § 150B-51(c). "[Wjhether the conclusions of law are supported by the 

findings" is a question of law, as is "whether an agency erred in interpreting a statutory term." 

Overcash, 179 N.C. App. at 708; 635 S.E.2d at 450 (quotation marks omitted); County of 

Durham v. N.C. Dep't of Env't & Natural Res., 131 N.C. App. 395, 396, 507 S.E.2d 310, 311 

(1998), disc rev. denied, 350 N.C. 92, 528 S.E.2d 361 (1999). 

Even under de novo review, the agency's interpretation of the program it administers is 

entitled to deference if "reasonable and based on a permissible construction" of the law, 

especially with "complex and highly technical regulatory program[s], in which the identification 

and classification of relevant criteria necessarily require significant expertise and entail the 

exercise of judgment grounded in policy concerns." County of Durham, 131 N.C. App. at 396-

97, 507 S.E.2d at 311 (quotation marks omitted); Morrell v. Flaherty, 338 N.C. 230, 238, 449 

S.E.2d 175, 180 (1994), cert. denied, 515 U.S. 1122, 132 L. Ed. 2d 282 (1995) (quotation marks 

omitted). 
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"[IN the granting of summary judgment can be sustained on any grounds, it should be 

affirmed on appeal. If the correct result has been reached, the judgment will not be disturbed 

even though the trial court may not have assigned the correct reason for the judgment entered." 

Shore v. Brown, 324 N.C. 427, 428, 378 S.E.2d 778, 779 (1989). 

ARGUMENT5  

I. 

	

	THE AU J PROPERLY GRANTED SUMMARY JUDGMENT TO THE SECTION 
BECAUSE THE AL'S UNCHALLENGED FINDINGS OF FACT AND OTHER 
UNDISPUTED FACTS IN THE RECORD SUPPORT THE AL'S LEGAL 
CONCLUSION THAT WASCO IS A POST-CLOSURE "OPERATOR" AS A 
MATTER OF LAW. 

WASCO attempts to challenge the AL's order granting summary judgment to the 

Section on two bases: (1) there are genuine disputes of material fact; and (2) even assuming the 

AL's factual findings are accurate, such facts support summary judgment for WASCO and not 

the Section. (Pet Br pp 4, 20)6  First, WASCO has abandoned any challenge to the AL's findings 

of fact, which must be accepted as true. Second, based on the undisputed facts, the AU I properly 

found that WASCO is a post-closure "operator" as a matter of law. 

Procedurally, a petitioner must challenge an AL's findings of fact with specificity on 

appeal or such a challenge is abandoned. Overcash, 179 N.C. App. at 706, 635 S.E.2d at 448. A 

general claim "that the findings are inadequate and not supported by the evidence" is 

"broadside[d] and ineffective." Id. (quotation marks omitted). Where a petitioner raises only a 

general allegation, the ALJ's findings of fact "are presumed to be supported by competent 

evidence and are binding on appeal." Id. (quotation marks omitted). Principles of abandonment 

also should apply to the ALJ's conclusions of law. Cf. N.C. R. App. P. 28(b)(6) (2015). 

5  This brief addresses WASCO's arguments in the same order that WASCO presented them, but uses different 
numbering to reflect that WASCO's Issues I to V.D (the Section's Issues 1.A to I.E.4) are all subsidiary to the 
overarching question of whether summary judgment was proper. Based on this numbering, WASCO's Issue VI 
concerning the Rule 56(t) motion is the Section's Issue IT. 
6  As used herein, "Pet Be means Petitioner's Brief; "Pet" means Petition for Judicial Review; "Ord" means the 
AL J's Order of 2 January 2015; and "Resp to MSJ" means WASCO's Response to the Section's MSJ. 

9 
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Substantively, summary judgment is proper under Rule 56 of the North Carolina Rules of 

Civil Procedure if "there is no genuine issue as to any material fact and that any party is entitled 

to a judgment as a matter of law." N.C.G.S. § 1A-1, Rule 56 (2015). When ruling on a summary 

judgment motion, a court must view the evidence "in the light most favorable to the nonmoving 

party." Richardson v. Bank of Am.. N.A., 182 N.C. App. 531, 539, 643 S.E.2d 410, 416 (2007), 

anneal dismissed, 362 N.C. 227, 657 S.E.2d 353 (2008). The party moving for summary 

judgment has the initial burden of showing a lack of a triable issue of fact, in that "an essential 

element of the opposing party's claim is nonexistent" or the opposing party will be unable to 

produce evidence to support an essential element of the claim. Rottmillat V. Simplistic Enters.,  

Inc., 331 N.C. 57, 63,414 S.E.2d 339, 342 (1992) (quotation marks omitted). 

Once the movant makes this showing, the burden shifts to the non-movant to "produce a 

forecast of evidence demonstrating that the plaintiff will be able to make out at least a prima 

facie case at trial." Id. (quotation marks omitted). A non-movant cannot create a genuine issue of 

material fact to meet its burden by resting on the mere allegations or denials contained in its 

pleadings. N.C.G.S. § 1A-1, Rule 56(e). An issue is material only "if its resolution would prevent 

the party against whom it is resolved from prevailing." Bone Intl, Inc. V. Brooks, 304 N.C. 371, 

375, 283 S.E.2d 518, 520 (1981) (quotation marks omitted). 

Questions of statutory interpretation are questions of law "for the courts." Oxendine v.  

TWL. Inc., 184 N.C. App. 162, 164, 645 S.E.2d 864, 865 (2007) (quotation marks omitted); and 

see In re Estate of Pope, 192 N.C. App, 321, 329, 666 S.E.2d 140, 147 (2008), disc. rev. denied, 

363 N.C. 126, 673 S.E.2d 129 (2009) (distinguishing "issues of material fact" from "issues 

requiring the application of law to the facts"). Thus, summary judgment on the question of 

operatorship is appropriate. See, e.g., United States v. Power Eng'g Co., 125 F. Stipp. 2d 1050, 

10 
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1071 (D. Colo. 2000) (granting summary judgment to United States on claim that defendant was 

a RCRA operator), aff d, 303 F.3d 1232 (10th Cir. 2002); Sierra Club v. Utah Solid &  

Hazardous Waste Control Bd., 964 P.2d 335, 344 (Utah Ct. App. 1998) ("Whether EG&G is an 

'operator' within the meaning of [Utah's hazardous waste lawl—and therefore required to obtain 

a permit—is an issue of statutory construction."). 

As an initial matter, WASCO has abandoned any challenge to the AL's findings of fact. 

In its petition for judicial review, WASCO raised a "broadside[d] and ineffective" claim by 

generally challenging the AL's conclusion that "there are no material facts in disput[c] relating 

to WASCO's status as an 'operator.'" (Pet ¶ g); Overcash, 179 N.C. App. at 706, 635 S.E.2d at 

448 (quotation marks omitted). WASCO's remaining exceptions dispute conclusions drawn from 

the facts, rather than the facts themselves.7  In addition, while WASCO's brief referenced in 

passing the existence of disputed facts (Pet Br pp 4, 9, 14 n. 6, 20), WASCO limited its 

challenge—"[i]nstead of detailing all of the factual errors made by the ALT—to whether the 

All's factual findings supported WASCO's operator liability as a matter of law WI pp 4-5). 

Moreover, WASCO admitted that the material facts are undisputed by arguing that it was entitled 

to reverse summary judgment on the question of operatorship. (Id. pp 8-9) 

Therefore, the only proper issue concerning summary judgment is whether the AU J erred 

by finding that the undisputed facts establish that WASCO is a post-closure operator as a matter 

of law. As discussed below, the record supports the AL's ruling. 

7  To the extent WASCO's reference to the AU "incorrectly identifying" the Facility could be viewed as a factual 
challenge (Pet ¶ k), WASCO' s brief makes clear that its concern in this respect is legal and not factual in nature (Pet 
Br pp 10-12). Likewise, WASCO's footnoted challenge to a finding of fact, without argument as to why the alleged 
discrepancy is material, is insufficient to raise a factual issue. (Pet Br p 6 n. 2) 

11 

B-63



- 61 - 

A. WASCO mischaracterizes the legal standard employed by the AU, who based his 
decision on definitions the parties argued were controlling rather than WASCO's 
"involvement" with the Facility in isolation. 

Taking a sentence fragment out of context, WASCO claims that the AU invented a legal 

standard for operator liability based solely on "involvement," rather than relying on the 

definition of "operator" in N.C.G.S. § 130A-290(a)(21), which WASCO argues is controlling. 

(Pet Br p 9) WASCO' s argument fails because the plain language of the AU' s order makes clear 

that the AU relied on the definition in N.C.G.S. § 130A-290(a)(21), cited by WASCO, as well 

as the federal definitions cited by the Section. (Ord p 6) The AU referenced WASCO's 

involvement with the Facility in the context of these legal standards and found that WASCO is an 

operator "under either definition." (14,) While this Court should treat the federal definitions as 

controlling, the All properly found that the result would be the same under either the federal 

definitions or the state definition of operator. 

Sections 260.10 and 270.2, respectively, define "operator" as "the person responsible for 

the overall operation of a facility" and the "operator of any facility or activity subject to 

regulation under RCRA." 40 C.F.R. §§ 260.10, 270.2 (adopted by reference at 15A NCAC 13A 

.0102(b), .0113(a)). The definitions in 40 C.F.R. § 260.10 apply qw}hen used in parts 260 

through 273," including with regard to the substantive post-closure requirements in parts 264 and 

265. The definitions in 40 C.F.R. § 270.2 apply throughout part 270, governing permitting. 

Section 290(a)(21) defines "operator" as "any person, including the owner, who is 

principally engaged in, and is in charge of, the actual operation, supervision, and maintenance of 

a solid waste management facility," which "includes the person in charge of a shift or periods of 

operation during any part of the day." N.C.G.S. § 130A-290(a)(21). This definition only applies 

12 
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to Article 9 of Chapter 130A, which further authorizes a departure where "a different meaning is 

required by the context." N.C.G.S. § 130A-290(a). 

In light of the August 2013 letter that led to the present litigation (Ex A-7), post-closure 

must frame the question of WASCO's operatorship, specifically the post-closure permitting 

requirement in 40 C.F.R. § 270.1(c) (adopted by reference at 15A NCAC 13A .0113(a)). 

Because the interpretation of a federal regulation incorporated by reference is at issue, the All 

properly considered the federal definitions in sections 260.10 and 270.2, as well as interpretive 

guidance and case law. See Air-A-Plane Corp. v. N.C. Den't of Env't, Health & Natural Res., 

118 N.C. App. 118, 454 S.E.2d 297, disc. rev. denied, 340 N.C. 358, 458 S.E.2d 184 (1995) 

(upholding the assessment of civil penalties under the State Hazardous Waste Program based on 

federal regulations incorporated by reference, including a definition found in 40 C.F.R. 

§ 260.10). 

Reynolds and DuPont, cited by WASCO, are distinguishable. (Pet Br p 4) Both involved 

obligations that were purely creatures of state statutes. R.J. Reynolds Tobacco Co. v. N.C. Dep't 

of Env't & Natural Res., 148 N.C. App. 610, 611-12, 560 S.E.2d 163, 165 (2002) (interpreting 

the meaning of "solid waste" in the limited context of the State Tax Certification Program 

contained in N.C.G.S. Chapter 105); In re E.I. DuPont de Nemours & Co., 109 N.C. App. 435, 

428 S.E.2d 195 (1993) (interpreting "hazardous waste" in the limited context of N.C.G.S. 

§ 294.1(g), involving tonnage fees for hazardous waste generators). 

Assuming arguendo that the state definition applies, resort to federal case law and EPA 

guidance would still be necessary. First, the parties have identified no state case law on point and 

WASCO cites the Supreme Court's decision in Bestfoods—which the All relied on—multiple 

times in its brief. (Ord p 6; Pet Br pp 15, 19-20); and see Skinner v. Preferred Credit, 172 N.C. 

13 
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App. 407, 413, 616 S.E.2d 676, 680 (2005), aff'd, 361 N.C. 114, 638 S.E.2d 203 (2006) (stating 

for issues of first impression that it is proper to "look to other jurisdictions to review persuasive 

authority that coincides with North Carolina's law"); Hill v. Stubhub, Inc., 219 N.C. App. 227, 

235, 727 S.E.2d 550, 556 (2012), disc. rev. denied, 366 N.C. 424, 727 S.E.2d 550 (2013) ("In the 

event that issues arising in a case pertain to federal statutes, [state courts] are bound by the 

Supreme Court of the United States' interpretation of the federal statutes involved" and, while 

not binding, "the holdings and underlying rationale of decisions rendered by lower federal courts 

may be considered persuasive authority." (quotation marks omitted)). Second, the State 

Hazardous Waste Program must be consistent with the federal RCRA program. 40 C.F.R. 

§ 271.4; (Ex P-1 p 1154). Finally, while WASCO claims section 130A-290(a)(21) controls (Pet 

Br p 9), it treats the state and federal definitions as interchangeable by using the phrase "overall 

operation," citing case law applying the definition in § 260.10, or directly citing the definition in 

§ 260.10 (Pet Br pp 9-10, 12, 20). 

Accordingly, the AU treated the state and federal definitions of operator as essentially 

similar. As discussed below, the record supports the All's finding that WASCO is a post-closure 

• operator under all of these definitions. 

B. WASCO has not properly challenged the MA's definition of "Facility," and its 
challenge to the legal conclusions to be drawn from that definition is based on a 
fundamental misunderstanding of law. 

At first, WASCO seems to raise a factual challenge by claiming that the AU J failed to 

define the facility that WASCO allegedly operated, but then WASCO admits: "[go be sure, the 

Final Decision does use 'the Facility' as a defined term." (Pet Br p 10) WASCO's brief shows 

that it does not actually dispute the AL's finding that "the Facility" involved in the case is the 

"real property located at 850 Warren Wilson College Road, Swannanoa, North Carolina 28778, 
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which was assigned . . . [EPA] Identification Number NCD 070 619 663." (Ord p 3; Pet Br pp 

10-12) Instead, WASCO challenges the AL's conclusion that WASCO is an operator of this 

Facility as "fundamentally inconsistent with [the AU' s] definition." (Pet Br p 10) Therefore, 

WASCO has abandoned any factual challenge and the AL's definition is controlling. Overcash, 

179 N.C. App. at 706, 635 S.E.2d at 448. 

Substantively, WASCO's claim that "there is no allegation" that it was ever responsible 

for the overall operation of the Facility but merely "one little part" is untrue and based on a 

fundamental misunderstanding of law—that only an operator of "the plant [formerly] located at 

this address" could be regulated as a post-closure operator. (Pet Br pp 10, 12) 

When a statute "is clear and unambiguous, there is no room for judicial construction." 

Lanvale Props., LLC v. County of Cabarrus, 366 N.C. 142, 154, 731 S.E.2d 800, 809 (2012) 

(quotation marks omitted). "It is presumed that the legislature intended each portion to be given 

full effect and did not intend any provision to be mere surplusage." Porsh Builders, Inc. v.  

Winston-Salem, 302 N.C. 550, 556, 276 S.E.2d 443, 447 (1981). The proper interpretation "will 

avoid absurd or bizarre consequences, the presumption being that the legislature acted in 

accordance with reason and common sense." State ex rel. Guilford County Bd. of Educ. v.  

Herbin, 215 N.C. App. 348, 353, 716 S.E.2d 35, 38 (2011) (quotation marks omitted). Where 

appropriate, courts also consider "the purpose of the legislation." Lanvale, 366 N.C. at 155, 731 

S.E.2d at 810 (quotation marks omitted). This Court construes multiple statutes addressing the 

same subject in pan i materia. McGuire v. Dixon, 207 N.C. App. 330, 337, 700 S.E.2d 71, 75 

(N.C. Ct. App. 2010). Logic dictates these analytical principles also apply to the interpretation of 

administrative rules and regulations. 
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WASCO would have this Court read the definition of operator in isolation rather than in 

pan i materia with 40 C.F.R. § 270.1(c) and 15A NCAC 13A .0113(a). McGuire, 207 N.C. App. 

at 337, 700 S.E.2d at 75. Under these provisions, loiwners and operators of. .. landfills" must 

obtain post-closure permits or enforceable documents in lieu of post-closure permits, "unless 

they demonstrate closure by removal or decontamination." 40 C.F.R. § 270.1(c); 15A NCAC 

13A .0113(a). If a tank or tank system is closed with waste in place, such unit "is then considered 

to be a landfill"• for purposes of post-closure and associated corrective action requirements. 40 

C.F.R. § 265.197(b) (adopted by reference at 15A NCAC 13A .0110(j)). Nowhere do the 

regulations limit post-closure operator liability to operators of plants or active businesses. By 

contrast, section 270.1(c) explicitly applies to operators of. . . landfills." 

Here, it is undisputed that the site of the former waste-PCE tank was closed with waste in 

place in 1992—which converted the pit into a "landfill" for regulatory purposes—and that the 

resulting "landfill" is regulable under the post-closure program. (Ord pp 3, 5-6); Lanvale, 366 

N.C. at 154, 731 S.E.2d at 809. The site of the former waste-PCE tank did not become a landfill 

subject to post-closure regulation until after it was closed with waste in place, 40 C.F.R. 

§ 265.197(b) (adopted by reference at 15A NCAC 13A .0110(j)). Thus, the only activities 

relevant to determining who is an operator of that landfill occurred during post-closure care. 

Based on the above, a single footnote in Southern Timber II, omitting reference to section 

270.1(c)'s clear mandate and finding it "unnecessary" to decide whether operatorship of a 

surface impoundment would be sufficient for post-closure purposes, cannot aid WASCO. (Pet Br 

p 11); In re Southern Timber Products, Inc. ("Southern Timber II"), 3 E.A.D. 880, 896 n.30 

(1992); Hayes v. Wilmington, 243 N.C. 525, 536, 91 S.E.2d 673, 682 (1956) ("In every case 
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what is actually decided is the law applicable to the particular facts; all other legal conclusions 

therein are but obiter dicta." (quotation marks omitted)). 

While the Section agrees with portions of WASCO's brief regarding the characteristics of 

a facility subject to post-closure regulation, including, 

• where liability is based on a storage tank as a regulated unit, an operator's post-closure 
responsibilities extend to "the entire. . site" and "even beyond property boundaries"; 

• a post-closure permit "applies to the entire property surrounding the hazardous waste 
management unit"; and 

• the RCRA Facility Assessment ("RFA") contains an accurate description of the Facility's 
boundaries, 

WASCO misses the key point that "operation of . . . [the] landfill" is the trigger for such Facility-

wide post-closure liability. (Pet Br pp 10-12 (quotation marks omitted)); 40 C.F.R. § 270.1(c) 

(adopted by reference at 15A NCAC 13A .0113(a)). The Section has long maintained this 

position by requiring assessment beyond the site of the former waste-PCE tank. (Exs B-19 to 23; 

Ex F-8) WASCO has acted in accordance with Facility-wide liability by agreeing to, paying for, 

and overseeing a limited investigation of both a French drain ("SWMU 13") and a former dump 

site ("SWMU 14"). (Exs 1-14, 21; Exs L-12, 23, 27, 31-32, 37, 39-40; Ex M pp 1000-03) Indeed, 

it is undisputed that "Petitioner's recalcitrance [to obtain a post-closure permit or AOC] 

represented a stark departure from its past relationship with the Respondent." (Ord p 1) As 

discussed further below, the Section's interpretation, upheld by the All on summary judgment, 

is consistent with both the text of the post-closure regulations and the policy concerns behind the 

post-closure program. 
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C. The post-closure permitting program regulates the cleanup of contamination 
following closure of regulated units, and the AU properly considered WASCO's 
role in the same without regard to causation and without regard to the plant 
formerly located onsite. 

Post-closure is a discrete permitting program authorized by Congress as part of the 

original RCRA statute and expanded in 1984 to ensure the remediation of contamination 

affecting human health and the environment. Congress established a forward-looking strict 

liability scheme for such remediation. Operator liability is not limited to persons who caused or 

contributed to contamination and can be assumed by third parties who otherwise would not be 

subject to regulation. 

1. The meaning of "post-closure" is self-evident and not open to interpretation. 

WASCO erroneously claims that the Section "invent[ed] the concept of a 'post-closure 

operator,'" citing a 1980 EPA rule for the proposition that RCRA does not apply to "closed" 

disposal facilities. (Pet Br p 12). WASCO's brief contradicts itself in this respect, admitting as 

part of its proffered legal framework that, "Niter a unit is closed, the owner or operator must 

provide 'post-closure' care," which includes "groundwater monitoring, corrective action," and 

other long-term management of the Facility "to ensure that residual waste is managed to prevent 

any danger to human health and the environment." (Id. pp 2-3 (emphasis added)) 

The cited rule accompanied EPA's promulgation of the original regulations implementing 

RCRA. (Id. p 12) There, EPA described the covered universe of waste and noted that the 

regulations generally did not govern disposal facilities that became "inactive (either closed or 

abandoned)" prior to the regulations effective date. 45 Fed. Reg. 33153, 33170 (May 19, 1980). 

By contrast, these same regulations created the closure and post-closure permitting program. Id. 

at 33242-43. Moreover, the 1980 rule cited by WASCO pre-dates Congress's 1984 amendment 

to RCRA. In 1984, Congress expanded EPA's authority to require corrective action for 
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improperly disposed waste, emphasizing the importance of placing cleanup responsibility on 

owners and operators rather than shifting the burden to the federal Superfund program. United 

Technologies Corp. v. U.S. EPA, 821 F.2d 714, 722 (D.C. Cir. 1987). Parallel changes to the 

regulations in 1987 created the version of section 270.1(c) now in effect. 52 FR 45788, 45794-95 

(Dec. 1, 1987). Thus, under the plain language of section 270.1(c), Lanvale, 366 N.C. at 154, 731 

S.E.2d at 809, WASCO's argument fails, 

2. Post-closure operator liability is not contingent on past operation of an active 
business. 

WASCO misunderstands the nature of post-closure liability by claiming that post-closure 

liability is limited to "one [who] previously owned or operated an active facility." (Pet Br p 13 

(emphasis omitted)) In general, "RCRA is written in the present tense and its regulatory scheme 

is prospective." 45 Fed. Reg. at 33170. The existence of a backward-looking scheme for 

imminent and substantial endangerment (not alleged here) illustrates EPA's deliberateness in 

using different language for purposes of post-closure. Porsh Builders, 302 N.C. at 556, 276 

S.E.2d at 447; and compare 42 U.S.C. §§ 6972-73 ("past or present owner or operator") with 40 

C.F.R. § 270.1(c). Thus, the question of who operated a plant onsite prior to closure cannot 

answer the question of who is operating a landfill  post-closure. 

To the extent WASCO posits that there can be no operator once a plant or active business 

closes (Pet Br p 12), this hypothesis would produce an absurd result, Herbin, 215 N.C. App. at 

353, 716 S.E.2d at 38. Under WASCO's logic, there also could be no RCRA "owner" of "a 

facility or part of a facility" after closure. 40 C.F.R. § 260.10 (adopted by reference at 15A 

NCAC 13A .0102(b)). The reference to "owners and operators" in section 270.1(c) would be 

mere surplusage. Porsh Builders, 302 N.C. at 556, 276 S.E.2d at 447. The owners and operators 

of a business could wash their hands of liability after closing regulated units with waste in place, 
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and the only recourse would be to treat the site as abandoned and burden the public with cleanup 

under the state Inactive Hazardous Sites program or the federal Superfund program. This reading 

would eviscerate the post-closure program. See also Litgo N.J. Inc. v. Comm'r N.J. Dep't of 

Envtl. Prot., 725 F.3d 369, 381 (3rd Cir. 2013) (rejecting the claim that entities "should not be 

held liable as current operators because they have only managed remedial activities on the site"). 

3. Post-closure operator liability is strict liability. 

WASCO further misunderstands the nature of post-closure by claiming that operator 

liability is limited to "persons who created the need for it." (Pet Br p 13) 

The State Hazardous Waste Program provides for strict liability in enforcement matters, 

without regard to causation. See, e.g.,  R08  11005 (Nov. 18, 1980) (making a company liable for 

hazardous waste generated by independent contractors and subcontractors); In re Rybond, Inc., 6 

E.A.D. 614, 638 (1996) (rejecting landowner's defense that it was unaware of lessee storing 

hazardous waste onsite); In re Pyramid Chemical Co., 11 E.A.D. 657, 677 (2004) (stating that 

facility owner "cannot avoid its responsibility by blaming its contractor"); United States v.  

Northeastern Pharm. & Chem. Co., 810 F.2d 726, 738 (8th Cir. 1986), cert. denied, 484 U.S. 

848, 98 L. Ed. 2d 102 (1987) (agreeing that RCRA imposes strict liability); United States v.  

Production Plated Plastics, Inc., 742 F. Supp. 956, 960 (W.D. Mich. 1990) ("RCRA is a remedial 

strict liability statute which is construed liberally."), aff d, 955 F.2d 45 (6th Cir. 1992). 

As a matter of public policy, strict liability is necessary to provide the regulatory 

certainty needed for the Section to fulfill its mandate of protecting human health and the 

environment. See 45 Fed. Reg. at 33169 (stating that agencies need to be able "to gain 

compliance as quickly as possible"). 

sCitations to "RO" refer to documents contained in the RCRA Online database, maintained by EPA at 
http://www.epa.gov/epawaste/inforesourcesionline/index.htm.  
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4. Third-parties can assume post-closure operator liability, which is joint and 
several. 

WASCO admits that a person may "agree[] to assume liability" but argues, without legal 

support, that such person "would not become an 'operator." (Pet Br pp 13-14) 

It is well settled that "the owner of the land, the owner of the structures [i.e., plant or 

active business] and the operator may all three be different persons or companies." 45 Fed. Reg. 

at 33169. Where multiple persons are involved, such as an owner, contractor, and subcontractor, 

EPA "[does] not object to and, in fact, prefer[s] that only one of these parties, by mutual 

agreement (e.g., a contract) perform these [regulatory] responsibilities in fact." RO 11005 

(Nov. 18, 1980). Regardless of the contents of such third-party agreements, when an entity 

informs EPA that it is "assum[ing] and pet-font-ging] the [regulatory] duties. . . on behalf of all 

of the parties," then "the Agency will look to that designated party" for compliance. 45 Fed. Reg. 

72024, 72026-27 (Oct. 30, 1980) (emphasis added). 

The Eastern District of Wisconsin validated this approach, concluding that, although a 

regulated owner would be "preclude[d] . . , from eliminating liability through a liability transfer 

agreement," such entity is "not preclude[d] . . . from creating additional liability" by entering an 

agreement with an otherwise non-liable party for that party "to take on direct liability [as an 

operator] in addition to that of the already-liable party." United States v. NCR Corp., 840 F. 

Supp. 2d 1093, 1097 (E.D. Wis. 2011), rev'd on other grounds on reconsideration, 840 F. Supp. 

2d 1093 (E.D. Wis. 2012). 

Allowing third parties to assume operator responsibilities is consistent with the principle 

of joint and several liability, which applies to ROZA. See RO No. 11005 (stating, where a 

company, contractor, and subcontractor are involved, that EPA "will reserve the right, however, 

to hold. . . all three parties liable.. . in any enforcement actions we might take"); RO 12703 
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(August 1986) ("EPA considers both the owner (or owners) and operator of a facility to be 

responsible for regulatory compliance. For this reason, EPA may initiate an enforcement action 

against either the owner, the operator, or both."); 45 Fed. Reg, at 33169 ("[D]ecisions concerning 

who should be responsible for ensuring compliance for which requirements can properly and 

adequately be a matter between the owner and operator. Nonetheless, both the owner and 

operator ultimately remain responsible, regardless of any arrangement between them."). 

To the extent the purchaser of a regulated site enters into a third-party agreement with a 

post-closure operator or former property owner, such agreement—to which the Section is not a 

party—cannot affect the Section's legal rights but merely the purchaser's remedies as against 

that third party in a private action to enforce the third-party agreement. As discussed below, the 

record supports the ALP s finding that WASCO assumed operator liability here, regardless of the 

nature of its relationships with third parties. 

D. The AU I properly differentiated between WASCO and Culligan, and properly 
concluded that WASCO "voluntarily took on the responsibility of operating the 
(Flacility." 

WASCO argues alternately that (1) the AU J incorrectly assumed that WASCO and its 

affiliates were all the same entity, or (2) the AU made an unsupported assumption "that 

WASCO had assumed liability from Culligan." (Pet Br p 14) Both of these arguments lack merit. 

This Court should treat WASCO's first claim as abandoned because WASCO raised only 

a broad claim that the AU used the two entities' names "interchangeably" without pointing to 

any specific examples. (Pet pp 14-15); Overcash, 179 N.C. App. at 706, 635 S.E.2d at 448. In 

any event, this claim lacks merit because the AU I expressly acknowledged that WASCO and 

Culligan were affiliates and not the same entity by stating that "the Petitioner . . . acquired 
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[Culligan]" in 1998—a finding of fact that is undisputed—and by discussing certain actions 

specific to "Culligan" and other actions specific to "WASCO." (Ord pp 3-5) 

Second, the All's factual findings and the administrative record support the AL's legal 

conclusion that WASCO "voluntarily took on the responsibility of operating the [F]acility in 

return for value received." (Ord p 7) While the AU I introduced WASCO's role as a guarantor as 

part of the historical background, the AU' s legal conclusion was based on WASCO's own 

actions with regard to the Facility and not based on improper veil piercing. Cf (Pet Br p 15) 

Specifically, the record shows: 

• WASCO "communicated directly [with the Section] concerning. . the Facility's 
environmental compliance" during its ownership of Culligan, including by meeting with 
the Section in 1999 concerning the Facility and following-up with a request for a 
compliance status update, which the Section provided (Ord pp 4-5; Exs B-1, 13-2, B-3); 

• WASCO represented to the Section that it intended to pursue "a good faith approach in 
the continued remediation of the [Facility]," including to address offsite and deep aquifer 
contamination, identify sources of contamination, pursue an agreement with the Section 
for corrective action, and comply with financial assurance (Ex B-4); 

A Vice President fora WASCO subsidiary reiterated in 1999 that WASCO intended to 
"ensure that [it] maintains its good standing with the [Section]" (Ex 13-5); 

• a parent of WASCO sold Culligan in 2004 for $610 million based, in part, on a Stock 
Purchase Agreement in which WASCO agreed to indemnify Culligan's buyer "as to 
certain matters associated at the Facility as they relate to specific Culligan obligations" 
(Exs G-4 to 5; Ex 1-21 p 699); 

• following the 2004 sale, Culligan represented in a letter to the Section—copied to 
WASCO—that WASCO was "assuming responsibility" for the Facility (Ex 8-12); 

• the Section sought to confirm this representation with WASCO, asking on this basis for 
WASCO to complete a Part A permit application as the Facility's operator (Ex B-13); 

• rather than disputing Culligan's representation, WASCO immediately contacted its 
environmental consultant and Culligan about preparing the Part A, and then submitted the 
updated form to the Section naming WASCO as an operator "under penalty of law" 
(Ex L-2; Ex D-1); 
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16 groundwater monitoring reports submitted to the Section on WASCO's behalf 
admitted WASCO's status as the "responsible party for the site" (Ex I); and 

• 8 inspection reports put WASCO on notice that the Section viewed it as the "current 
responsible party" (Ex 0). 

Even if this Court concludes that the record does not support a finding that WASCO 

assumed operator responsibility due to value it received, but only due to value received by its 

parent and former subsidiary, the above-referenced facts still support the ALP s finding that 

WASCO "voluntarily took on the responsibility of operating the {flacility." (Ord p 7); Shore, 

324 N.C. at 428, 378 S.E.2d at 779. Further actions concerning WASCO and the Facility are 

discussed below. 

E. The AL's finding that WASCO is an "operator" as a matter of law is consistent 
with United States v. Bestfoods and its progeny. 

The All properly based his decision that WASCO is a post-closure operator not on any 

one factor, but on the totality of the circumstances concerning WASCO's role in "operations 

having to do with the leakage or disposal of hazardous waste, or decisions about compliance with 

environmental regulations." (Ord p 6); United States v. Bestfoods, 524 U.S. 51, 66-67, 141 L. 

Ed. 2d 43, 59 (1998) (unanimous). 

Due to the similarities between the definitions of "operator" under sections 260.10 and 

270.2 and another pollution-control statute—the Comprehensive Environmental Response, 

Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9601 to 9675—EPA and the courts 

look to CERCLA case law as guidance in RCRA operator cases. See, e.g., RO No. 13071 

(Oct. 28, 1987) (noting a consistent interpretation of "operator" by the courts under both RCRA 

and CERCLA); Tanglewood East Homeowners v. Charles-Thomas, Inc., 849 F.2d 1568, 1574 

(5th Cir. 1988) (agreeing that "the relevant statutory definitions in [RCRA1 are the same as the 

definitions in CERCLA")). In one such case, the Supreme Court analyzed the meaning of the 
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term "operator" under CERCLA, "rue[d]" the tautological nature of the statutory definition, 

examined the ordinary meaning of the word "operate," and unanimously concluded: 

[U]nder CERCLA, an operator is simply someone who directs the workings of, 
manages, or conducts the affairs of a facility. To sharpen the definition for 
purposes of CERCLA's concern with environmental contamination, an operator 
must manage, direct, or conduct operations specifically related to pollution, that 
is, operations having to do with the leakage or disposal of hazardous waste, or 
decisions about compliance with environmental regulations. 

Bestfoods, 524 U.S. at 66-67, 141 L. Ed. 2d at 59 (emphasis added); see also Richardson, 182 

N.C. App. at 546-47, 643 S.E.2d at 420-21 (applying Bestfoods in a state case concerning 

corporate liability); RO 12174 (Jan. 27, 1984) (factoring in, under RCRA, a person's 

"considerable autonomy to make [major] decisions without [the owner's] involvement"); RO 

12952 (Jun. 24, 1987) (considering, under RCRA, responsibility or partial responsibility "for the 

operation, management or oversight of hazardous waste activities at the facility"). 

The District Court for the District of Puerto Rico applied Bestfoods to RCRA, finding an 

individual liable as a RCRA operator where (1) he acted as the facility's representative in 

discussions with the state regarding an air quality Notice of Violation; (2).a facility employee 

deferred to him when questioned by EPA inspectors and another employee would not allow an 

inspection of the facility without his permission; (3) he authorized an inspection and spoke with 

EPA inspectors about environmental regulations and a RCRA Information Request; and (4) he 

signed and certified "under penalty of law" a "Notification of Regulated Waste Activity" form 

on behalf of the facility. United States v. JG-24. Inc, 331 F Supp. 2d 14, 75 (D.P.R. 2004), 

afrd, 8 F.3d 28 (1st Cir. 2007); see also United States v. Envtl. Waste Control, Inc., 710 F. Stipp. 

1172, 1202-04 (1989) (rejecting a claim pre-Bestfoods that a person's signature on an EPA 

compliance document that "affirmatively identifie[d]" him as an operator in three places "was 

simply [a] mistake," based on the person's role in the day-to-day operations and financial 
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obligations of a RCRA landfill and because he agreed to indemnify a waste broker from 

Superfund or cleanup-order liability). 

Examining the "broad, passive language" in Bestfoods that an operator "is one who is 

involved in operations 'having to do with the leakage or disposal of hazardous waste," the Third 

Circuit held that a corporation and its sole shareholder were "operators" for purposes of 

CERCLA even though their only activities at the facility "[had] been those necessary to remove 

and remediate the soil and groundwater contamination." Litgo, 725 F.3d at 380-82. The Third 

Circuit noted that the shareholder-appellant had entered into an agreement with the prior owner 

to remediate the property in accordance with New Jersey's hazardous waste management 

program, and to accept financial responsibility for remediation beyond the first $100,000.00. The 

court emphasized that, "not only did the [operators] have the actual authority to make decisions 

about compliance with environmental regulations, they hired environmental consultants to 

conduct tests and remediation operations on the Litgo Property, and they oversaw that work," Id. 

at 381, 382 n.6. 

In another decision applying Bestfoods, the Sixth Circuit held that a township which 

contracted with a landowner to use a waste dump was an "operator" under CERCLA because, 

rather than "operating at aun's length with a contractor," it (1) "made repeated and substantial ad 

hoc appropriations"; (2) "made arrangements (including with the local Junior Fire Department) 

for bulldozing and other maintenance when [the owner] himself proved unequal to the task"; and 

(3) "took responsibility for ameliorating the unacceptable condition of the dump, before and after 

scrutiny from the state government," over a number of years. United States v. Township of 

Brighton, 153 F.3d 307, 315-16 (6th Cir. 1998). 
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The District of Kansas found that the president of a corporation, while "two layers 

removed from the day-to-day supervision of operations," was directly liable under Bestfoods as a 

CERCLA operator where he participated in weekly meetings that addressed environmental 

compliance issues, and where "no decisions were made at those meetings without [his] 

approval." City of Wichita v. Trs. of the Apco Oil Corp. Liquidating Trust, 306 F. Supp. 2d 

1040, 1055-56 (D. Kan. 2003). The court emphasized "the frequency of those meetings, and the 

fact that [the president] was actively involved in deciding matters of environmental compliance." 

Id. at 1056. 

The AL's legal conclusion regarding WASCO's operator liability is consistent with the 

above analysis and supported by the record. 

1. The AU I properly considered the undisputed fact that WASCO provided 
financial assurance for the Facility as part of its finding of operatorship. 

While WASCO initially provided financial assurance in the capacity as a guarantor for 

Culligan (Exs H-1 to 15), WASCO ignores that it continued to provide financial assurance 

following the sale of Culligan on its own behalf, between 2004 and the filing of the contested 

case (Exs H-16 to 57; Ex Q-1). The financial assurance consisted of a Trust Agreement, 

Irrevocable Standby Letter of Credit, and Standby Trust Fund. These documents (1) referenced 

"regulations applicable to [WASCO], requiring that an owner or operator of a hazardous waste 

management facility shall provide assurance that funds will be available when needed 

for. . post-closure care of facility," and (2) were "for the benefit of" the Section. (Exs H-13 to 

14) Because WASCO's financial assurance pertained to the Facility's environmental 

compliance, the ALT properly considered it as part of the Bestfoods analysis. Litgo, 725 F.3d at 

380-82; Township of Brighton, 153 F.3d at 315-16. 
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2. The AU I properly considered the undisputed fact of WASCO's communications 
with the Section as part of its finding of operatorship. 

Bestfoods makes clear that communications with an agency concerning "decisions about 

compliance with environmental regulations" are relevant to the question of operatorship. 524 

U.S. at 66-67, 141 L. Ed. 2d at 59; see also JG-24, Inc., 331 F. Supp. 2d at 75; Township of 

Brighton, 153 F.3d at 315-16. WASCO has not disputed the All's finding that "WASCO or its 

employees and the Section have communicated directly concerning financial assurance and other 

matters related to the Facility's environmental compliance." (Ord pp 4-5) While the order does 

not elaborate on the nature of these communications, the undisputed facts in the record show 

communications concerning voluntary assumption of post-closure responsibility (discussed in 

Section 1.D); provision of irrevocable financial assurance (discussed in Section I.E.1); 

assessment of SWMUs (discussed in Section 1.B); and groundwater monitoring and air 

spargetsoil vapor extraction treatment (discussed in Section I.E.4). Consideration of these 

communications was proper to show that WASCO's Directors of Environmental Affairs 

"actively participated in and exerted control over a variety of [the facility's] environmental 

matters," including by issuing "directives regarding [the facility's] responses to regulatory 

inquiries." (Exs Q-2 to 3); Bestfoods at 72, 141 L. Ed. 2d at 62 (quotation marks omitted). 

1 The AU properly considered forms signed by WASCO under penalty of law as 
part of its finding of operatorship. 

WASCO argues for the first time that it was seeking to avail itself of a "protective filer" 

defense when submitting forms naming itself as an operator "under penalty of law." (Pet pp 

17-19) Because WASCO failed to raise this argument to the AU, this Court should treat it as 

unpreserved for appeal. Amanini v. N.C. Dep't of Human Res., 114 N.C. App. 668, 681; 443 
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S.E.2d 114, 121-22 (1994) (refusing to consider an argument raised for the first time to the State 

Personnel Commission where the matter had previously been heard by the ALJ). 

In any event, the protective filer doctrine is inapplicable. Under this doctrine, facilities 

that "submitted their Part A application, but have never conducted a regulated activity requiring 

a permit" are not considered to be subject to regulation. 50 Fed. Reg. 38946, 38948 (Sept. 25, 

1985); RO 12590 (Mar. 24, 1986). As discussed above, it is undisputed that closure of the former 

waste-PCE tank as a landfill amounted to a regulated activity for purposes of post-closure. For 

the same reason, the Quaker State case, in which an owner/operator mistakenly identified waste 

managed onsite as hazardous, is distinguishable. (Pet Br p 18); In re Quaker State Oil Refining 

Corm, No. RCRA-II1-116, 1986 EPA AU J LEXIS 22 (Feb. 6, 1986). 

WASCO's claim that it submitted the forms merely "because the Section asserted they 

were required" but did not understand their legal significance is specious in light of WASCO's 

corporate sophistication. (Pet Br p 17) WASCO can point to nothing in the record where it 

expressed doubt as to its operator status to the Section prior to submitting the forms, or where it 

sought to do so on a contingent basis "while evaluating its potential liability." (Pet Br p 17) No 

such record exists.9  Instead, the All properly considered—not as determinative but merely as 

one indicia of operatorship under Bestfoods—the forms submitted in 2004, 2006, and 2008. 

(Ex D); JG-24, Inc., 331 F. Supp. 2d at 75; Envtl. Waste Control, Inc., 710 F. Supp. at 1202-04. 

4. The All properly considered WASCO's relationship with its environmental 
consultant as part of its finding of operatorship. 

The case law cited above demonstrates that a person's relationship with an environmental 

consultant is relevant to whether it "manage[d], direct[ed], or conduct[ed] operations specifically 

9  The post-hoc rationalization in WASCO's so-called affidavits (Pet Br p 17 n. 8), which largely consist of legal 
arguments, cannot create a genuine issue of material fact on this point where contradicted by the record. 
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related to pollution." Bestfoods, 524 U.S. at 66-67, 141 L. Ed, 2d at 59; Litgo, 725 F.3d at 381, 

382 n.6. 

WASCO has not challenged the AL's factual finding that it "hired and paid for" the 

work of Mineral Springs concerning the Facility, between 2004 and the filing of the contested 

case, "including operation and maintenance of air sparge/soil vapor extraction systems, 

groundwater sampling, preparation of reports and their submission to the Section, project 

management, assessment activities, and payment of utility bills," and that it "has been in 

communication with Mineral Springs concerning the aforementioned work and has edited draft 

documents." (Ord p 5) The record reflects the scope and breadth of such involvement and refutes 

WASCO's claim that any oversight was minor. (Exs. I, K, M, N) Mineral Springs also copied 

WASCO on communications with the Section or forwarded such communications to WASCO. 

(Exs B-20, 24, 27, 30; Exs L-17, 25, 26, 42) Via Mineral Springs and Mineral Springs's 

subcontractors, WASCO has been the only  entity operating remediation systems onsite, 

performing groundwater sampling and reporting, and making decisions about compliance with 

the post-closure requirements of the State Hazardous Waste Program since 2004. This 

relationship is highly relevant. 

5. The totality of the undisputed facts, described above, supports the AL's finding 
of WASCO's operator liability and deference to the Section. 

In sum, the record of the Section's course of dealing with WASCO, which spanned 14 

years preceding the filing of the petition, is replete with evidence that WASCO has "manage[dt 

direct[ed], or conduct[edl operations specifically related to pollution" at the Facility, including 

making "decisions about compliance with environmental regulations." Bestfoods, 524 U.S. at 

66-67, 141 L. Ed. 2d at 59. The totality of the circumstances supports classifying WASCO as 

"responsible for the overall operation of the Facility" for purposes of sections 260.10, 270.2, and 

30 

B-82



- 80 - 

270.1(c). It is dear that WASCO has had "considerable autonomy to make [major] decisions 

without [the owner's] involvement," including by dealing with the Section and by contracting 

with and exercising oversight over its environmental consultant, Mineral Springs. RO 12174; RO 

12952; (and see Exs. B, D, K, L, M, N). To the extent WASCO became involved with the 

Facility voluntarily, such beginnings do not change the fact that WASCO actually assumed 

liability and do not preclude the Section from holding WASCO responsible as an operator. NCR 

Corp., 840 F. Supp. 2d at 1097; 45 Fed. Reg. at 33295, 72026-27; RO 11005; RO 12703. 

WASCO has failed to meet its burden of proving that the Section's interpretation of 

operatorship under the "complex and highly technical" State Hazardous Waste Program was 

unreasonable. Overcash, 179 NC. App. at 699, 635 S.E.2d at 444-45; County of Durham, 131 

N.C. App. at 396-97, 507 S.E.2d at 311; Morrell, 338 N.C. at 238, 449 S.E.2d at 180. This Court 

should affirm the AL's grant of summary judgment to the Section, finding WASCO liable as a 

post-closure operator as a matter of law. 

II. 	WASCO HAS ABANDONED ITS APPEAL OF THE DENIAL OF ITS RULE 56(f) 
MOTION, BUT THE DENIAL WAS PROPER IN ANY EVENT. 

In its Petition for Judicial Review, WASCO challenged the AL's 28 October 2014 order 

denying WASCO's Rule 56(f) motion, on the basis that WASCO was entitled to further 

discovery. (Pet ¶11 1 to n) The cover page of WASCO's supporting brief limited WASCO's 

challenge to the 2 January 2015 final decision. While the All renewed the denial of WASCO's 

Rule 56(t) motion in his final decision (Ord p 7), WASCO's brief makes only a passing 

reference to its request for additional discovery—claiming its entitlement to relief has been 

"shown above" but citing no legal basis, not even Rule 56(t) (Pet Br p 20). Thus, WASCO has 

abandoned its appeal and this Court should decline to review the AL's 28 October 2014 and 

31 

B-83



- 81 - 

2 January 2015 denials of WASCO's Rule 56(f) motion regarding a Rule 30(b)(6) deposition. 

Overcash, 179 N.C. App. at 706, 635 S.E.2d at 448. 

Assuming arguendo that WASCO has not waived this issue, it cannot meet its burden of 

proof in light of (1) WASCO's admission that further discovery was unnecessary by arguing the 

merits of the operatorship issue in its affidavits and arguing for reverse summary judgment in its 

briefs, (Resp to MSJ pp 5, 30; Pet Br pp 8-9); Hamby v. Profile Prods., LLC, 197 N.C. App. 99, 

114, 676 S.E.2d 594, 603-04 (2009); (2) the overwhelming support for the Section's MSJ, which 

resolves the matter against WASCO, Manhattan Life Ins. Co. v. Lacy J. Miller Machine Co., 60 

N.C. App. 155, 159, 298 S.E.2d 190, 193 (1982), disc, rev. denied, 307 N.C. 697, 301 S.E.2d 

389 (1983); and (3) the course of litigation prior to the filing of the Section's MSJ (discussed on 

page 4, above), including substantial discovery, Vague v. Town & Campus Intl, Inc., 71 N.C. 

App. 250, 255, 322 S.E.2d 3, 6 (1984);. WASCO's general claim that a deposition was 

necessary, without demonstrating its usefulness, must fail. Ripellino v. N.C. Sch. Bds. Ass'n, 

158 N.C. App. 423, 427, 581 S.E.2d 88, 91 (2003), cert. denied, 358 N.C. 156, 592 S.E.2d 694 

(2004); Young ex rel. Young v. Fun Svcs.-Carolina, 122 N.C. App. 157, 162-63, 468 S.E.2d 260, 

263-64, disc. rev. denied, 344 N.C. 444, 476 S.E.2d 134 (1996). 

CONCLUSION 

For the foregoing reasons, the Respondent respectfully requests that this Court find that 

the All acted in accordance with the law and lawful procedure in granting summary judgment to 

the Section, upholding the Section's characterization of WASCO as an "operator" for post-

closure purposes under the State Hazardous Waste Program, and denying WASCO's Rule 56(f) 

motion. The Section asks that the Court affirm the Final Agency Decision in all respects. 
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This is the 29th day of May, 2015. 

ROY COOPER 
Attorney General 

	

vi 	
. 	

tcAfANc 
• Elizabe 	. Fisher 

Assistant Attorney General 
NC State Bar No. 38161 
NC Department of Justice 
Environmental Division 
P.O. Box 629 
Raleigh, NC 27602-0629 
(919) 716-6600 - telephone 
(919) 716-6939 - facsimile 
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CERTIFICATE OF SERVICE  

The undersigned certifies that copies of the foregoing RESPONDENT'S BRIEF IN 

RESPONSE TO PETITION FOR JUDICIAL REVIEW has been served on the parties to this 

action by depositing the same in the United States mail, first class and postage prepaid, and 

addressed to the parties' counsel of record as follows: 

David Guidry, Esq. 
King & Spalding LLP 
100 N Tryon St, Ste 3900 
Charlotte, NC 28202 
Counsel for Petitioner 

William Clarke, Esq. 
Roberts & Stevens, PA, 
P.O. Box 7647 
Asheville, NC 28802 
Counsel for Intervenor Below 

This the 29th day of May, 2015. 

ROY COOPER 
Attorney General 

Elizabe A. Fisher 
Assistant Attorney General 
NC State Bar No. 38161 
NC Department of Justice 
Environmental Division 
P.O. Box 629 
Raleigh, NC 27602-0629 
(919) 716-6600 - telephone 
(919) 716-6939 - facsimile 
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STATE OF NORTH CAROLINA 
WAKE COUNTY 

IN THE GENERAL COURT OP JUSTICE 
SUPERIOR COW' DIV;ISION 7.1 

15-CV8!1'143t'' 

WASCO LLC, 	 ) 

	

) 	 - 
Petitioner, 	 ) 

v. 	 ) 
) 

NORTH CAROLINA DEPARTMENT OF) 
ENVIRONMENT AND NATURAL 	) 
RESOURCES, DIVISION OF WASTE ) 
MANAGEMENT, 	 ) 

) 
Respondent. 	 ) 

Petitioner WASCO LLC respectfully moves this Court for permission to file the attached 

reply brief in support of its Petition for Judicial Review. In support of this motion, WASCO 

states the following: 

I. 	WASCO filed a petition for judicial review of an order of the Office of 

Administrative Hearings dated January 2, 2015, 

2. WASCO filed its brief in support of the petition for review on April 29, 2015, two 

weeks after receiving notice of the filing of the Administrative Record. 

3. Respondent filed a 32-page opposition brief on May 29, 2015, 

4, Because Respondent argues in part that the Final Decision can be affirmed for 

reasons not stated in the order itself, the opposition brief raises many points WASCO did not 

address in its opening brief. WASCO, therefore, seeks leave to file a reply addressing these 

issues. 

Accordingly, WASCO respectfully requests that the Court grant this motion and direct 

the Clerk to file the attached Reply Brief. 

MOTION FOR LEAVE  
TO FILE A REPLY BRIEF 

s'IeI zs,...r4ore 42-cits 
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Lewis B. Jones, Ga. Bar. No, 402498 
lbjones@Icslaw.corn 
Adam G. Sowatzka, Bar No. 101012 
asowatzka®kslaw.corn 
KING & SPALDING LLP 
1180 Peachtree Street NE 
Atlanta, Georgia 30309 
(404) 572-4600 
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Respectfully submitted this june 23, 2015. 

David Guidry (NC. State Bar #38675) 
dguidry@lcslaw.com  
KING & SPALDING LLP 
100 North Tryon Street, Suite 390 
Charlotte, NC 28202 
Telephone: (704) 503-2640 
Facsimile: (704) 503-2622 
Attorney for Petitioner WASCO LW 

Of Counsel: 
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CERTIFICATE OF SERVICE 

• I hereby certify that on the 23rd day of June, 2015, a true and exact copy of The foregoing 

MOTION FOR LEAVE TO FILE A REPLY BRIEF was served upon the following counsel of 

record, by U.S, first class mail, postage prepaid, addressed as follows: 

Elizabeth Fisher 
N.C. Dept of Justice 
9001 Mail Service Center 
Raleigh NC 27699 
Attorney for the North Carolina Department of Environment and Natural Resources, 
Division of Waste Management 

William Clarke 
P.O. Box 7647 
Asheville, NC 28802 
Attorney for Intervenor in the action below, Dyna-Diggr, LLC 

David Guidry (N.C. State Bar #3:675) 
dguidry@kslaw.com  
KING & SPALDING LLP 
100 North Tryon Street, Suite 3900 
Charlotte, NC 28202 
Telephone: (704) 503-2640 
Facsimile: (704) 503-2622 
Attorneys fttr Petitioner WASCO LLC 

Of Counsel: 

Lewis B. • Jones, Ga. Bar. No. 402498 
ihjones@kslaw„com 
Adam G, Sowatzka, Bar No, 101012 
asowatzka@kslaw.com  
KING & SPALDING UP 
1180 Peachtree Street NE 
Atlanta, Georgia 30309 
(404) 572-4600 
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STATE OF NORTH CAROLINA 
WAKE COUNTY 

WASCO LLC, 	 ) 
) 

Petitioner, 	 ) 
IL 	 ) 

) 
NORTH CAROLINA DEPARTMENT OF) 
ENVIRONMENT AND NATURAL 	) 
RESOURCES, DIVISION OF WAS rE ) 
MANAGEMENT, 	 ) 

) 
Respondent. 	 ) 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

15-CVS- 1438 

• REPLY BRIEF IN SUPPORT OF 
PETITION FOR JUDICIAL REVIEW 

OF ADMINISTRATIVE AC HON 

Petitioner WASCO LLC, respectfully submits this reply brief in support of its Petition for 

Judicial Review. 
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INTRODUCTION 

The question presented in this case is whether an entity that has cooperated under protest 

to perform certain tasks to maintain environmental controls at a closed hazardous waste facility, 

despite not having a legal obligation to do so, irrevocably subjects itself to an open-ended legal 

obligation, not only to continue cooperating, but also to perform such additional tasks as the 

Section may dictate. The answer to that question is plainly no, but it is precisely what the 

Section i.s arguing. The Section originally claimed that WASCO was an "operator" with a legal 

obligation to conduct certain assessment activities. While evaluating that claim, WASCO sought 

to avoid litigation by acceding to the Section's demands under protest. The Section then made 

additional demands that gave rise to this case. Approximately one year into the litigation the 

Section abandoned its original theories of liability and filed a motion for summary judgment 

contending that WASCO became  an operator by virtue of actions taken in response to the 

Sections demands. The law would be egregiously short-sighted and unfair if it worked this way, 

but fortunately it does not. The Section's attempt to conscript WASCO into servitude in this 

manner is literally unprecedented, Because WASCO does not meet the requirements of the plain 

and unambiguous definition of "operator," judgment should be entered for WASCO., 

This reply is divided into four parts. The first addresses the Section's waiver argument 

The Second is focused on the Final Decision and the reasons it cannot stand, The Third and 

Fourth explain why the alternative grounds the Section has asserted for upholding the Final 

Decision also fail. 

See Aft of R. Huerter p. 7,1122, attach. 8.6, j 6 (WASC0008827)(copy of document in which Sec-
tion's affiant M. Siediecki acknowledges that the assessment work was performed "under duress"). 
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. WASCO Identified Contested Facts with Sufficient Specificity., 

As an initial matter, the Section contends that WASCO failed to challenge the ALl's 

"findings of fact" with specificity, but this is baseless. Because the matter was disposed on 

summary judgment, the AU did not make findings of fact. WASCO did note in its opening brief 

that certain facts deemed by the All to be "undisputed" were either wrong or contested. 

WASCO noted these errors to preserve its objections on remand, if necessary. For this purpose, it 

was sufficient for WASCO to identify the facts in question and to cite portions of the record 

demonstrating that WASCO contested them.3  

II. 	The Final Decision Fails to Provide a Reasoned Explanation for Its Holding. 

The Court will note that none of the legal issues addressed in the two parties' briefs are 

tackled in the Final Decision. The absence of a reasoned explanation for holding that WASCO is 

an operator" justifies remand, standing alone. The Section responds by defending the ALT' 

decision to focus on federal definitions instead of the one provided by North Carolina law, 

Section Br. at 12; but the real failing of the Final Decision, is its failure to explain how WASCO 

can be deemed an "operator" under any  definition of that term.4  

2  See also Petitioner's [WASCO1 Resp. to Respondents' Met, Surnm. J. at 2t-26(outlfnng disputed 
facts). 

3  The Section suggests WASCO's brief was filed late, see Section Br. at 5, but it was not WASCO's brief 
was due 30 days "from notice of the record being filed." Through an oversight of the Office of Adminis-
trative Hearings, the undersigned counsel never received notice of the record being filed. Upon inquiring 
to the Clerk of Court on April 15, the undersigned counsel was informed the Administrative Record had 
been filed with the Court on March 30 and that this date should be used for calendaring purposes, WAS-
CO proceeded accordingly. 

The Section contends its interpretation of the term "operator" is entitled to deference. But the Section's 
interpretation completely ignores the definition of that term in the State's Solid Waste Management Act 
at N.C.G.S. § 130A-290(aX21). Further, even if the Section had asserted an interpretation of that statuto-
ry definition, deference could be afforded only lithe definition was ambiguous, which it is not. 
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The Final Decision includes just two sentences explaining the All's application of th 

law to the facts of this case. The first is a conclusory statement that "WASCO's more than 14-

years of involvement at the Facility" support the Section's characterization of it as an operator, 

Final Decision at 6. This sentence explains nothing. The question presented is whether-

WASCO's "involvement" was of the degree and nature requited to make it an "opera* 

second potentially relevant sentence is the AL's answer to this question 	at least it is the only 

possible answer contained in the Final Decision—and it shows the AU was confused. In it, the 

AU asserted erroneously that WASCO voluntarily took on the responsibility of operating the 

facility in exchange for value received." Final Decision at 7. This is clear error because the only 

entity that is alleged to have acted in exchange for value received is Culligan International.5  The 

Section tacitly acknowledges there is no basis for finding that WASCO—as opposed to 

Culligan—assumed liability for value received." Section Br. at 24. 

To the extent the AU was not just confused, but really believed that WASCO had 

assumed liability for performing the services of an "operator," the Final Decision must be 

reversed because it is devoid of the legal analysis required to support any holding based on 

assumption of liability. The Section argues in its opposition brief that a party can assume, 

operator liability by contract, Section Br. at 21-22, but this theoretical question was never in 

doubt. The argument fails because WASCO never agreed to assume liability here. If it had the 

arguments would be about the terms and conditions of some specific contract, and about the 

Section's ability to enforce those terms as a third-party beneficiary, not about whether WASCO 

But see Petitioner's [WASCO] Rev. to Respondents' Mot. SUMM, J. at 26 (noting the lack of any evi-
dence that Culligan ever agreed to assume "operator" liability for the AISW facility, and citing paragraph 
16 of the Affidavit of R, Huerter, which references various documents that demonstrate Culligan did not 
agree to assume such liability, and also the Section's knowledge of that fact). 

3 
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is an "operator" in its own right Cf City Mgint. Corp v. U.S. Chem, Co., Ina, 43 F.3d 244, 255-

56 (1994) (distinguishing between contractual liability and statutory liability under CERCLA). 

The case the Section cites in its opposition brief illustrates the sort of analysis that is required to 

establish that an entity assumed "operator" liability by contract Section Br. at 21 (citing United 

States v. NCR Corp, 840 F. Supp. 2d 1093 (E 1) Viis. 2011)). In NCR, after affirming that 

parties cm transfer liability by contract, the court spent three-and-a-ball pages answering "the 

next question"—whether the terms of the specific contract at issue actually transferred liability to 

the defendant. NCR, 840 F. Stipp. 1098-101. Ills that "next question" the Section and the AUI 

both failed to address, Because no such contract exists and because no other theory was 

presented to explain how WASCO might have assumed liability, the Final Decision cannot be 

sustained on this basis, 

ilL 	WASCO Did Not Become an "Operator by Cooperating with the Section. 

The Section contends the Final Decision can be affirmed for reasons not stated in the 

order itself. In evaluating the alternatives suggested, two basic questions are presented. The first 

is whether WASCO was an "operator' when it initially got involved at the ADF facility 

Notwithstanding the Section's original claims, there is no longer any allegation that it was. The 

Section never once alleges in its opposition brief that WASCO ever operated the ADF facility 

when it was active or that it caused or exacerbated the contamination at this site in any way.6  

The next question is whether WASCO became an "operator" by cooperating under 

protest in response to the Section's demands. WASCO communicated with the Section; 

provided financial assurances for post-closure care on behalf of other entities; submitted 

6  In fact, the Section adin its it has no evidence that WASCO ever did so, as demonbuated in various doc-
uments WASCO filed with its Motion for Continuance in the action below. .S*.ee First Ant Aft; of 
WASOC's Counsel D. Biederman ¶11 13-44 & 18. 
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application forms, in direct response to demands from the Section; and has provided funding for 

a consultant to perform assessment work demanded by the Section 	but this was all done under 

protest at the Section's command in an effort to avoid litigation. These cooperative acts do not 

make it RCRA "operator." The Section's counter-arguments are addressed below. 

WASCO Did Not Beéome an Operator by Providing Financial 
Assurances. 

The fact that WASCO provided financial assurances does not make it an operator. It 

makes it a party that entered certain contracts that can be enforced in accordance with their 

terms, but only  in accordance with their terms. See WASCO BT. at 16. The two cases cited by 

the Section are not to the contrary. See Section Br. at 27 (citing US v Avp of Brtghton, 153 

F,3d 307, 315-16 (6th Cir. 1998); Litgo NJ Inc. v.,  Cotnnt'r N.J. Dept  of  :envtl ProL, 725 F.34 

369, 380-82 (3rd Cir. 2013)); see also 42 U.S.C. § 6924(t)(3) (stating the total liability of a 

guarantor will be limited to the amount of the guarantee).7  It is unclear why these cases were 

even cited, as neither addresses financial assurances. 

B. 	WASCO Did Not Become an Operator by Submitting Forms. 

A similar analysis applies to the application forms that WASCO submitted in response to 

demands by the Section. The forms were application forms that must be submitted by any 

person who is alleged  to be engaging in regulated activities. The "protective filer" policy 

establishes that forms submitted in error have no legal consequenee. The purpose of this policy 

is to ensure that companies err on the side of filing, rather than not filing, when in doubt. 

The Section asserts the "protective filer" policy does not apply because WASCO did not 

formally invoke it, but the policy is not something that needs to be invoked at time of the filing 

1  See WASCO Br. at 16 n.7 and accompanying text. 
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to trigger protections that would not otherwise exist. The policy reflects the legal reality that a 

person becomes an "operator," not by submitting forms, but by operating a facility in a manner 

that meets the applicable definition of that term, If the underlying facts do not establish operator 

liability, the form has no legal effect See In re Quaker State Oil Refining Corp., No. RCRA-

III-116, 1986 WL 69020 (EPA Feb. 6, 1986). 

The Section has cited two cases as evidence that submitting forms may expose a person 

to operator liability, but these cases actually prove the opposite. See Section Br, at 28-29 (citing 

United States v. .IG-24, Inc., 331 F. Stipp. 2d 14 (D.P.R. 2004), and EPA v. &Iva. Waste Control, 

Inc., 710 F. Supp. 1172 (N.D. Ind. 1989)). Although forms were submitted both cases, neither 

court put much weight on those forms in determining the defendants were operators. In JG-34, 

for example, the record was replete with evidence that the defendant was and had always been 

the "overall manager in control of the operations" at the facility. See 331 F. Supp, 2d at 74-75. 

The defendant tried to shield himself from liability by pointing to several sham corporations as 

the operators, but the court held that those corporations were alter egos of the defendant. Id. at 

63. Similarly, in Environmental Waste Control, Inc., the defendant, Mr. Shambaugh testified 

that he "exercised co-equal control over the Landfill," which was a real landfill—a business that 

accepted hazardous waste for disposal and that was actively polluting the enviromnent. 710 F. 

Sun). at 1203. The defendant further testified that he could think of nothing the owner did at the 

facility that he did not also do. He devoted all of his business time to the landfill, and the court 

found that no person or entity had been more involved i the facility' "day-to-day. operation, 

6 
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finances, and operation?' Id. at 1204. It is precisely this type of evidence of direct involvement.  

in polluting operations that is missing in the present case.8  

C. 	WASCO Did Not Become an Operator by firing a Contractor to 
Perform Tasks Requested by the Section. 

Of all the authorities the Section cited in its brief, not a single one involves a party 

deemed to be a RCRA ''operator" based exclusively on "involvement" in the form of beneficial 

assessment activities undertaken at the command of a regulatory agency. The one ease offered 

by the Section that comes closest to these circumstances—Litgo NJ Inc v. Comnt'rli,L Dept 

of Envti. Prot., 725 F3d 369 (3rd Cir. 2013)—is distinguishable both on the facts and the law. 

In Litgo, the defendant was the sole shareholder of a company that owned contaminated 

property but refused to clean it up in accordance with a cleanup plan that the State had 

specifically approved in the plaintiff's name. Id at 375. The district court had found that the 

defendant had delayed certain requirements of the cleanup plan for a period of twenty years, 

thereby exacerbating contamination, and in so doing 'may well have increased the threat to the 

environment and public health." Id at 386. Furthermore, the defendant originally purchased the 

property in his own name, knowing that it was contaminated, but without conducting any 

diligence to ascertain the scope of the problem Id at 375. The defendant also entered a 

subsequ rit agreement with the seller in which he expressly agreed to transfer the seller's original 

cleanup plan into his name and assume full liability from the seller for all cleanup costs in excess 

of $100,000. Id He did not deed the property to his sole proprietorship until after he learned the 

extent of the contamination. Id at 377 In short, the defendant was morally culpable and legally 

s Even if the forms were significant, the forms that WASCO submitted have been superseded by more 
recent forms that Dyna-Diggr submitted listing itself as the sole operator. See R. Exs. C-2 & C-3 (forms 
submitted by Dyna-Diggr). The Section's own documents demonstrate the existence of a genuine issue of 
material fact 
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liable for many reasons, and under these circumstances it was appropriat 

"operator." 

Because the issue in Digo related to the defendant failing to comply with its remediation 

requirements under its cleanup plak.the court did not (and had 00 need to) suggest that a party 

could be held an "operator" solely on the basis of beneficial 'assessment activities.9  It would be 

an outlier if it did. Indeed, the IWASCO is aware of no other decision in which a party has been 

held liable 88 a CERCIA "operator" based solely on beneficial assessment activities, and the 

Section has cited none. The prevailing position, even under CERCLA, is that "operator" liability 

only attaches `lithe defendant had authority to control the cause of the contamination at the time 

the hazardous substances were released into the environment." Kaiser Aluminum & Chem. 

Corp. v. Catellus Dev. Corp., 976 F.2d 1338, 1341 (9th Cir. 1992) (emphasis added); see also 

Bob's Beverage, Inc. v. ACME, Inc., 169 F. Supp, 2d 695, 721 (ND. Ohio 1999) (“a person must 

affirmatively act to cause a release of hazardous waste to become an operator"); Universal 

Paragon Corp. v. Ingersoll-Rand Co., No. C05-0311-MII, 2007 WL 518828, at *5-6 N.D. Cal. 

Feb. 13, 2007) (following Kaiser Aluminum and holding that an entity cannot be deemed an 

operator simply because it directed remedial efforts at a contaminated site); City of Grass Valley 

v. Newmont Mining Group, No. 2:04-cv-00149-GEB-DAD, 2007 WL 4287603, at *5 (ED. Cal. 

Dec. 4, 2007) (declining to impose operator liability on an entity whose only involvement at a 

contaminated site was conducting remedial investigations). 

Furthermore, Litgo was primarily a CERCLA case; not a RCRA "operator" case----or a 

case addressing "operator" under the State's Solid Waste Management Act, which is at issue in 

this case.. This is an important distinction. Because the primary purpose of CERCLA is to 

9  See R. Ex. 1-21 at 693 (Assessment Report). 
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• allocate liability and to ensure that all parti responsible for•causing or contributing to the 

contamination pay their fair share, it casts a wide net as to liability while authorizing courts to 

consider all relevant equitable factors in allocating that liability. For this reason, the Litgo court 

stated it was not concerned that a rule subjecting innocent operators" to liability under 

•CERCLA• would lead to unfair consequences. Litgo, 725 F.3d at 382-83. To the contrary, it 

stated "[ajn operator who has participated in remediation without slowing or interfering with that 

process likely will not be assessed a large share of the remediation costs, if it is assessed any at 

all." Id., at 383. 

The same assurances do not apply to RCRA. Unlike CERCLA, RCRA does not include 

any mechanism for allocating costs among responsible parties As the Supreme Court noted in 

Meghrig v. KFC Western, inc., 516 U.S. 479,485 (1996), "CERCLA differs markedly from  

RCR.A . in the remedies it provides." These differences make sense because the two statutes 

• also have a very different focus. RCRA is primarily concerned with preventing future problems 

that may arise from current operations, while CERCLA is primarily concerned with allocating 

liability for problems that have already occurred. Id. at 483-84, Thus, the entity responsible for 

all of the current operations at the entire facility is "E.& person" regulated under ROZA.  40-

C.F.R, § 260.10 (emphasis added). The result under the State's Solid Waste Management Act is 

substantially similar. N.C.G.S § 130A-290(a)(21) ("principally engaged in, and is in charge of 

the actual operation, supervision, and maintenance of"  the facility) (emphasis added); see oiso 

id. § 130A-294(c) (addressing rules governing the management of hazardous waste"). This 

1°  The Section's response brief acknowledges that that Notth Carolina is authorized to administer the 
State's Hazardous Waste Program in lieu of the federal RCRA program. Section Br. at 3. 
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explains why there is no precedent under RCRA or the State Hazardous Waste Program for 

holding an entity in WASCO's position to be an "operator." 

1V. 	WASCO Cannot Operate" a System that Is No Longer In Operation." 

As WASCO stated in the opening brief, the "operator" definition does not fit WASCO 

because that definition is focused on active  facilities. Indeed, the federal regulations expressly 

define a facility that is "in operation" to mean a facility "which is treating, storing, or disposing 

of hazardous waste." 40 C.F.R. § 270.2 (emphasis added). It is an oxymoron to suggest that 

WASCO is the "operator" of a facility that is no longer "in operation." 

Instead of responding directly to WASCO's argument that operator liability cannot be 

established solely on the basis of providing beneficial post-closure .care. a facility that is no 

longer "in operation," the Section introduces a red herring by insisting that "the meaning post-

closure is self-evident and not open to interpretation." Section Br. at 16-17. This misses the 

point. WASCO does not deny that the "post-closure program" is real or that certain  post-closure 

requirements apply to the tank system that was removed from the ADF facility .11  The relevant 

question is not whether such obligations exist but whether WASCO is an "operator" who is 

legally responsible for discharging them. 

The Section also contends that WASCO's interpretation of the statute would lead to an 

"absurd result" because if "there can be no operator once a plant or active business closes," then 

"there also could be no RCRA 'owner." But this is not at all absurd. The persons who own 

RCRA facilities are always responsible for them, whether they are "in operation" or not, and the 

persons who operate active  facilities incur a continuing obligation to provide post-closure care 

after their facilities close. Furthermore, the federal and State RCRA programs also impose 

" See infra note 13. 

10 

B-102



- 100 - 

liability on any person (including but not litnited to past and present owtters and•operators) 

alleged to have caused or contributed to hazardous conditions. 42 U.S.C. § 6973; N.C.G.S. 

§ 130A-303. In short, the Section has many tools and all ample legal authority to ensure the 

persons responsible for polluting the ADF facility pay the cost of cleaning it up. WASCO 

though is not one of those persons. 

V. 	There Is No Colorable Argument that WASCO Was Ever an Operator" in 
Relation to the Entire ADF Facility. 

Finally, WASCO cannot be an "operator" because there is no plausible allegation that 

WASCO was ever "the person" responsible for the "overall" operation of the "entire facility" 

located at 850 Warren Wilson College Road in Swannarioa, North Carolina, as defined more 

specifically in the RCRA Facility Assessment See WASCO Br. at 12)2  The Section counters, 

not by asserting that WASCO was responsible for the overall operation of the entire facility, but 

by spinning out a very complicated argument focused on the regulatory requirements pertaining 

to the site of the former hazardous waste storage tank. The argume t appears to be that this 

former tank location was transformed into an operating "landfill" as a result of the post-closure 

requirements wider RCRA, Because "landfills" are a type of "facility" regulated by RCRA, the 

Section appears to reason that WASCO can be deemed the operator of this individual hazardous 

waste management unit, which was certified to be properly closed in December 1992,13  even if it 

does not operate the entire facility. Section Br. at 15 This argument fails, not only because it is 

12  The RCRA Facility Assessment states: "Anvil Knitwear is an wive textile manufactur•er." R. Ex. F-8 
at 312. It was that entity (now known as (hlder) Apparel USA Inc.) that was responsible for the overall 
operation of the entire facility from January 1995 through late-2007, when it sold the facility to Dyna-
Diggr, Id.; see also R. Ex. C-33 (describing sale to Dyna-Diggr in December 2007). In other words. the 
Section's own document demonstrates the existence of a genuine issue of material fact. 

13  R. Exs. F-3 & F-4 (letters regarding closure certification acceptance and post-closure plan). See also 
WASCO's Br. at 16 n.7 (addressing the post-closure plan); 40 C.FR. § 270.1(cX7) (defining "enforceable 
document" to include "post-closure plan"). 
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contradicted by the Section's prior positions," but also because this "facility within a facility" 

theory has already been tested and rejected by many courts. See WASCO Br. at 10-11 (citing So 

Timber Products, Mt, 3 E.A.D. 880, 1992 EPA App. LEXIS 15 (Feb. 28, I992);-Onsoi. 

Companies, Inc. v. Union Pac. R.R. -Co. 499 F.3d 382 (5th Cir. 2007); *fur/mei v. New Y lc, 

810 F. Sum. 2d 446 (N.D.N.Y. 2011)). The Section failed to rebut these authorities, which 

establish conclusively that "operator" liability must be determined in relation to the "entire 

facility," and not to sub-units such as "landfills"—or, as here, former units under post-closure 

care—that are just a segment of the larger whole. 

The "entire facility" rule established by the courts makes particular sense when one 

considers it in context of RCRKs liability scheme and the federal definition of an "operator" as 

"the person" with "overall" responsibility for the whole facility. RCRA and the State's Solid 

Waste Management Act each regulate the persons in control—"owners and operators." These 

are the persons who are required to obtain permits and ensure regulations are followed. If each 

small segment of a facility were considered a "facility" in its own right—as the Section 

contends—then each segment could have a different operator, and each operator would be 

statutorily required to apply for and obtain a permit. The statutes avoid this absutimsult by 

concentrating operator liability at the top and focusing on "the person' with "overall 

responsibility." Whoever that person is at the ADF site, it is not WASCO. 

" In the Administrative Order on Consent the Section entered with Winston Mills, that entity was found 
to be the "owner/operator" of the entire "Asheville Dyeing & Finishing" site at Old Farm School Road. 
Ex= F-1 at 261 In addition, the tank system that caused the contamination at this facility was described, 
not as the entire facility, but as an individual "Waste Management Unit"—defined as "the Unit''—located 
"at the facility." See id. at 262-63 & 265. 
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CONCLUSION 

In short, WASCO is not an operator of the facility. The contrary finding in the Final 

Decision is counter to the express requirements of the State's Solid Waste Management Act, and 

allows the Section's authority to exceed the express limitations of its enabling statute. The Final 

Decision should be reversed with instructions to enter judgment for WASCO. 

Respectfully submitted 
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STATE OF NORTH CAROLINA 	 IN THE GENERAL COURT OF JUSTICE 
WAKE COUNTY 	 2 	 RPERIOR COURT DIVISION 

15-CVS-1438 

WASCO LLC, 	 ) 
) 

Petitioner, 	 ) 	 ORDER GRANTING 
V. 	 ) 	MOTION FOR LEAVE TO FILE 

) 	 REPLY BRIEF 
NORTH CAROLINA DEPARTMENT OF) 
ENVIRONMENT AND NATURAL ) 
RESOURCES, DIVISION OF WASTE ) 
MANAGEMENT, ) 

) 
Respondent.  ) 

rIeI 2.5 Tall& 20i5 

THIS MATTER comes before the Court on Petitioner WASCO LLC's Motion for Leave 

to File a Reply Brief in support of its Petition for Judicial Review of Administrative Action. 

IT IS ORDERED that Petitioner WASCO LLC's Motion is GRAN MD and the Clerk is 

instructed to file the Reply Brief in Support of Petition for Judicial Review of Administrative 

Action. 

Dated this 	June, 2015. 
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V(1. 

IN THE GENERAL COURT OF JUSTICE 
§'11.ppoAcqpxy,piVISION 

CVS 

) 	FINAL ORDER AND JUDGMENT 
) 	ON RULE 56(1) MOTION AND 
) 	PETITION FOR JUDICIAL REVIEW 
) 
) 
) 	Filed 23 Ocifayesr 2.0/C 
) 
) 

STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

WASCO LLC, 

Petitioner, 

V. 

N.C. DEPARTMENT OF 
ENVIRONMENT AND NATURAL 
RESOURCES, DIVISION OF WASTE 
MANAGEMENT, 

Respondent. 

This matter came on for hearing 12 October 2015, before the Honorable G. Bryan 

Collins, Jr., Superior Court Judge presiding, on the Petition for Judicial Review ("PJR") filed by 

WASCO LLC ("WASCO"). Having considered the PJR, the briefs filed by the parties, the 

complete official record in this case, and the oral arguments of counsel for the parties, the Court 

hereby AFFIRMS (A) the 28 October 2014 interlocutory order of Administrative Law Judge 

J. Randolph Wald ("AU J Ward") denying WASCO's Motion for Continuance Regarding 

Respondent's Summary Judgment Motion, and (B) ALJ Ward's 2 January 2015 final decision 

granting summary judgment in favor of Respondent, North Carolina Department of 

Environmental Quality ("the Department"),' Division of Waste Management, acting through its 

Ha7ardous Waste Section ("the Section"), and enters the following: 

Procedural History  

In a letter dated 16 August 2013, concerning the requirements of the State 

Hazardous Waste Program, the Section alleged that WASCO was an "operator" of a landfill for 

The North Carolina Department of Environment and Natural Resources has been renamed the Department of 
Environmental Quality effective 18 September 2015, 
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purposes of 40 C.F.R. § 270.1(c) (adopted by reference in 15A NCAC 13A .0113(a)) and needed 

to obtain a post-closure permit or administrative order on consent in lieu of a post-closure permit. 

WASCO disputed this assertion in a 27 September 2013 Petition for a Contested Case Hearing. 

2. The parties exchanged written discovery, with WASCO's first requests served on 

the Section 6 Jannory 2014. Prior to filing a motion for summary judgment ("MSJ"), the Section 

responded to 212 total Requests for Admission, 1 set of Interrogatories, and 2 sets of Requests 

for Production of Documents (110 requests in total). The Section provided WASCO with access 

to its public file containing decades of documents and produced various handwritten notes, 

financial records, drafts, and over 11,000 pages of emails. 

3. The Section filed its MSJ on 25 September 2014, including over 1,200 pages of 

exhibits. Prior to that time, WASCO had served a notice of its intent to take the Section's 

deposition under N.C.G.S. § 1A-1, Rule 30(b)(6). The discovery deadline had not yet lapsed 

when the Section filed its MSJ. 

4. Without reference to the deposition, WASCO moved for and received a 30-day 

extension of time to respond to the MSJ. WASCO then filed a second motion for an extension of 

time, citing N.C.G.S. § 1A-1, Rule 56(f). AU I Ward denied WASCO's Rule 56(f) motion on 28 

October 2014, subject to renewal in WASCO's response to the MSJ. WASCO timely responded 

to the Section's MSJ, including 7 affidavits and numerous attachments as part of its response. 

5. The All granted the Section's MSJ on 2 January 2015 and renewed the denial of 

WASCO's Rule 56(f) motion, concluding that WASCO had not been prejudiced by the timing of 

the Section's MSJ and noting that "the putative issues of material fact raised by WASCO do not 

bear on the determinative legal issue." WASCO filed a Petition for Judicial Review on 2 

February 2015, appealing both the 28 October 2014 interlocutory order and the 2 January 2015 

final judgment. 
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Issues Raised by the Petition 

6. In its brief before this Court WASCO set forth six issues: (i) whether the AUJ 

erred by concluding that being "involved" in a facility equates to being an "operator"; 

(ii) whether the AU erred by failing to define the "facility" that WASCO is alleged to have 

operated; (iii) whether WASCO can be deemed an operator based solely on beneficial remedial 

activities that occur at closed or inactive facilities; (iv) whether the AU J confused WASCO and 

Culligan, treating them as if they were the same entity; (v) whether the facts found by the AUJ 

are legally insufficient to establish that WASCO is an operator; and (vi) whether the All erred 

by denying WASCO's request for additional discovery. 

7. Because this Court can affirm on any ground supported by the record, this Court 

will address WAS CO's first five issues together, under the umbrella question a whether the AUJ 

properly granted summary judgment to the Section on the Section's claim that WASCO is a 

post-closure "operator" as a matter of law. 

Standard of Review 

8. In a challenge alleging a final agency decision violated the North Carolina 

Administrative Procedure Act ("NCAPA"), N.C.G.S. § 150B-23(a), this Court sits as a court of 

appeals. D.B. v. Blue Ridge Ctr., 173 N.C. App. 401, 407, 619 S.E.2d 418, 423 (2005). 

9. This Court reviews the AL's grant of summary judgment de novo, to determine 

whether there are any genuine issues of material fact and whether any of the parties is entitled to 

a judgment as a matter of law. York Oil Co. v. N.C. Dep't of Env't, Health & Natural Res., 164 

N.C. App. 550, 555, 596 S.E.2d 270, 273-74 (2004) (citing N.C.G.S. §§ 1A-1, Rule 56 and 

150B-51(d)). This Court views the evidence "in the light most favorable to the nonmoving 

party." Richardson v. Bank of Am., N.A., 182 N.C. App. 531, 539, 643 S.E.2d 410, 416 (2007), 

appeal dismissed, 362 N.C. 227, 657 S.E.2d 353 (2008). The party moving for summary 
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judgment has the initial burden of showing a lack of a triable issue of fact, in that "an essential 

element of the opposing party's claim is nonexistent" or the opposing party will be unable to 

produce evidence to support an essential element of the claim. Roumillat v. Simplistic Enters„  

Inc., 331 N.C. 57, 63, 414 S.E.2d 339, 342 (1992) (quotation marks omitted). The burden then 

shifts to the non-movant to "produce a forecast of evidence demonstrating that the plaintiff will 

be able to make out at least a prima facie case at trial." Id. (quotation marks omitted). A non-

movant cannot create a genuine issue of material fact by resting on the mere allegations or 

denials contained in its pleadings. N.C.G.S. § 1A-1, Rule 56(e). An issue is material only "if its 

resolution would prevent the party against whom it is resolved from prevailing." Bone Infl, Inc.  

v. Brooks, 304 N.C. 371, 375, 283 S.E.2d 518, 520 (1981) (quotation marks omitted). 

10. Even under de novo review, the agency's interpretation of the program it 

administers is entitled to deference if "reasonable and based on a permissible construction" of the 

law, especially with "complex and highly technical regulatory program[s], in which the 

identification and classification of relevant criteria necessarily require significant expertise and 

entail the exercise of judgment grounded in policy concerns." County of Durham v. N.C. Dep't 

of Env't & Natural Res., 131 N.C. App. 395, 396-97, 507 S.E.2d 310, 311 (1998), disc. rev.  

denied, 350 N.C. 92, 528 S.E.2d 361 (1999) (quotation marks omitted); Morrell v. Flaherty, 338 

N.C. 230, 238, 449 S.E.2d 175, 180 (1994), cert. denied, 515 U.S. 1122, 132 L. Ed. 2d 282 

(1995) (quotation marks omitted). 

11. "[I]f the granting of summary judgment can be sustained on any grounds, it 

should be affirmed on appeal." Shore v. Brown, 324 N.C. 427, 428, 378 S.E.2d 778, 779 (1989). 

This Court will not disturb the judgment "[i]f the correct result has been reached," even if the 

AU J assigned an incorrect reason for the judgment entered. Id. 
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Undisputed Facts  

12. This case concerns real property located at 850 Warren Wilson Road, Swannanoa, 

North Carolina 28778, which is associated with United States Environmental Protection Agency 

("EPA") Identification Number NCD 070 619 663 ("the Facility"). 

13. A pit at the Facility once contained an underground storage tank for waste 

perchloroethylene ("PCE"), a dry cleaning solvent. The pit was closed as a landfill in 1992 with 

contaminated soil left in place. Significant groundwater contamination remains today. 

14. At various times, the Petitioner has been known as United States Filter 

Corporation, Water Applications & Systems Corporation, and WASCO LLC (hereafter 

"WASCO"). 

15. WASCO became involved with the Facility in a limited capacity following its 

1998 acquisition of Culligan Water Technologies, Inc. and its affiliate, Culligan International 

Company ("Culligan"). 

16. At the time WASCO acquired Culligan, Culligan had been performing 

post-closure operations related to the Facility. 

17. Between 1999 and 2004, Petitioner provided financial assurance to the Section on 

behalf of Culligan for post-closure care associated with the Facility, including a Trust Agreement 

and Irrevocable Standby Letter of Credit in 2003. 

18. The Culligan Group, including Culligan, was divested from WASCO in 2004 in a 

$610-million transaction that included WASCO's agreement to indemnify Culligan's buyer "as 

to certain matters associated at the Facility as they relate to specific Culligan obligations." (Ex 

G-4 pp 368-69; Ex G-5 pp 373-78; Ex 1-21 p 699)2  

2  Exhibit citations refer to the paginated volume accompanying the Section's MSJ. 
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19. Following the 2004 divestiture, Culligan represented in a letter to the Section that 

WASCO was "assuming responsibility" for the Facility. The letter indicated that copies were 

transmitted to John Coyne, the Director of Environmental Affairs for WASCO. (Ex B-12 

pp 67-68) 

20. The Section followed-up with Mr. Coyne by email, referencing Culligan's 

representation that WASCO "is now responsible for RCRA issues" at the Facility, and asking for 

WASCO to complete a new Part A permit application as the Facility's operator. (Ex B-13 

pp 70-71) 

21. Mr. Coyne responded that (a) he was "very familiar with this project," (b) he 

would "attend to the Part A application in the very near future," and (e) WASCO "intend[ed] on 

keeping the same consultants. . . and doing everything else we can to maintain continuity and 

keep the project headed in the right direction." (Id.) 

22. An updated Part A permit application was submitted to the Section in December 

2004 naming WASCO as operator. Mr. Coyne signed the Part A permit application for WASCO 

"under penalty of law" as to the truth of its contents. (Ex D-1 pp 199-212) 

23. Mr. Coyne signed another updated Part A "under penalty of law" in 2006, which 

was submitted to the Section and continued to identify WASCO as operator. (Ex D-2 pp 214-17) 

24. Rodney Huerter—who had assumed the role of WASCO's Director of 

Environmental Affairs after Mr. Coyne—signed a third Part A permit application "under penalty 

of law" in 2008, which was submitted to the Section and which again identified WASCO as the 

Facility's operator. (Ex D-3 pp 219-29) 

25. After the divestiture of Culligan, WASCO continued to provide financial 

assurance for the Facility under the 2003 Trust Agreement, Standby Trust Fund, and Irrevocable 

Standby Letter of Credit, which it amended in the Section's favor for inflation 10 times between 
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the divestiture of Culligan and the initiation of the 2013 contested case. WASCO has 

communicated directly with the Section throughout this time period concerning financial 

requirements for the Facility. (Ex H pp 427-529; Ex Q-1 pp 1178-79) 

26. The language of the Trust Agreement identifies WASCO as the "Grantor," and 

the agreement's purpose to "establish a trust fund. . . for the benefit of DENR." Specifically, the 

Trust Agreement recites that: 

. . . "DENR". . . has established certain regulations applicable to the Grantor, 
requiring that an owner or operator of a ha7Padous waste management facility 
shall provide assurance that funds will be available when needed for closure 
and/or post-closure care of facility. . . . 

The Trustee shall make payments from the fund as the Secretary of 
[DENR] . . . shall direct, in writing, to provide for the payment of the cost of 
closure and/or post-closure care of facilities covered by this agreement .. . . 

"this Trust shall be irrevocable and shall continue until terminated at the written 
agreement of the Grantor, the Trustee, and the Secretary .. ." 

(Ex H-13 pp 409-22) 

27. The Irrevocable Standby Letter of Credit, as amended, is subject to automatic 

renewal in one-year increments unless cancelled by the bank. (Ex H-14 p 424) 

28. The most recent amendment to the Irrevocable Standby Letter of Credit submitted 

prior to the filing of the contested case is in the amount of $443,769.88. (Ex H-55 p 524) 

29. Internal WASCO communications concerning financial assurance reference "the 

statutory / regulatory requirements relating to one of our environmental legacy sites in 

Swannanoa, NC." (Exs H-32 p 464, H-36 p 474, H-40 p 484) 

30. After the divestiture of Culligan, WASCO entered into a Master Consulting 

Services Agreement with Mineral Springs Environmental, P.C. ("Mineral Springs") for Mineral 

Springs to perform work at the Facility. (Ex K pp 816-20) 
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31. 	A total of 51 invoices from Mineral Springs to WASCO shows that Mineral 

Springs or its subcontractors performed a variety of post-closure activities at the Facility or 

related to the Facility, between November 2004 and August 2013, which felt into the following 

categories: 

operation and maintenance of an air sparge / soil vapor extraction 
groundwater remediation system, including use of a subcontractor for supplies 
such as air filters, oil filters, oil, and separators; 

• groundwater sampling and analysis, including use of laboratory 
subcontractors; 

• preparation of quarterly and semi-annual reports analyzing sampling results; 

• project management; 

• assessment of two potential sources of contamination at the Facility in 
addition to the former tank site—specifically, an old dump site and a French 
drain—including use of an excavation subcontractor and a bush hog 
subcontractor; and 

• payment of utility bills based one meter labeled as "pump" and one meter 
labeled as "environmental cleanup." 

(Ex M pp 986-1106) 

32. Mr. Coyne or Mr. Huerter personally approved payment to Mineral Springs for 

work in the above categories, and approved payment directly to the utility company for 

additional bills, totaling $235,984.43. (I; Ex N pp 1108-25) 

33. In particular, Mineral Springs submitted 33 reports associated with the invoiced 

post-closure activities to the Section on WASCO's behalf between February 2005 and May 

2013, including 16 groundwater monitoring reports that expressly identified WASCO as the 

"responsible party for the site." (Ex I pp 531-801) 

34. The Section communicated directly with WASCO, or with both WASCO and 

Mineral Springs, in numerous matters related to environmental compliance, including but not 
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limited to requests for preparation of a work plan for the investigation of the former dump site 

and French drain, and responses to Mineral Springs's monitoring reports. (Ex A pp 2-15; Ex B 

pp 66-130; Ex Q-2 pp 1181-83) 

35. After Mineral Springs and/or its sub-contractors performed the French drain and 

dump assessment but before drafting the Assessment Report, Kirk Pollard of Mineral Springs 

notified Mr. Huerter of preliminary findings concerning the volume and nature of drums 

discovered. Mr. Pollard identified liquid in one drum that tested at a pH of 14, which is 

considered hazardous based on corrosivity. Mr. Pollard expressed concern for health and safety, 

recommended that Mr. Huerter notify the Section, and expressed his belief that an immediate 

response and a more thorough evaluation could be necessary. (Ex L-23 p 883) No such concerns 

are reflected in the final report. (Ex 1-21 pp 694-708) 

36. Mr. Huerter instructed Mr. Pollard not to remove "any of the drums, containers, 

or anything else," and asked to conduct an "advanced review" of the dump Assessment Report 

before its submission to the Section. Mr. Huerter commented on Mr. Pollard's first draft, 

including by providing two "reviewed and revised blackline document[s]." (Exs L-23 p 882, 

L-27 p 892, L-32 pp 911-12, L-39 pp 945-59, L-40 pp 961-75) 

37. Additional communications between Mr. Huerter and Mr. Pollard included 

(a) Mr. Pollard's requests for Mr. Huerter's guidance or authorization on matters related to the 

Facility, including changes to a Part A form, communications with the property owner, whether 

groundwater sampling should continue, and whether to advise the Section about the sale of the 

property (Exs L-21 p 878, L-22 p 880, L-25 p 888, L-34 p 919); (b) Mr. Pollard's practice of 

updating Mr. Huerter, copying him on communications with the Section, or forwarding such 

communications to him (Exs B-20 p91, B-24 p 101, B-27 p 107, B-30 p 113, L-17 p 869, L-25 

p 888, L-26 p 890, L-42 p 980); and (c) Mr. Huerter's requests for copies of utility bills to 
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compare with Mineral Springs's invoices, and annual cost projections (Exs L-9 p 847, L-24 

p 885, L-41 p 977). 

38. The Section has not alleged that WASCO ever owned the real property at 850 

Warren Wilson Road, Swannanoa, NC; caused or contributed to the contamination associated 

with the Facility; or operated an active business onsite. 

Conclusions of Law 

39. The undersigned views as material the undisputed facts identified in paragraphs 

19 to 37, above, concerning WASCO's involvement with the Facility following its divestiture of 

Culligan. Additional facts are cited to provide context The Section has met its initial burden here 

of proving a lack of a triable issue of fact, as questions of statutory construction are questions of 

law "for the courts." Oxendine v. TWL, Inc., 184 N.C. App. 162, 164, 645 S.E.2d 864, 865 

(2007) (quotation marks omitted). Viewing the evidence in the light most favorable to WASCO, 

WASCO has failed to produce a forecast of evidence demonstrating that it would be able to 

make out at least a prima facie case at trial that the Section erred under N.C.G.S. § 150B-23(a), 

as the alleged issues of fact identified by WASCO are immaterial to the resolution of this case. 

As a matter of law, WASCO is an operator of a landfill for purposes of the State Hazardous 

Waste Program's post-closure permitting requirement 

40. The "State Hazardous Waste Program" consists of the North Carolina Solid 

Waste Management Act ("the Act"), contained in Chapter 130A, Article 9 of the North Carolina 

General Statutes, and the rules promulgated thereunder and codified in Subchapter 13A of Title 

15A of the North Carolina Administrative Code ("the Rules"). The Department is authorized to 

administer the State Hazardous Waste Program in lieu of the federal program under the Resource 

Conservation and Recovery Act ("RCRA"), 42 U.S.C. §§ 6901 to 6992k, as long as the State 

program remains equivalent to and consistent with the federal program. (E P-1 p 1154) 
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41. The Act instructs the Department to "cooperate . with . . . the federal 

government ... in the formulation and carrying out of a solid waste management program," 

including a program for the management of hazardous waste "designed to protect the public 

health, safety, and welfare; [and to] preserve the environment" N,C.G.S. § 130A-294(a)(2), (b). 

The Act mandates the adoption of rules to implement that program, which the Department "shall 

enforce." N.C.G.S. § 130A-294(b). The Rules largely adopt and incorporate the applicable 

federal regulations by reference. The authority to enforce the State Hazardous Waste Program 

has been delegated to the Director of the Division of Waste Management The Director has 

issued a sub-delegation of this authority to the Chief of the Section. (Ex P pp 1171-75) 

42. Based on the federally delegated nature of the State Hazardous Waste Program, 

the Section's Memorandum of Agreement with the EPA, the fact that the obligation at issue 

arises under a federal regulation-40 C.F.R. § 270.1(c)—and not Chapter 130A, and because 

both parties have identified no state case law on point and have cited to federal law, the 

undersigned concludes it is appropriate here to look to federal case law and administrative EPA 

documents for guidance. See Air-A-Plane Corp. v. N.C. Dep't of Env'ti, Health & Natural Res., 

118 N.C. App. 118, 454 SE.2d 297, disc rev. denied, 340 N.C. 358, 458 S.E.2d 184 (1995) 

(looking to definitions adopted by reference in 40 C.F.R. § 260.10 in a case involving the 

assessment of civil penalties under the State Hazardous Waste Program); Skinner v. Preferred  

Credit, 172 N.C. App. 407, 413, 616 S.E.2d 676, 680 (2005), affd, 361 N.C. 114, 638 S.E.2d 

203 (2006) (stating for issues of first impression that it is proper to "look to other jurisdictions to 

review persuasive authority that coincides with North Carolina's law"). 

43. One requirement of the State Hazardous Waste Program is for "operators . . of 

landfills" to obtain post-closure permits. 40 C.F.R. § 270.1(c) (adopted by reference at 15A 

NCAC 13A .0113(a)). Here, the former waste-PCE tank at the Facility is a "landfill," 40 
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C.F.R. § 265.197(b) (adopted by reference at 15A NCAC 13A .0110(j)). The post-closure permit 

requirement triggers liability for Facility-wide cleanup ("corrective action"), beyond the scope of 

the landfill. 40 C.F.R. §§ 270.1(c), 264.100 to .101 (adopted by reference at 15A NCAC 13A 

.0113(a) and .0109(g)). 

44. Under federal regulations adopted by reference, an "operator" is "the person 

responsible for the overall operation of a facility," or the "operator of any facility or activity 

subject to regulation under RCRA." 40 C.F.R §§ 260.10, 270.2 (adopted by reference at 15A 

NCAC 13A .0102(b), .0113(a)).3  This Court construes the definitions of operator in part materia 

with the post-closure permitting requirement at issue here. McGuire v. Dixon, 207 N.C. App. 

330, 337, 700 S.E.2d 71, 75 (N.C. Ct. App. 2010). 

45. The State Hazardous Waste Program provides for strict liability in enforcement 

matters, without regard to causation. United States v. Northeastern Pharm. & Chem. Co., 810 

F.2d 726, 738 (8th Cir. 1986), cert. denied, 484 U.S. 848, 98 L. Ed. 2d 102 (1987); United States  

v. Production Plated Plastics, In.c., 742 F. Supp. 956, 960 (W .D. Mich. 1990), aff d, 955 F.2d 45 

(6th Cir. 1992). 

46. There can be multiple owners and operators of a single Facility under the State 

Hazardous Waste Program. 45 Fed. Reg. 33153, 33169 (May 19, 1980). To ensure the Section is 

able "to gain compliance as quickly as possible," the State Hazardous Waste Program provides 

for joint and several liability. k t  R0'4  No. 11005 (Nov. 18, 1980); see also RO 12703 (August 

1986) ("EPA considers both the owner (or owners) and operator of a facility to be responsible for 

3  Even if this Court were to consider the definition of "operator" in N.C.G.S. § 130A-290(a)(21), the AU properly 
concluded that the result would be the same. WASCO's reliance on federal RCRA and CERCLA case law and 
guidance, including Bestfoods, in support of its defense against post-closure operator liability under the State 
Hazardous Waste Program, supports the conclusion that the State definition is ambiguous as construed in part 
materia with the post-closure permit requirement 
4Citations to "RO" refer to documents contained in the RCRA Online database, maintained by EPA at 
http://www.epa. goviepawaste/inforesourcesionline/index.htm.  
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regulatory compliance. For this reason, EPA may initiate an enforcement action against either 

the owner, the operator, or botk"). 

47. The Section has the right to rely on the representation of any one owner or 

operator, that it is "assum[ing] and perforrn[ing] the [regulatory] duties . . . on behalf of all of the 

parties," and to "look to that designated party" for compliance. 45 Fed. Reg. 72024, 72026-27 

(Oct. 30, 1980) (emphasis added). 

48. Due to the similarities between the definitions of "operator" under sections 260.10 

and 270.2 and another pollution-control statute—the Comprehensive Environmental Response, 

Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9601 to 9675—it is proper to look 

to CERCLA case law as guidance here. RO No. 13071 (Oct 28, 1987); Tanglewood East 

Homeowners v. Charles-Thomas, Inc., 849 F.2d 1568, 1574 (5th Cir. 1988). 

49. The United States Supreme Court analyzed the meaning of the term "operator" 

under CERCLA, and unanimously concluded: 

[U]nder CERCLA, an operator is simply someone who directs the workings of, 
manages, or conducts the affairs of a facility. To sharpen the definition for 
purposes of CERCLA's concern with environmental contamination, an operator 
must manage, direct, or conduct operations specifically related to pollution, that 
is, operations having to do with the leakage or disposal of hazardous waste, or 
decisions about compliance with environmental regulations. 

United States v. Bestfoods, 524 U.S. 51, 66-67, 141 L. Ed. 2d 43, 59 (1998) (emphasis added); 

see also Richardson, 182 N.C. App. at 546-47, 643 S.E.2d at 420-21 (applying Bestfoods in a 

state case concerning corporate liability). 

50. The District Court for the District of Puerto Rico applied Bestfoods to RCRA, 

finding an individual liable as a RCRA operator where (1) he acted as the facility's 

representative in discussions with the state regarding an air quality Notice of Violation; (2) a 

facility employee deferred to him when questioned by EPA inspectors and another employee 
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would not allow an inspection of the facility without his permission; (3) he authorized an 

inspection and spoke with EPA inspectors about environmental regulations and a RCRA 

Information Request; and (4) he signed and certified "under penalty of law" a "Notification of 

Regulated Waste Activity" form on behalf of the facility. United States v. JG-24, Inc., 331 F. 

Supp. 2d 14, 75 (D.P.R. 2004), aff d, 8 F.3d 28 (1st Cir. 2007); see also United States v. Envtl.  

Waste Control, Inc., 710 F. Supp. 1172, 1202-04 (1989) (rejecting a claim pre-Bestfoods that a 

person's signature on an EPA compliance document that "affirmatively identifie[d]" him as an 

operator in three places "was simply [a] mistake," based on the person's role in the day-to-day 

operations and financial obligations of a RCRA landfill and because he agreed to indemnify a 

waste broker from Superfund or cleanup-order liability). 

51. Examining the "broad, passive language" in Bestfoods that an operator "is one 

who is involved in operations 'having to do with the leakage or disposal of hazardous waste,' 

the Third Circuit held that a corporation and its sole shareholder were "operators" for purposes 

of CERCLA even though their only activities at the facility "[had] been those necessary to 

remove and remediate the soil and groundwater contamination." Litgo N.J. Inc. v. Comm'r N.J.  

Dep't of Envtl. Prot., 725 F.3d 369, 380-82 (3rd Cir. 2013). The Third Circuit noted that the 

shareholder-appellant had entered into an agreement with the prior owner to remediate the 

property in accordance with New Jersey's hazardous waste management program, and to accept 

financial responsibility for remediation beyond the first $100,000.00. The court emphasized that, 

"not only did the [operators] have the actual authority to make decisions about compliance with 

environmental regulations, they hired environmental consultants to conduct tests and remediation 

operations on the Litgo Property, and they oversaw that work." Id. at 381, 382 n.6. 

52. In another decision applying Bestfoods, the Sixth Circuit held that a township 

which contracted with a landowner to use a waste dump was an "operator" under CERCLA 
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because, rather than "operating at arm's length with a contractor," it (1) "made repeated and 

substantial ad hoc appropriations"; (2) "made arrangements (including with the local Junior Fire 

Department) for bulldozing and other maintenance when [the owner] himself proved unequal to 

the task"; and (3) "took responsibility for ameliorating the unacceptable condition of the dump, 

before and after scrutiny from the state government," over a number of years. United States v.  

Township of Brighton, 153 F.3d 307, 315-16 (6th Cir. 1998). 

53. The District of Kansas found that the president of a corporation, while "two layers 

removed from the day-to-day supervision of operations," was directly liable under Bestfoods as a 

CERCLA operator where he participated in weekly meetings that addressed environmental 

compliance issues, and where "no decisions were made at those meetings without [his] 

approval." City of Wichita v. Trs. of the Apco Oil Corp. Liquidating Trust, 306 F. Supp. 2d 

1040, 1055-56 (D. Kan. 2003). The court emphasized "the frequency of those meetings, and the 

fact that [the president] was actively involved in deciding matters of environmental compliance." 

Id. at 1056. 

54. Consistent with Bestfoods and its progeny, this Court determines that post-closure 

operatorship is based on an examination of the totality of the circumstances. The undersigned 

does not deem any one factor dispositive, but considers all indicia of operatorship in the record, 

which overwhelmingly supports the conclusion that WASCO "manage[d], direct[ed], or 

conduct[ed] operations specifically related to pollution" at the Facility, including making 

"decisions about compliance" with post-closure regulations. Bestfoods, 524 U.S. at 66-67, 141 L. 

Ed. 2d at 59. Based on the undisputed facts identified above, these indicia of operatorship can be 

categorized as follows: 

55. WASCO "took responsibility for ameliorating the unacceptable condition" of the 

Facility through affirmative representations to the Section and by WASCO's conduct, as 
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described further in paragraphs 19 to 25 and 33. Township of Brighton, 153 F.3d at 315-16. 

Affirmative representations included three Part A forms submitted to the Section and signed 

under penalty of law. See G-24 Inc., 331 F. Supp. 2d at 75; Envtl. Waste Control, Inc., 710 F. 

Supp. at 1202-04. 

56. WASCO "became directly involved in environmental and regulatory matters" 

through the work of its former Directors of Environmental Affairs, Mr. Coyne and Mr. Huerter, 

who "actively participated in and exerted control over a variety of [the facility's] environmental 

matters," including by issuing "directives regarding [the facility's] responses to regulatory 

inquiries." Bestfoods at 72, 141 L. Ed. 2d at 62 (quotation marks and citations omitted). 

Paragraphs 21,25, and 34 to 37 support this conclusion. 

57. As described further in paragraphs 25 to 32, WASCO has made "repeated and 

substantial ad hoc appropriations" for post-closure care. Township of Brighton, 153 F.3d 

at 315-16. Such a financial role included hiring and paying for substantial work of an 

environmental consultant, and paying for the operation of the air sparge / soil vapor extraction 

corrective action system, totaling $235,984.43. Litgo N.J. Inc., 725 F.3d at 381, 382 n.6. Further, 

WASCO provided irrevocable financial assurance amended numerous times for inflation, 

including one such amendment adjusting the amount to $443,769.88 in June 2013, shortly before 

the filing of WASCO's contested case. 

58. As in Litgo, the fact that WASCO's involvement has been limited to post-closure 

operations rather than active business operations is not a barrier to liability. The Litgo Court 

expressly rejected the claim that entities "should not be held liable as current operators because 

they have only managed remedial activities on the site." 725 F.3d at 380-82. 

59. In a matter of impression under the State Hazardous Waste Program, which is a 

complex and highly technical regulatory program that requires interpretation of both State and 
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federal law, the Section's construction of 40 C.F.R. § 270.1(c) (adopted by reference in 15A 

NCAC 13A .0113(a)) was both "reasonable" and "based on a permissible construction" of that 

regulation, especially considering the Section's need to make a policy judgment as to operator 

liability, and to rely on such judgment in order to gain compliance as quickly as possible and 

prevent the kind of delays that have resulted from the present litigation. County of Durham, 131 

N.C. App. at 396-97, 507 S.E.2.d at 311 (quotation marks omitted); Morrell, 338 N.C. at 238, 449 

S.E2d at 180. 

60. The undersigned has considered the five subsidiary issues raised by WASCO as 

identified in paragraph 6, above. The undersigned deems WASCO's protective filer argument 

abandoned, as it was not presented to the AU, Amanini v. N.C. Dep't of Human Res., 114 N.C. 

App. 668, 681; 443 S.E.2d 114, 121-22 (1994), but views this doctrine as inapplicable in any 

event. To the extent the conclusions of law herein do not already resolve WASCO' s remaining 

issues, none of WASCO's arguments were sufficient to raise a genuine issue of material fact or 

provide a valid basis to support its claim that it is not an operator as a matter of law. In light of 

the undersigned's de novo review, ability to affirm on any ground supported by the record, and 

conclusion that the Section acted properly under the NCAPA and the undisputed material facts 

by characterizing WASCO as a post-closure operator as a matter of law, this Court deems it 

unnecessary to address WASCO's first five issues in further detail. 

61. In sum, the undisputed facts identified above show that WASCO, through its 

hired environmental consultant, has been the only person supplying and maintaining post-closure 

financial assurance for the Facility, operating remediation systems onsite, performing 

groundwater sampling and reporting, and making decisions about compliance with the post-

closure requirements of the State Hazardous Waste Program since 2004. WASCO is "responsible 

for the overall operation" of the Facility for purposes of the post-closure program. 
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62. 	Finally, while 'WASCO has raised a cursory challenge to AU J Ward's 28 October 

2014 interlocutory order denying WASCO's Motion for Continuance Regarding Respondent's 

Summary Judgment Motion, WASCO has failed to identify any legal grounds to support its bald 

claim that AU I Ward's ruling on the Section's MSJ prior to the completion of discovery and the 

taking of the Section's deposition under N.C.G.S. § 1A-1, Rule 56 was error. The undersigned 

notes the substantial discovery exchanged by the parties prior to the filing of the Section's MSJ, 

as described in paragraph 2; the fact that the instant case had been in litigation for approximately 

one year prior to the filing of the Section's MSJ; WASCO's detailed legal arguments on the 

merits as supported by 7 affidavits—including a claim that it is entitled to reverse summary 

judgment—and the overwhelming nature of the evidence in the record in support of the Section's 

substantive arguments. WASCO has not been prejudiced by the timing of the Section's MSJ and 

AU Ward's final judgment. 

Order 

WHEREFORE, IT IS HEREBY ORDERED AND DECREED THAT All Ward's 

28 October 2014 interlocutory order in OAH Docket No. 13 EHR 18253, denying WASCO's 

Motion for Continuance Regarding Respondent's Summary Judgment Motion the Petition for 

Judicial Review, be and hereby is AFFIRMED, and the final decision AU J Ward entered in the 

same matter on 2 January 2015, granting summary judgment in favor of Respondent, be and 

hereby is AFFIRMED. WASCO is an "operator" for purposes of 40 C.F.R. § 270.1(c) (adopted 

by reference in 15A NCAC 13A .0113(a)) and must comply with all attendant responsibilities 

and regulatory requirements. WASCO's PJR is DENIED. 

This the 	I'lay of October, 2015. 
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WASCO LLC v. NC Deli 't of Etrvt. & Natural Res., Div. of Waste Mgmt. —15 CVS 1438 

CERTEFICATE OF SERVICE  

The undersigned certifies that a copy of the foregoing FINAL ORDER AND 
JUDGMENT ON RULE 56(1) MOTION AND PETITION FOR JUDICIAL REVIEW entered 
by Judge Collins on 23 October 2015 has been served on the Petitioner in this action this the 30th 
day of October by depositing the same in the United States mail, first class and postage prepaid, 
and addressed to the Petitioner's counsel of record, as provided below. 

The undersigned further certifies that a copy of the foregoing FINAL ORDER AND 
JUDGMENT ON RULE 56(f) MOTION AND PETITION FOR JUDICIAL REVIEW entered 
by Judge Collins on 23 October 2015 was served on the Petitioner in this action on 23 October 
2015 by depositing the same in the United States mail, first class and postage prepaid, and 
addressed to the Petitioner's counsel of record, as follows: 

David Guidry, Esq. 
King & Spalding LLP 
100 N Tryon St, Ste 3900 
Charlotte, NC 28202 
Local Counsel for Petitioner 

Lewis B. Jones, Esq. 
Adam G. Sowatzka, Esq. 
King & Spalding LLP 
1180 Peachtree St NE 
Atlanta, GA 30309 
Pro Hac Vice Counsel for Petitioner 

F9 

This the 30th day of October, 2015. 

ROY COOPER 
Attorney General 

  

 

A. Fisher 
Assistant Solicitor General 
State Bar No. 38161 
N.C. Department of Justice 
Post Office Box 629 
Raleigh, NC 27602 
(919) 716-6900 - telephone 
(919) 716-6763 - facsimile 
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STATE OF NORTH CAROLINA 
WAKE COUNTY 

WASCO LLC, ) 
) 

Petitioner-Appellant, 
v. 

) 
) 
) 

NORTH CAROLINA DEPARTMENT OF) 
ENVIRONMENT AND NATURAL 
RESOURCES, DIVISION OF WASTE 
MANAGEMENT, 

Respondent-Appellee.  

) 
) 
) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

15-C VS-143.8 

Petitioner-Appellant WASCO LLC, pursuant to Rule 3 of the llorth Carolina Rules of 

Appellate Procedure, hereby gives Notice of Appeal to the North Carolina Court of Appeals 

from the Court's Final Order and Judgment On Rule 56(f) Motion and Petition for Judicial 

Review signed by the Honorable G. Bryan Collins, Jr. and entered on October 23,20.15, in the 

Wake County. Superior Court. 

Dated this 19th day of November, 2015. 

KING & SPALDING, LLP 

Da6a Guidry (NC State-Tar No. 38675) 
100 N. Tryon Street, Suite 3900 '-
Charlotte, NC 28202 
704.503.2640 
dguidry@kslaw.com  

Lewis B. Jones (admitted pro hac vice) 
Adam G. Sowatzka (admitted pro hac vice) 
1180 Peachtree Street, NE 
Atlanta, GA 30309-3521 
lbjones@kslaw.com  
asowatzka@kslaw.com  

Counsel for Petitioner-Appellant WASCO LLC 

DMSLIBRARY0 I :27454485. 
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6714 Mail Service Center 
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vid Guidry (NC State Bar No. 38675) 
KING & SPALDING LLP 
100 N. Tryon Street, Suite 3900 
Charlotte, NC 28202 
704,5032640 
dguidry@kslaw.com  
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CERTIFICATE OF SRVICE 

hereby certify that on this 19th day of November, 2015, the foregoing NOTICE OF. 

APPEAL was served via U.S. mail, postage prepaid, on counsel of record, addressed as follows: 

Elizabeth Fisher 
N.C. Department of Justice 
9001 Mail Service Center 
Raleigh, NC 27699 
Counsel for N.C. Department of Environnte 
Resources, DiViSiett of Waste Management 

William Clarke 
P.O. I3ox 7647 
Asheville, NC 28802 
Counsel for intervenor in the Action Below, 
Dytter-Digger LLC 

H. Glenn Dunn 
Poyner Spruill LLP 
301 Fayetteville Street, Suite 1900 
Raleigh, NC 27601 

Counsel for Petitioner-Appellant WASCO LW 

D. . LISRAR Y01 :27454485.1 
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IN THE GENERAL COURT OF JUSTICE 
D SUPERIOR COURT DIVISION 

15-CVS-1438 
A 11 LIS 

STATE OF NORTH CAROLINA 
WAKE COUNTY 

WASCO LW,. 

Petitioner-Appellant. 
L 

) 	DOCUMENTATION OF TRANSCRIPT 
NORTH CAROLINA DEPARTMENT OF) CONTRACT MA PURPOSES QV APPEAL 
ENVIRONMENT AND NATURAL 	) 
RESOURCES, DIVISION OF WASTE ) 
MANAGEMENT, 

Respondent-Appellee.  

Pursuant to Rule 7(a)(1) of the North Carolina Rules of Appellate Procedure, Petitioner-

Appellant %se° LI,C hereby files a copy of its agreement with the official court reporter to 

transcribe the audio recording of the hearing that took place on October 12, 2015 in the above- 

captioned matter. 

On November 30, 2015, Counsel for Petitioner-Appellant ordered from the Wake County 

Superior Court the audio recording of the October 12, 2015 hearing. Counsel has contracted 

with Huseby, Inc., 1230 West Morehead Street, Suite 408, Charlotte, NC 28208, to transcribe the 

audio recording once it is received. See Exhibit I, 

Because the agreement with Huseby, Inc. is to prepare a transcription of the entire 

hearing held in this matter, a statement of the issues that the Petitioner-Appellant intends to raise 

on appeal is not required, 

• Dated this 1st day of December, 20 5. 

KING & SPALDING?  LtP 

Guidry (NC State Bat-No. 38675) 
100 N. Tryon Street, Suite 3900 

OWL] BRARY01:276278139. 
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• Charlotte, NC 28202 
704.5032640 

• dguidry@kslaw,corn 

Lewis B. Jones (admitted pro hoc vice) 
Adam G. Sowatzka (admitted pro hoc vice) 
1180 Peachtree Street, NE 
Atlanta, GA 30309-3521 
lbjones@kslaw.corn 
asowatzka*Slaw.com 

Counsd for Pedtioner-Appeglant WASCO LI,C 

DMSLIBRARY0 :762789, 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 1st day of December, 2015, the foregoing 

DOCUMENTATION OF TRANSCRIPT CONTRACT FOR PURPOSES OF APPEAL was 

served via U.S. mail, postage prepaid, on counsel of record, addressed as follows: 

Elizabeth Fisher 
N.C. Department of Justice 
9001 Mail Service Center 
Raleigh, NC 27699 
Counsellor NC. Department of Environment and Natural 
Resources, Division of Waste Management 

William Clarke 
Box 7647 

Asheville, NC 28802 
Counsel for Intervenor in the Action Below, 
Dyner-Digger LLC 

H. Glenn Dunn 
Poyner Spruill LLP 
301 Fayetteville Street, Suite 1900 
Raleigh, NC 27601 

Maria G. Erwin, Deputy Clerk 
N.C. Office of Administrative Hearings 
6714 Mail Service Center 
Raleigh, NC 27699-6714 

vid Guidry (NC State Bar No..38675 
KING & SPALDING LLP 
100 N. Tryon Street, Suite 3900 
Charlotte, NC 28202 
704.503 2640 
dguidry®kslaw.corn 

Counsellor Petitioner-Appellant W,4SCO LW 

DrviSLIBR'AR YO t :216278291 
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• STATE OF NORTH CAROLINA 
WAKE COUNTY 

WASCO LLC, 

Petitioner-Appellant, 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

15-CVS-1438 

V. 	 ) 
) 

NORTH CAROLINA DEPARTMENT OF) CONTRACT FOR TRANSCRIPTION 
ENVIRONMENT AND NATURAL ) 
RESOURCES, DIVISION OF WASTE ) 
MANAGEMENT, ) 

) 
Respondent-Appellee.  ) 

The undersigned contracted with Huseby, Inc. for preparation of the transcript from the 

audio recording of the hearing which took place in this matter on October 12, 2015. Huseby, 

Inc. will send an invoice upon completion of the transcript, and the undersigned w II remit 

payment at that time. 

Huseby, Inc. will electronically file and certify the transcript with the North Carolina 

Court of Appeals once a docket number is assigned to this appeal and in accordance with 

Appellate Rules 7 and 9. 

This 1st day of December, 2015. 

KING & SPALDING, 

-;.._.---15.avid Guidry (NC Sta t Bar No. 3867-5-)----- 
100 N. Tryon Street, Suite 3900 
Charlotte, NC 28202 
704.503.2640 
dguidry@kslaw.eom 

DMSUBRARY0117527889., 
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111 Hu se by.com  
GLOBAL LITIGATION SUPPORT 

Quality, innovation &Mobility since 1926 

January 8,2016 

STATE OF NORTH CAROLINA 	IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

COUNTY OF WAKE 	 I5-CVS-1438 

WASCO LLC, 
Petitioner-Appellant, 

VS. 	 CERTIFICATE OF DELIVERY 

NORTH CAROLINA DEPARTMENT OF 
ENVIRONMENT AND NATURAL 
RESOURCES, DIVISION OF WASTE 
MANAGEMENT, 

Respondent-Appellee. 

Pursuant to rule 7(b) of the North Carolina Rules of Appellate Procedure, this is to certify 
that the transcript in the above-entitled case, which was heard on 10/12/15, was requested 
by David Guidry, Esq. and sent to the parties of record, as indicated below, on J nary 8, 
2016, 

Jeff San ers 
Huseby, Inc. 

David Guidry, Esq. 
King & Spalding, LLP 
100 N. Tryon St., Ste. 3900 
Charlotte, NC 28202 

William Clarke, Esq. 
P.O. Box 7647 
Asheville, NC 28802 

Maria G. Erwin, Deputy Clerk 
N.C. Office of Administrative Hearings 
6714 Mail Service Center 
Raleigh, NC 27699-6714 

Cc: North Carolina Court of Appeals 

Elizabeth Fisher, Esq. 
NC, Department of Justice 
9001 Mail Service Center 
Raleigh, NC 27699 

H. Glenn Dunn, Esq. 
Poyner Spruill, LLP 
301 Fayetteville St., Suite 1900 
Raleigh, NC 27601 

Corporate Headquarters 

1230 West Morehead Street 
Suite 408 

Charlotte, NC 28208 
t 704.333.9889 f 704.372.4593 
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STATEMENT OF TRANSCRIPTION OPTION 

Pursuant to N.C. R App. P. 7(b) and 9(c), the transcript of the 12 October 

2015 hearing of the oral argument by counsel on WASCO' s Petition for Judicial 

Review was prepared from the Court's audio file by Meredith R. Schramek, of 

Huseby, Inc. The transcript consists of 45 pages, numbered 1-45, and will be 

electronically filed by the transcriptionist once a docket number is assigned to this 

appeal. 

STIPULATION SETTLING RECORD ON APPEAL, INCLUDING 
VERBATIM TRANSCRIPT OF SUPERIOR COURT PROCEEDINGS 

Pursuant to Rule 11(c) of the North Carolina Rules of Appellate Procedure, 

WASCO and the Division stipulate as follows regarding the settled record: 

1. WASCO timely served the proposed record on appeal on 12 February 
2016. The certificate showing service of the proposed record may be omitted from 
the settled record; 

2. The Division timely served its notice of objections and amendments to 
the proposed record on 15 March 2016. This notice and accompanying certificate 
of service may be omitted from the settled record; 

3. On 24 March 2016, the Court of Appeals entered an Order extending 
the deadline for the parties to settle the record on appeal to 11 April 2016. 

4. The parties came to an agreement as to which documents would be 
included, and the record on appeal was settled on 11 April 2016; 

5. All captions, signatures, headings of papers, certificates of service and 
documents filed with the Office of Administrative Hearings or the Superior Court 
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that are not necessary for an understanding of the appeal may be omitted from the 
record, except as required by Rule 9; 

6. The parties have undergone a reasonable search for duplicative or 
substantially similar documents in the record and in the Rule 9(d) documentary 
exhibits. For voluminous duplicates, a slip sheet has been inserted into the record 
or into the Rule 9(d) documentary exhibits indicating where in the record the 
exhibit is set forth in its entirety; 

7. The parties stipulate that the following items constitute the record on 
appeal to be filed with the Clerk of the Court of Appeals: 

a. The printed record on appeal, consisting of pages 1 to 134; 

b. The Rule 9(d)(2) documentary exhibits, identified in the index 
to the Rule 9(d) documentary exhibits and consecutively numbered "Doc. Ex. 1" to 
"Doc. Ex. 1983," which shall be cited as such. Three copies of the documentary 
exhibits are filed with this Court pursuant to Rule 9(d)(2) of the North Carolina 
Rules of Appellate Procedure; and 

c. The transcript of the hearing held 12 October 2015, described in 
the Statement of Transcription Option (R p 131), which will be submitted by the 
transcriptionist on behalf of the court reporter upon receipt of a docket number for 
the appeal. 

This 11th day of April, 2016. 

For WASCO: 

For the Division: 
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PROPOSED ISSUES ON APPEAL 

Pursuant to N.C.R. App. P. 10(b), Petitioner-Appellant intends to present 

the following proposed issues on appeal: 

1. Did the Court err in denying WASCO's Petition for Judicial Review and 
affirming the AL's grant of summary judgment holding that \VASCO is 
a post-closure "operator" as a matter of law; and 

2. Did the Court err in affirming the AL's interlocutory order denying 
WASCO's request for a continuance to permit additional discovery. 
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IDENTIFICATION OF COUNSEL FOR THE APPEAL 

For Petitioner-Appellant WASCO LLC: 

KING & SPALDING LLP 

David Guidry 
N.C. Bar No. 38675 
100 N. Tryon Street, Suite 3900 
Charlotte, NC 28202 
704-503-2640 
dguidty@kslaw.corn 

For Respondent-Appellee North Carolina Department of Environment and 
Natural R.esources, Division of Waste Management: 

NORTH CAROLINA DEPARTMENT OF JUSTICE 

Daniel Hirschman, 
Special Deputy Attorney General 
Environmental Division 
N.C. State Bar No. 27252 
9001 Mail Service Center 
Raleigh, NC 27699-9001 
(919) 716-6600 
dhirschrnan@ncdoj.gov  

Elizabeth A. Fisher 
Assistant Solicitor General 
NC. State Bar No. 38161 
P.O. Box 629 
Raleigh, NC 27602 
919-716-6900 
efisher@ncdoj.gov  
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