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NORTH CAROLINA  
ENVIRONMENTAL MANAGEMENT COMMISSION 

 
Minutes of January 11, 2018 Meeting 

 
The North Carolina Environmental Management Commission met on Thursday, January 11, 2018 in the 
main floor hearing room in the Archdale Building, Raleigh, NC.  
             
  
Meeting Called to Order:  J. D. Solomon, Chairman  
 
The meeting was called to order at 9:00 a.m. with Chairman Solomon presiding. He provided the notice 
required by N.C.G.S. §138A-15(e).  No conflicts of interest or appearances of conflicts of interests were 
identified at this time. 
 
Present:  12 -   J. D. Solomon, Chairman, David Anderson, Gerard Carroll, Charlie Carter, Marion Deerhake, 
Charles Elam, Steve Keen, Dr. Stan Meiburg, Bill Puette, Dr. Bob Rubin, Julie Wilsey, Richard Whisnant 
 
 Commissioner Butch Smith, Dr. Suzanne Lazorick and Commissioner Mitch Gillespie were 
not present at this meeting.  Chairman Solomon announced that Commissioner Smith was still recovering 
and unable to travel.   
 
Others Present: Commission Counsel Phillip Reynolds and Counsel Mary Lucasse.  Ms. Bridgette 
Morris-McLawhorn served as recording clerk in the absence of Ms. Thomas. 
 
 Commissioner Deerhake recused herself from agenda item 18-13, House of Raeford Farms to 
maintain consistency due to recusing herself earlier.  Chairman Solomon recused himself from agenda 
item 18-14 (closed session).  At that time, he would turn that session over to Vice-Chairman Julie Wilsey. 
 
 Chairman Solomon asked for any comments on the agenda.  Commissioner Keen indicated 
under action item 18-08 that it was possible that he had a conference from 1:30 until 2:30, and requested 
that this item be moved prior to the morning break.  The Chairman stated to keep it on the agenda as it 
appeared and he would have discretion once they reached that point in the meeting. 
  
 Chairman Solomon thanked the staff for their commitments and introduced Toby Vinson as the 
new Interim Director of DEMLR since Tracy Davis had retired.  He also introduced Phillip Reynolds who 
was the new Commission Counsel since Ms. Jennie Hauser had retired. 
 
I. Approval of Minutes 
 

Chairman Solomon asked for approval of the minutes from the November 9, 2017 meeting.  
Commissioner Meiburg had some edits for more clarification in the first 3 paragraphs on page 6, followed 
by a motion to approve with the substitute language on page 6. Members took a few minutes to view those 
changes and all agreed.  Vice-Chair Wilsey seconded the motion.  No discussion and the motion passed 
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unanimously.  
  
II. Action Items 
 
Agenda Item 18-01:     Request to Approve Final Amendments to the Commission’s Internal 
Operating Procedures 
 
 Chairman Solomon indicated that there was alternate language incorporated and Counsel 
Reynolds stated that he had forwarded his suggested revisions to the Commissioners for their review and 
to note particularly to language regarding the review of rules in Article VII, Section II.  He also stated the 
language regarding conflict of interest had been revised to reflect the update in the State Ethics Act previous 
Chapter 138a had been repealed and codified into new Chapter 163a which is the Elections and Ethics 
Enforcement Act. 
 
 Vice-Chairman Wilsey made a motion to approve the Commissioner’s internal operating 
procedures with the change of a small typo which she indicated on the electronic version, Section II says 
“Section IV”.  Commissioner Keen seconded the motion with no discussion and the motion passed 
unanimously. 

Agenda Item 18-02:  Request Approval of Hearing Officer's Report, Fiscal Note and Adoption of 
Proposed Amendments to 15A NCAC 02R Division of Mitigation Services 

Kelly Williams introduced other DMS staff in attendance, Jim Stanfill and Tim Baumgartner.  Ms. 
Williams presented for DMS providing an overview of the rule-making tasks completed to date.  Ms. Williams 
summarized the public comments received in a series of slides.  Division staff proposed a minor change to 
rule 15A NCAC 02R .0402 (e)(2) decreasing the proposed initial coastal wetland rate to five hundred sixty 
thousand dollars ($560,000) per credit until sufficient data are available to calculate an actual cost rate.  Ms. 
Williams relayed the staff recommendation that the Commission readopt the rules in 15A NCAC 02R as 
presented in Chapter II of the Hearing Officers’ Report with changes to 02R .0402 (e)(2) in Chapter I on page 
9. 

During the presentation, Chairman Solomon acknowledged the reduction of the initial coastal 
wetland rate. He asked the hearing officers about the proposal to reduce this rate.  Vice-chair Wilsey 
responded that a lot more comments and participation in the hearings were expected.  She stated that 4 
comments had been received. The hearing officers had asked staff to look at the coastal wetland rate 
reiterating that the initial rate is just a starting point until enough data points are available to use the actual 
cost method to calculate a rate.  Staff re-evaluated the data and reduced the starting point for the coastal 
wetland rate from $825,000 to $560,000 and they believed that was a good starting point.  Chairman 
Solomon recognized Commissioner Whisnant as the second hearing officer and asked for his 
comments.  Commissioner Whisnant said he agreed with Vice-Chair Wilsey and appreciated staff 
responsiveness on this issue.  Although no comments were received on [the coastal wetland rate], staff heard 
the discussion during committee and came back with a reasoned approach that relied on the Virginia data 

https://files.nc.gov/ncdeq/Environmental%20Management%20Commission/EMC_2017/17-38_Description_EMC_H74_Group1_Hearing_Officer%27s_Report.docx
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rather than the New England state’s data.  Dr. Meiburg commended the hearing officers and staff for their 
work on this.  He said the annual adjustments based on actual data seemed like a good thing to help the 
private mitigation banking community.  He stated that the approach to re-evaluating the coastal wetland rate 
data seemed like a reasonable approach. 
 

Vice-Chair Wilsey made a motion to approve the hearing officer's report, fiscal note and readoption 
of the 15A NCAC 02R rules, which included the changes in .0402(e)(2) with the coastal wetland rate of 
$560,000.  Commissioner Whisnant seconded the motion and the motion passed unanimously. 

Agenda Item 18-03: Request Approval of Hearing Officer's Report and Adoption of Amendments 
in 15A NCAC 02H .1019 (Coastal Stormwater Rule) 

Ms. Lucas summarized the two corrections to 15A NCAC 2H .1019 which were required by statute 
and session law.   During the 60-day public comment period, one public hearing was held.  No comments 
were received.  Chairman Solomon expressed his appreciation to staff for getting these corrections made 
quickly and stated that as the hearing officer, he supports the Hearing Officer's Report and amendments.   

 
Commissioner Carroll made a motion to approve the Hearing Officer's Report and adopt 

amendments and Commissioner Whisnant seconded the motion. Commissioner Meiburg stated that he 
was unsettled by the policy aspect and that no comments were received, but he would still vote to 
approve.  The motion passed unanimously. 

Agenda Item 18-04: Request Approval of Final Determination Reports for the Periodic Review of 
Existing Rules for 15A NCAC 02N, 02O, and 02P 

Ruth Strauss, Division of Waste Management, Underground Storage Tank Section, discussed the 
public comment period, comments received, and the Division’s recommended final determinations for the 
periodic review of existing rules reports for Subchapters 15A NCAC 02N, 02O, and 02P.  A schedule was 
presented for the rule review process and lastly, the Division made the request for the Commission’s approval 
of the Periodic Review of Existing Rules Final Determination Reports for Subchapters 15A NCAC 02N, 15A 
NCAC 02O, and 15A NCAC 02P for submission to the Rules Review Commission. 
 

Commissioner Puette made a motion to approve the request for approval of the final determination 
reports for the periodic review of existing rules.  Commissioner Rubin seconded the motion.  The motion 
passed unanimously. 

Agenda Item 18-05 Request Approval of Final Determination Report for the Periodic Review of 
Existing Rules for 15A NCAC 02L 

 Jennifer Everett, DEQ Rulemaking Coordinator presented this item in the absence of Jeff Manning. 
Ms. Everett indicated that there were five sections that make up the subchapter 02L, classification and 
standards.  The first three sections are implemented through programs and the Division of Water Resources.  
The last two sections are implemented through programs in the Division of Waste Management.  There are 
a total of 66 rules in the subchapter and 43 replacing the necessary with substantive public interest category 
21 replacing in the without substantive public interest category and two were categorized unnecessary.  They 

https://files.nc.gov/ncdeq/Environmental%20Management%20Commission/EMC%20Meetings/2017/7-Nov2017/17-39_Description_EMC_2015_Ozone_NAAQS_Hearing_Officer%27s_Report.pdf
https://files.nc.gov/ncdeq/Environmental%20Management%20Commission/EMC%20Meetings/2017/7-Nov2017/POWERPTS/17-40_JBurleson_Group_3_%20Rules_%20Readoption_%20Request_Hearing%20-%20Burleson.pptx
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started the public comment process during the summer of last year through posting on DEQ’s Rule Review 
webpage and submitting to OAH to publish of no effect.  During that process, no comments were received 
on any of the 66 rules and they updated the Groundwater & Waste Management Committee in November.  
The 21 rules that were placed in the without substantive public interest category will remain in the code as 
they are.  OAH will indicate in the history note that those rules have been through this periodic review process. 
The two rules that were classified as unnecessary in the .0400 section will come out of the code as if they 
were repealed and then work towards a readoption process on the other 43.  The Rules Review Commission 
is limited to whether the Commission and any other Commission has the authority to make sure the rules are 
clear and unambiguous and whether the rules are necessarily reasonable and follow the APA process.  Ms. 
Everett presented the EMC with a schedule of the action, responsibility and date of the rule process.  She 
concluded by requesting that the EMC approve on the categories to submit to the RRC by January 15, 2018. 

 Committee Chair Puette had no comments.  Commissioner Whisnant suggested that they try to get 
the maximum amount of time for the EMC to work through the rules, especially the 02Ls and the tank rules. 

 Chairman Solomon asked for a motion.  Commissioner Puette made a motion that the EMC approve 
the final determination reports for periodic review for the 02L rules, and note that this was considered by the 
Groundwater and Waste Management Committee in May and November as well.  Commissioner Wilsey 
seconded the motion and with no discussion the motion passed unanimously. 

Agenda Item 18-06  Request approval to send the Revised Environmental Management 
Commission and the Department of Environmental Quality Basinwide Water Management Plans 
2017 Annual Report per GS 143-215B(d) to the ERC 
 

Ian McMillan, Basinwide supervisor, on behalf of the DWR Planning Section requested the full 
commission to approve the EMC and Department’s Draft 2017 Annual Basinwide Water Resource 
Management Planning Report to the ERC.  At the November 9, 2017 EMC meeting, Chairman Solomon had 
instructed Commissioners Wilsey, Rubin, and Whisnant to work with Basinwide staff to address concerns 
with the original report presented to the WQC November 8 and EMC November 9, 2017. Ian presented a 
brief summary of what was included in the 2017 ERC report.  This included an outline of the items that are 
required to be included in the report; the progress on 1) Hydrologic model development, 2) in developing 
basin plans, 3) in implementing basin plans, 4) on public involvement, 5) on public education, 6) on all 
concentrations of heavy metals in surface waters (in the course of preparing or revising a basin plan) and 7) 
on other pollutants in surface waters identified (in the course of preparing or revising a basin plan).     
 

Commissioner Whisnant made a motion to approve the report and send it to the ERC and Dr. 
Rubin seconded the motion. No discussion and the motion passed unanimously.    
 
Agenda Item 18-07:     Request Approval to Proceed to Public Comment and Hearing for 
Amendments and Readoption of 15A NCAC 02S and Fiscal Note, and Request Approval for the 30-
Day Waiver to meet Readoption Deadline 
 

Prior to Peter Doorn beginning his presentation, Chairman Solomon first asked for a vote on the 
requested 30-Day Waiver to meet the readoption deadline.   

https://files.nc.gov/ncdeq/Environmental%20Management%20Commission/EMC%20Meetings/2017/7-Nov2017/POWERPTS/17-42_SHall_I%26M%20-%20Final%20Nov%20EMC.pptx
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Commissioner Whisnant made the motion to approve? the 30-Day Waiver.  Commissioner Puette 

seconded the motion.  The motion passed unanimously. 
 

Peter Doorn, Division of Waste Management, Superfund Section, discussed the Division’s request 
to proceed to public notice and hearing for readoption. Mr. Doorn explained the technical changes made, 
such as updating agency name to Department of Environmental Quality, comments from the RRC staff 
attorneys’ pre-review, clarification of the meaning of a “stable” groundwater plume and the need to amend 
the definition of “site specific target level”.  A rule adoption schedule was presented and, finally, a request 
was made for the Commission to approve to proceed to Public Comment and Hearing for Amendments and 
Readoption of 15A NCAC 02S and Fiscal Note.  Following Mr. Doorn’s presentation there was some brief 
discussion between members of the Commission and Mr. Doorn in order to clarify some items regarding the 
risk threshold. 
 

Commissioner Puette made a motion to move to public comment and hearing for amendments and 
readoption and fiscal note. Commissioner Keen seconded the motion.  The motion passed unanimously. 
 
Agenda Item 18-08:    Request Approval of Hearing Officer's Report, Fiscal Note, Amendments and 
Readoption of Hazardous Waste Management Rules 15A NCAC 13A 
 

Jenny Patterson, Division of Waste Management, Hazardous Waste Section, discussed the 
Division’s request for approval of the Hearing Officer’s Report, Fiscal Note, and requested approval of the 
proposed amendments to Hazardous Waste Management Rules which are proposed for readoption pursuant 
to G.S. 150B-21.3A. In addition, permanent rulemaking amendments were proposed to replace the 
Hazardous Waste Generator Improvements temporary rules.  A rule adoption schedule was presented and 
a request made for the Commission to approve the Hearing Officer’s Report, the Fiscal Note and the 
amendments and the readoption for 15A NCAC 13A – Hazardous Waste Management Rules. Following Ms. 
Patterson’s presentation there was some brief discussion between members of the Commission and Ms. 
Patterson to clarify some items regarding the fire code. 
 

Commissioner Carroll made a motion to approve the hearing officer’s report, fiscal note, 
amendments and readoption of Hazardous Waste Management rules.  Commissioner Keen seconded the 
motion.  The motion passed with one objection from Commissioner Whisnant. 
 

Commissioner Carroll made a motion to have the Department review the fire code issue and report 
back to the GWWMC with a recommended action.  Commissioner Meiburg seconded the motion.  The 
motion passed unanimously.  Commissioner Keen clarified that the Department’s review should be 
restricted to the three comments received on the fire code issue. 
 
Agenda Item 18-09:  Request to Proceed to Public Hearing on Adjusted Effective Date of 15A NCAC 02D 
.0535 and .0545 (545) 
 
 Michael Pjetraj, DAQ Deputy Director, presented a request to proceed to public hearing on the 
proposed approach to adjust the effective date of Rules 15A NCAC 02D .0535 and .0545 previously 
adopted in response to the Startup, Shutdown and Malfunction (SSM) State Implementation Plan (SIP) 
Call. This is to provide regulatory certainty to sources while uncertainty at the federal level is resolved. 

https://files.nc.gov/ncdeq/Environmental%20Management%20Commission/EMC_2017/17-44_Description_EMC_genda%20Item.docx
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 Chairman Solomon asked for clarification regarding the historical extent of threshold exceedances 
and how violations are grouped together. Mr. Pjetraj summarized that these events can span a spectrum of 
emissions and most are due to control devices malfunctioning over the reporting requirement of four hours. 
Chairman Solomon asked if the DAQ receives information pertaining to how long a malfunction occurs over 
four hours. Mr. Pjetraj stated that facilities are required to report these instances and the Director considers 
appropriate action. Chairman Solomon asked what percentage of facilities required major follow-up action 
and if any Notice of Violation’s (NOV) were issued. Mr. Pjetraj stated that some of the affected facilities would 
be exempt but enforcement action would be taken if a facility didn’t meet the criteria of 02D .0535.  
Commissioner Carroll asked for clarification as to whether the history note for these rules is the only item 
to be commented on; specifically, whether the proposed revision to the history note would be approved. Mr. 
Pjetraj confirmed that was the case. 

 
 Commissioner Meiburg noted that this is not his favorite rulemaking and that he has reservations 
holding the effective date contingent with the federal government’s action. Also, it’s a significant event to the 
local populace if a SSM event occurs their community. The point of the SSM rule is to encourage industries 
to have preventative measures. North Carolina ought to figure what it wants to do since the federal agency 
continues to be unclear with its intentions. It will be interesting to see what comments are received on this 
topic. Commissioner Carroll asked whether the Department is legally constrained from imposing the 
proposed rule if the federal government does not promulgate it. Counsel Reynolds stated that while G.S. 
150B 19.3 prohibits the state from adopting more stringent requirements than the federal government, except 
in limited circumstances, this case does not appear to violate the restriction. The Rules Review Commission 
may object if they do not agree. Commissioner Meiburg stated that this is an odd case since the state rule 
has already been adopted; while it’s the federal rule that has been stayed. Commissioner Carroll specified 
that in the case that the federal government withdrew the rule, the state would have a more restrictive rule 
than the federal government. Commissioner Whisnant stated that he has posed a similar question to the 
Attorney General’s office and reads an exception to the restrictions if rulemaking is being conducted because 
of the General Assembly. The readoption process is required by the General Assembly; however, it’s a theory 
that he has not received full discussion on.  
 
 Commissioner Deerhake asked whether G.S. 150B 19.3 is triggered when a federal rule becomes 
effective or promulgated. She also asked for Department staff to provide updates at each Air Quality 
Committee regarding the status of legal proceedings regarding the SSM rule.  
 Counsel Reynolds read G.S. 150B 19.3. (a) and emphasized the word “adopted” regarding federal 
rules of the same subject matter. It does not prevent the state from adopting a federal rule of the same subject 
matter if it meets the exceptions of the General Statute; however, it automatically goes to legislative review. 
Chairman Solomon stated that Commissioner Deerhake’s request may be added to the Committee 
agenda. He also asked whether the Department can take corrective action if there’s a serious issue. Mr. 
Pjetraj confirmed that the Director has discretion to take corrective action for serious issues under the current 
rule.  
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 Commissioner Carroll made a motion to proceed to public hearing on the adjusted effective date 
of 15A NCAC 02D .0535 and .0545. Commissioner Meiburg seconded the motion.  The motion passed 
unanimously. Mr. Pjetraj stated that the Department is requesting one hearing in Raleigh, with a DAQ staff 
member as the hearing officer. Chairman Solomon stated that he will follow up this DAQ on the hearing 
officer assignment. 
 
Agenda Item 18-10:     Request Readoption of Group 2 Air Quality Rules 15A NCAC 02Q Sections 
.0100 through .0500, .0800, and .0900 and Final Approval of Regulatory Impact Analysis (542) 
 
 Ms. Burleson, DAQ Senior Regulatory Advisor, requested approval of the hearing officer’s report, 
the readoption of 78 rules in 15A NCAC 02Q Sections .0100, .0200, .0300, .0400, .0500, .0800, and .0900, 
and final approval of the associated regulatory impact analysis. Pursuant to S.L. 2013-413, rules in the Group 
2 package are proposed for readoption with primarily minor administrative updates and the repeal of one rule 
that is no longer needed. Commissioner Meiburg commended staff on their work and noted that there were 
no comments received or public participants at the public hearing.  
 
 Commissioner Meiburg made a motion to approve the hearing officer’s report, the readoption of 
Group 2 air quality rules in 15A NCAC 02Q Sections .0100 through .0500, .0800, and .0900, and the final 
approval of the regulatory impact analysis. Commissioner Deerhake seconded the motion and the motion 
passed unanimously. 
 
Agenda Item 18-11: Request for Approval of Hearing Officer's Report and Adoption of Proposed 
Amendments to 15A NCAC 02D .1204 to Incorporate Final Emission Guidelines for Sewage Sludge 
Incinerators (497a) 
 

Steve Hall, Acting DAQ Rules Development Supervisor, requested approval of the hearing officer’s 
report, the rule revisions in 15A NCAC 02D .1204 to incorporate final federal Emission Guidelines for existing 
sewage sludge incinerators (SSI), and final approval of the associated regulatory impact analysis. The rule 
is also proposed for readoption pursuant to S.L. 2013-413. Mr. Hall stated that there are currently four active 
SSI units in North Carolina, which are subject to this rule.  All four units have a Title V operating permit and 
all are currently in compliance with their permit conditions. Commissioner Meiburg provided a brief history 
of the rulemaking, commended staff, and stated that the likelihood of additional units beyond the four is slim.  

Commissioner Meiburg made a motion to approve the hearing officer’s report, adopt rule revisions 
to incorporate the federal Emissions Guidelines for SSI units, and approve the final regulatory impact 
analysis. Commissioner Deerhake seconded the motion and the motion passed unanimously. 
 
Agenda Item 18-12    Coal Combustion and Emerging Contaminants Update 
 

DEQ Assistant Secretary Sheila Holman indicated that as each draft agenda appears for some 
meetings she sits down with Secretary Regan and goes through all the agenda items with him so he is aware 
of all the actions before the EMC that are being considered.  On behalf of Secretary Regan, he sends his 
deep appreciation for the very large body of work that the EMC is undertaking. 

https://files.nc.gov/ncdeq/Environmental%20Management%20Commission/EMC%20Meetings/2017/7-Nov2017/POWERPTS/AG17-45_ScottBullock_1500.pptx
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She thanked the EMC for their work and for the spirited debates that Chairman Solomon did earlier.  
She believes that through their careful debating the rules and the issues before them leads to better rules 
and products.  She thanked them for their commitment to the careful review of the issues. 
 Ms. Holman stated that Chairman Solomon asked that she give the EMC a brief update on the work 
to address the coal combustion residual rule, give an update on emerging contaminants and the work that 
the Department had been doing over the last few months.  She stated that they may recall that the Water 
Infrastructure Improvement of the Nation Act (WIIN ACT) of 2016 passed by Congress amended a section 
of the Resource Conservation and Recovery Act (RCRA) rules. This action allowed the states to develop a 
CCR permit program if we so desire. If we don’t do that, EPA would implement the permit program subject 
to availability of appropriations specifically provided to carry on that program.  As the Department considered 
the WIIN Act, they had recommended that the department move forward with a proposed program building 
not only on the Coal Ash Management Act, but on changes to the existing rules.  Where they are today, the 
Dam Safety staff in DEMLR and the hazardous waste group within the Division of Waste Management had 
been working on rules to address CCR.  They’ve been having roundtable discussions, individual discussions 
with different stakeholders including citizens that live close to the impoundment, environmental groups, rate 
payers and industry.  They are also planning larger stakeholder meetings which will take place in early to 
mid-February, with the goal being to bring draft rules back to the respective committee in March.   

Chairman Solomon stated in 2016 the committee had come up with some rules and they 
suspended those.  There were a few options but the EMC is still in the mode of customizing their own 
program to address the federal standards, but also make reflective of the issues and the existing laws that 
are in North Carolina.  Is that correct?  Secretary Holman responded yes and stated one of the careful 
reviews was ensuring the rules conform with both the Coal Ash Management Act as well as the CCR rule. 
 Commissioner Deerhake asked which committee would these rules be brought to? 
 Chairman Solomon indicated that these rules affected all the committees to a certain extent, 
especially three of the standing committees.  We will look at possibly joint committee meetings and we will 
probably have a briefing to the larger Commission before or during the process of individual committees.  
 Dr. Meiburg asked if there was a timeline by which the target date was to make the submission for 
the program to begin.  Ms. Holman stated that assuming the rulemaking goes through, the target would be 
early next year.   
 Chairman Solomon asked about the press release on the closing the ash ponds.  Ms. Holman 
indicated that they may recall there was a special session in October regarding a potential Special Order by 
Consent.  They struggled as an agency with how to address seeps. DEQ has put out for comment the first 
one which addresses non-engineered seeps at Marshall, Allen and Cliffside.  Because we expect a significant 
amount of public interest, we needed a public hearing and our rules require that the final SOC be signed by 
the EMC.  The SOC will be coming back to the Commission, hopefully at the March meeting. 
 The Commissioners continued to have discussion and ask questions of Ms. Holman on this issue. 
 Ms. Holman began to update the Commission on emerging compounds.  She began with a quick 
update on the work that each of their divisions had done relative to the Gen-X investigation.  As this 
investigation began back in June with the Division of Water Resources, work has continued with routine 
sampling of the Chemours outfall as well as the finished drinking water supply system downstream in the 
lower Cape Fear.  Since the EMC met in November a couple of things have happened on the enforcement 
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front.  There was a spill that occurred in early October at Chemours.  The agency did not learn about the spill 
until early November.  Staff saw some spikes in the outfall data and asked the company for an explanation 
of the Gen-X spikes.  The company responded with a disclosure of the October spill.  In June, the company 
voluntarily stopped the discharge of wastewater containing Gen-X.  Later in September there was a consent 
order filed in Bladen County Superior Court that would require the company to continue that diversion of any 
wastewater containing Gen-X.  As spikes were observed in the data, staff asked why these were happening 
and whether the company was in violation of the consent order or something else.  There were rain events 
and a combination of Gen-X spilling onto the ground during rain events and washing into the stormwater, and 
ultimately to the wastewater discharge at the outfall.  They continue to find other areas where Gen-X was in 
the system.  All of this led the Department on November 16 to send a letter partially suspending the permit.  
They suspended the manufacturing process wastewater from being discharged in the lower Cape Fear.  This 
action did not impact the other wastewaters such as boiler blowdown and other non-contact water, domestic 
wastewater or wastewater from two other manufacturing facilities that are also on this site, the Kuraray and 
the DuPont facilities.  There was still wastewater allowed but not the manufacturing process wastewater from 
Chemours.  The finished drinking water from downstream of the facility, since late November has remained 
below the provisional health standard established by DHHS. The Division of Water Resources has begun the 
development of a plan to look at emerging contaminants state wide.  We will be using the existing ambient 
monitoring stations and working to do additional analyses of these various emerging compounds. 
In early August the Division of Waste Management took samples of the industrial wells on Chemours 
property. Thirteen of the fourteen wells had concentrations that ranged from about 500 ppt up to about 61,000 
ppt.  The well data led to Division of Waste Management and the company to test private wells and to 
understand where private wells are impacted by the compound.  They are in the third phase of the testing of 
wells to understand where the extent of the contamination is.  Phase 1 was roughly one mile radius from the 
manufacturing area at the site.  Phase 2 was a mile radius from the property boundary. Phase 3 extends 2-
1/2 miles to the east and 1-3/4 miles to the north.  There is no additional testing due west of the facility.  They 
had 349 test results back from those three phases.  Approximately 90 are non-detect and approximately 115 
above the health goal. When they find wells above the health goal, the company is providing bottled water to 
the affected homes.  The Department continues to update the website once the data has been properly 
assured by the staff.  The Phase 3 data is showing a lower percentage of wells above the health goal 
however, they do believe Phase 4 sampling may be needed to the north and northeastern site to determine 
the full extent of wells impacted by Gen-X.  They are also working on permanent water options for those 
others that have wells above the health goal.  They are working with the company to evaluate carbon filtration 
systems.  The Division of Waste Management is working with the company on the ongoing onsite 
investigation for evaluation of the site looking at testing of more wells on the property as well as testing soils 
at various steps.  
 Shifting over to air quality we had talked at the last meeting that as we saw some of the well data it 
wasn’t intuitive as to how wells north of the facility and west of the facility had been contaminated, as these 
wells were upgradient of the groundwater flow.  The Division of Air Quality began looking at this issue in the 
September timeframe.  They are continuing to work with the company to get a better handle on the actual 
emissions of Gen-X.  They had preliminary stack testing done, basically shake down testing on this past 
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Tuesday and the company will be doing full scale testing January 22.  They are also working with the company 
to determine possible ways to reduce the amount of emissions from the facility.   
 The Secretary Science Advisory Board had an introductory meeting on October 23.  They had their 
first detailed meeting on December 4, 2017 in Wilmington.  Now they are looking at all of the available health 
studies and looking at the provisional health goal for Gen-X that was established by DHHS.  They are 
scheduled to meet again on January 29 in the Ground Floor Hearing Room in the Archdale building from 
10:00 a.m. to 2:00 p.m.  They will be hearing from representatives from the Netherlands who have been 
dealing with Gen-X at a site over there and they have also established the drinking water target level.  
 Ms. Holman indicated that the they may have seen or heard the news that the House passed House 
Bill 189.  There were several directives and the first was to direct the Department of Health and Human 
Services to consult with the Secretary Science Advisory Board in the development of health goals for 
contaminants, to direct the Department of Environmental Quality to study the state’s national pollutant 
discharge elimination system permitting program to ensure that it is sufficient to protect public health, safety 
welfare and the environment.  They directed DEQ to coordinate and share water quality data with the 
neighboring states, and to study a reporting and disclosure requirements for the discharges of pollutants.  
Finally, the bill directed the School of Government at UNC Chapel Hill to study the civil liability of water utilities 
that distribute contaminated drinking water. They also reallocated at $1.3 million of non-recurring dollars to 
DEQ to evaluate emerging contaminants.  They also added recurring allocation of $479,736 to help with the 
addressing the sampling and analyses activities associated with discharges of Gen-X and other emerging 
contaminants.  Finally, an allocation of $537,000 of non-recurring funds to the Department for the analytical 
equipment needed to evaluate emerging compounds.  It was now her understanding that the Senate did not 
plan to take up the legislation on at this time.   
 Commissioner Keen mentioned he had not heard anything about agriculture.  He asked if it was 
the proper time to bring agriculture into this that they start getting reports from that piece as well as DHHS. 
 Ms. Holman responded there was a farmer living near the company that took a sample of honey and 
sent it to a private lab to be tested.  The staff believe the test method was probably valid, but staff are unsure 
whether the sample was collected properly. DHHS also emphasized that the value of honey which was in the 
2,000 ppt range cannot be compared to the provisional health goal.  She indicated that they had begun 
discussions with the Department of Agriculture and Consumer Services and they are working through 
appropriate next steps with them.  
 Chairman Solomon thanked Assistant Secretary Holman and her staff for coming and giving the 
update to the EMC. 
 

Agenda Item 18-13 House of Raeford Farms v. DENR, Division of Water Resources, in 
accordance with N. C. General Statute § 150B-36 (Quasi-judicial) 
 
                On remand from the N.C. Court of Appeals and Superior Court, the EMC voted to remand the 
matter to the Office of Administrative Hearings. The Administrative Law Judge has rendered his 
recommended decision on the evidence supporting the penalty assessment. The parties have provided 
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written arguments on their positions and have been afforded the opportunity to make and oral presentation 
to aid the Commission in making its final agency decision on the civil penalty assessment. 
  
                Counsel Phillip Reynolds indicated that Commissioners Anderson, Carroll, Whisnant, Rubin, 
Puette, Stan Meiburg and Commissioner Wilsey as well as Chairman Solomon present.  As 
Commissioner Deerhake announced earlier, because she was on the Commission at the time when this 
matter came forth, she recused herself then as she is recusing herself now.  He reminded the Commissioners 
in their quasi-judicial capacity about the process and their responsibilities regarding this matter.  He indicated 
that the matter before them arose out of three civil penalties that were issued against the petitioner.  The ALJ 
overturned two of those as certain findings are in the record.  This matter was now being remanded back to 
the findings of fact to make further findings related to certain aspects of the case, particularly the factors 
regarding the assessment of the civil penalties.  Last year the EMC remanded it to the ALJ and is now making 
his recommended decision and it is back before you.  He indicated that each party had fifth-teen minutes in 
addition to questions and answers.  
  
                Petitioner’s Counsel Henry Jones presented the arguments on this matter to the EMC along with 
his colleague, Ms. Lori Jones.  DEQ Counsel Mary Lucasse who represented the respondent stated that 
along with her was Jeff Poupart, Head of the Water Quality Permitting section.  She indicated on September 
29 the House of Raeford violated the provisions of North Carolina General Statute 143-215.186 which is a 
water quality statute of discharging sludge into Cabin Ranch Creek.  Counsel Lucasse continued to present 
the reasons for the penalties and other information supporting the respondent’s decision.   
                 The Commissioners entered into discussion regarding this matter and asked questions for both 
counsels and gave comments.   
                 

Commissioner Whisnant stated that he was in effect moving that the Commission reject 
counsel’s request that we split the costs differently. He suggested that the Commission adopt the decision 
as it came to the EMC after review. 
                  

Counsel Reynolds asked for clarity that in the motion made by Commissioner Whisnant intended to 
adopt the ALJ’s Findings of Fact and Conclusions of Law in their entirety. Commissioner Whisnant agreed 
that his motion intended to adopt the entirety of the ALJ’s proposed decision, and Commissioner Wilsey 
seconded the motion.   
                Chairman Solomon asked if there was any other discussion on the motion.  Hearing no further 
discussion, the motion passed unanimously. 
                 
                Chairman Solomon indicated that Vice-Chair Wilsey would chair the closed session.  He 
recused himself from this matter. (This seems extraneous and there is no clarification that he was referring 
to the Cary/Apex IBT matter.) 
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Agenda Item 18-14  Request for Delegated Authority concerning Fayetteville, et al. v. North 
Carolina Environmental Management Commission, et al. (CLOSED SESSION) 
 
  On a motion by Commissioner Whisnant, seconded by Commissioner Rubin, the Commission 
unanimously voted to go into closed session pursuant to N.C.G.S. § 143-318-11(a)(3) to consult with Commission 
counsel regarding the Fayetteville, et al. v. North Carolina Environmental Management Commission.  
 
 On a motion by Commissioner Whisnant, seconded by Commissioner Puette, the Commission 
unanimously voted to reconvene into open session.   
  
IV. Concluding Remarks 

 
By Directors  
 
Interim Director Toby Vinson, Division of Energy, Mineral and Land Resources 
 
 Director Vinson reported on the Dam Safety rules that were discussed at the Water Quality 
Committee meeting on yesterday which were presented by Mr. Boyd DeVane. Those were required to be 
recategorized by the Rules Review Commission as necessary with substantive public interest and required 
that the Department go through rulemaking on this rule instead of technical corrections. They did receive the 
completed fiscal note on these rules after the EMC’s submittal deadline which confirmed minimal to no 
economic impact.  Director Vinson discussed the stormwater rules 02B .0620 through .0624, water supply 
watershed rules which will be presented on March 8, 2018 at the full EMC meeting.  He also discussed the 
stormwater program updates regarding the Industrial Stormwater Program. 
 
Director Michael Scott, Director of Division of Waste Management 
 

• DWM staff continue to coordinate with DWR, DAQ and local partners regarding the Chemours plant 
in Bladen County. Gen X has been found above the provisional health goal of 140 ppt in over 100 
private wells thus far (1/18). Chemours has expanded the private well sampling radius to 1 mile from 
the facility boundary which includes another 450 parcels.  

• DWM continues to work diligently with DWR and DEMLR on seeking a partial program approval from 
EPA to administer a coal combustion residuals program. Proposed rules will be submitted to the 
EMC for consideration in early 2018. The Divisions have had productive stakeholder conversations 
regarding the proposed rules since the last EMC meeting in 2017. 

• The Division did provide an overview, in December, to the Environmental Review Commission 
regarding the solid waste disposal tax and how a portion of those funds are utilized for the 
assessment and remediation of pre-regulatory landfills across North Carolina. Session Law 2017-57 
included some changes for the pre-regulatory landfill program regarding owners of these sites. 
Section 13.4 of the Session Law allows for the development of temporary and permanent rules to 
implement this section. The Division will update the EMC on the possible need for temporary or 
permanent rules as they relate to this new legislation. 
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• DWM will be providing an additional overview to the Environmental Review Commission on January 
19th regarding the status of the State’s electronics recycling program to include current markets for 
these materials and costs.  

 
Director Michael Abraczinskas, Division of Air Quality Division 

 
On November 21, 2017, Governor Roy Cooper named the Department of Environmental Quality 

(DEQ) as the lead agency to develop its Volkswagen mitigation plan.  There are close to 18,700 affected 
vehicles registered in North Carolina, making the state eligible to receive more than $92 million dollars from 
the national settlement with Volkswagen.  The Volkswagen Settlement establishes specific requirements 
around the types of projects that states and tribes can fund to lessen the harm caused by the excess 
emissions.  He indicated that the money could be used in a variety of ways but must meet the legal 
requirements of the consent decree, which identifies eligible vehicle and equipment categories.  He reported 
DEQ/DAQ accepted public input through a Request for Information (RFI) regarding which of the above 10 
eligible categories North Carolina should include for potential funding in the state’s mitigation plan.  The 
deadline for responding to the RFI was December 31, 2017.  He stated for more information, one could visit 
DAQ’s web site: https://deq.nc.gov/about/divisions/air-quality/motor-vehicles-and-air-quality/volkswagen-
settlement.  Director Abraczinskas reported that on December 21, 2017, EPA designated most of North 
Carolina as attainment/unclassifiable for the 2010 Sulfur Dioxide (SO2) National Ambient Air Quality 
Standard (NAAQS).   
 
Director Linda Culpepper, Division of Water Resources 
 
                Director Culpepper presented a follow-up on the Duke Energy SOCs and we appreciate that 
Commissioner Carroll as agreed he will help with the hearing officer.  That public hearing is being held in 
Lincolnton on February 13, 2018 and Commissioner Carroll will be working with Jon Risgaard.   
                Regarding the topic of the drought update, a lot of you already heard that in the Water Allocation 
Committee.  For those that had not heard the update in the Water Allocation Committee, Director Culpepper 
informed them that Klaus Alberton provided the drought notes. Had been below normal rainfall for the year.  In 
the committee yesterday, 48 counties were considered to be normally dry and 38 are not in drought.  On the 
reservoirs, the drinking water supplies of Falls Lake, 64% of the water quality pool right now and marked 71% 
of the water supply pool.  Jordan is 46% for the water quality and 100% of the water supply.  Kerr Lake is at 
75% power pool of the southeast power authority’s buying power offset.  
                 Durham Water Supply is at 48% of normal secrecy and this is a significant area.  She presented 

information on the 319 Grant Program for the non-point source restoration and management across the 
state.   

 
  

https://deq.nc.gov/about/divisions/air-quality/motor-vehicles-and-air-quality/volkswagen-settlement
https://deq.nc.gov/about/divisions/air-quality/motor-vehicles-and-air-quality/volkswagen-settlement
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By Committee Chairs 
 
 Committee Chair Whisnant heard a great report on Director Culpepper’s staff on efforts on 4B, an 
alternative to a TMDL.  He indicated that there was a lot of good work being done and that was a cooperative 
effort between the local governments, DOT, division staff and DEQ.   
 He stated that the Water Allocation Committee that everybody should take a look the list of reports 
and he appreciated Director Scott’s comment about the solid waste report.  He indicated that he hoped that 
each individual committee chair worked with the appropriate division directors to identify those reports.  He 
thanked Tom Fransen for a report to the EMC and low flow statistics.  
 
 Committee Chair Rubin reported on the Water Quality Committee, that they had six action items.  
The six items did pass and they were taking a look at the nutrient management, 02B rules over the next 
month or so.  He urged everyone that if they had comments to please make them.  He also mentioned that 
they should do some education on alga blooms.  There were comments from Commissioner Deerhake 
regarding going to public hearings on this subject matter. 
  
 Committee Chair Puette reported that the Groundwater and Waste Management Committee had 
two matters at their meeting which one was resolved on the 30-day rule at the full EMC today.  The other 
item was on septic’s and scrap tire management would be back with the Commission in March. 
 
 Committee Chair Meiburg stated that although they did not have an Air Quality Committee meeting 
in January, a number of things would be coming up. 
 
 Commissioner Deerhake commented that everyone was familiar with the Adopt-A-Highway 
program and she thought that it would be very useful for each of them to adopt a river basin and that they 
take personal responsibility for getting more informed about a single river basin, and be the person watching 
over them as they come to the Commission.  She indicated that it was a good will and outreach experience. 
 
 Commissioner Carroll mentioned that the EMC had a Civil Remissions Committee meeting after 
the full EMC. 
 
By Counsel  
 
 Counsel Phillips thanked the Commission for their service and how they conducted themselves and 
their business. 
 
 Vice-Chair Wilsey stated that in the meeting alone they covered four hearing officer’s reports and 
that was noteworthy.  She indicated that the EMC still has five that are still in the process of working and two 
hearing officers had been assigned today and probably five will be appointed at the next meeting.  She also 
promised that for the next meeting there will be a more thoroughly, filled out spreadsheet so they could see 
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what was coming ahead in March and in May.  She indicated that there would be a forecast of what would 
be coming in the next six months.  
   
By Chairman 

 
Chairman Solomon indicated that he had a copy of the annual report that the EMC had compiled 

working with staff to complete that, and it will be posted on the website.  He updated the Commission on the 
condition of Commissioner Smith.  Be aware that we will more than likely be having two Special Committee 
Meetings on Wednesday, February 7. The Department would like to have the Groundwater & Waste 
Management meeting at 10:00 a.m. and the Air Quality Committee meeting at 1:00 p.m. He stated that 
Commissioner Rubin mentioned from the action yesterday, he would get their comments on the nutrient 
issues of the rules.   

Chairman Solomon mentioned that there would be an IBT petition coming up scheduled in May and 
coal ash information and Special Order by Consent in March.   

  
With no further business before the Commission, the Chairman adjourned the meeting at 3:36 p.m. 

Approved this 8thth day of March 2018. 
 
              
 J. D. Solomon, Chairman of the EMC 
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