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North Carolina Environmental Management Commission 
 

512 N. Salisbury Street 
Archdale Building - Ground Floor Hearing Room 

Raleigh, North Carolina 
 

Steering Committee 
Minutes of January 10, 2018 

 
 

The Steering Committee Meeting began with Chairman Solomon calling the meeting to order at 11:00 
a.m. He provided the notice required by N.C.G.S § 138a-15(e).  No conflicts of interest or appearances of 
conflicts of interests were identified at this time or during the course of the meeting. 
 
Action Item 

18-01  Request for Approval to Proceed to the Environmental Management Commission for Public 
Comment regarding the Periodic Review of Existing Rules Report for 15A NCAC 02I and 02J.NCAC 
02A 

DEQ General Counsel Bill Lane presented the initial determinations for the periodic review of existing 
rules process for 15A NCAC 02I and 02J.  These rules speak to issues in a number of our Divisions in the 
Department.  They are not targeted to one specific type of regulation, 02I deals with Hearings that cuts across 
a number of our divisions and 02J deals with civil penalties which cuts across as well.  So, that’s why these 
rules are being presented to the Steering Committee instead of a subject matter Committee.  Also, the history 
notes of these rules indicate most of these are dated back to the 1970s which is part of the reason the 
classifications worked out the way they did.  These rules have been around a long time and a lot of things 
have changed as far as structure of the Department itself and how regulations are developed and how the 
Commission conducts business. Updates to these rules are needed.   

Subchapter 02I deals with hearings.  These rules speak to the Commission and how they will select 
a hearing officer, how that hearing is held and reported back to the Commission.  Out of the 17 rules in this 
subchapter, we are recommending 11 of them be classified as necessary with substantive public interest.  
These rules are likely to receive public comments or objections during the comment period.  Six rules are 
classified as necessary without substantive public interest and are probably fine.   Some of the rules in this 
subchapter deal with petitions for rulemaking and declaratory rulings.  The EMC has recently dealt with a 
petition for declaratory ruling and more recently petitions for rulemaking.  And this may have shown a spot 
light on these rules and the age of these rules and other statutory changes and that’s why we have placed 
those rules as necessary with substantive public interest.    

Subchapter 02J deals with civil penalties.  Out of 10 rules, 9 are designated as necessary with 
substantive public Interest.  Again, these are outdated and need some polishing. The process for adopting 
civil penalties has not changed tremendously but the Division staff who are now subject to the oversight of 
this Commission has changed so there is a need to update that.  There are references to where you can go 
to appeal that but that needs to be squared with how appellate rights under the APA are currently delineated.  
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There are a number of steps in these rules that may have been commonly implemented in the 1970s and 
80s that are not done at all these days. The rule designated as necessary without substantive public interest 
simply state the purpose of the rules or restating the rights to challenge things under the APA but that hasn’t 
really changed dramatically.  

Chairman Solomon stated that typically we have taken all these rules out to public comment but for 
the ones classified as necessary with substantive public interest and less so for necessary without 
substantive public interest.  That’s typically how we have done it.  Is that correct?  DEQ Rulemaking 
Coordinator Jennifer Everett stated that all of these rules will be subject to public comment as they are 
classified for this initial process.   

Chairman Solomon stated but the ones we are really concerned about are the ones classified as 
necessary with substantive public interest as those are the ones we will most likely get comments on and 
that we will need to work on? 

Jennifer Everett responded yes, that is correct, those rules will need to be readopted, are required 
to be readopted.  

Commissioner Meiburg questioned whether a kind of example that we’d expect to get a comment 
on is 2J .0106, on standards for the amount of the assessment and that the notion of economic benefit and 
noncompliance is not in there.  Is that something that may be identified in public comment and be considered 
whether it’s a regulatory or statutory issue?  Bill Lane agreed.  

Chairman Solomon flagged a couple of things.  We have dealt with a declaratory ruling and a couple 
of petitions for rulemaking and we want to just make some observations as we move forward with reviewing 
these rules, the first is 2I .0501 which was last amended in 2016 when some of the commissioners were on 
the EMC. The fundamental change was that the 5 provisions in paragraph (c) was changed from a “shall” to 
a “may”.  Former Chairman Hutson had a different set of criteria for that petition for rulemaking as everything 
was a “shall”.  And as Chair, I have a different set of criteria to make the completeness review. The bar has 
been lowered a little bit. Little words do matter. Those “shalls” and “mays” are big words.  

Ms. Everett, stated the history of that rulemaking on .0501 was to update the division information in 
Paragraph (a).  And the Rules Review Commission pointed out that the EMC did not have statutory authority 
to make petitioners provide the information in Paragraph (c) so it was changed from “shall” to “may”.   

Commissioner Whisnant stated that we don’t need to re-write the rules now but rather getting them 
categorized and getting them out to the public.  But we do have the option of making revisions to the rules at 
anytime and not having to wait until we are through with this process? 

Ms. Everett stated that is true however if we made changes to the rules now then it wouldn’t be 
counted as ‘readoption’ because we are not through with the periodic review process.  And then once we 
have completed this periodic review process, we would have to go through rulemaking again to make it count 
as readoption.   

Chairman Solomon stated in 2I .0502, this rule is when we have a petition for rulemaking come and 
the Chair of the EMC and has to make a completeness determination.  We have 120 days to decide if it’s 
complete. Only the EMC does this next step where if it’s complete it goes to the Committee and then the full 
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EMC.  No other Commissions in the state do this, we are unique and special in this regard and I don’t know 
why or how we got here.  Is this really in the best interest of the public?  Why not have the Chair decide if it 
should go to the Committee or just straight to the EMC.  Or maybe just bring it to the Commission and hear 
it once and be done with it, which is how a lot of other Boards and Commissions do it.  I am getting ready to 
make a completeness decision on two petitions soon and the Committees are going to have to hold their own 
meetings to hear the petition and then turn around and hear it again at the EMC.  The Chair would like to 
strike rule .0502 (repeal) and have that the Chair of the EMC “may” refer the completed petition to the 
Committee be placed into rule .0501.  So that the Chair of the EMC can decide whether the petition would 
be heard at the Committee as well.  Another note, we have this special requirement for petitions for 
rulemaking coming to the Committee but in Petitions for Declaratory rulings, we do not.  Just inconsistencies 
there.  

Commissioner Deerhake stated that the petition for rulemaking is in the spirit of traditional 
rulemaking and that all rulemaking always begins in Committee.  She sees that petitions should go to 
Committee. Chairman Solomon stated he didn’t disagree with that but that is not what other Boards and 
Commissions do.  Commissioner Deerhake stated but others are not that much involved with that much 
science and technology like we are.  

Chairman Solomon stated that he thought they were, the Health Commission, Coastal Resources 
Commission are, and Marine Fisheries are, as those are some pretty complex issues.  He is aiming for a 
more consistent approach across the state.  But he does see if it is a complex issue then the Chair can decide 
whether it should go to the Committee which in that case would be a good idea.  But also sees in the media 
some things playing out as grand standing.  

Commissioner Whisnant commented that they were going to have this decision again in a year’s 
time when we readopt the rule and live with this rule or do it twice.   

Chairman Solomon answered that’s right and if they start getting a plethora of petitions they may 
need to reassess the situation and move faster.  

Counsel Bill Lane indicated that what they are doing here today is putting the rules in one of three 
buckets. Necessary with substantive public interest is indicative that the rule may need to be re-written in 
some way.  The second bucket is necessary without substantive public interest is a rule that is still needed 
but doesn’t necessarily need to be changed. And the third bucket is Unnecessary which means the rule, if it 
stays in this bucket, will effectively expire by the end of 2018.  So, the Committee can make a decision today 
or in March at the full EMC for any rules you may just want to get rid of you can put in the unnecessary 
category then.  

Commissioner Meiburg indicated that if a procedural step is not followed, what would be the 
remedy for a petitioner, for example, the petitioner believes the petition was not acted on in a timely matter. 
On the federal side, they can take it to federal court.  What would be the remedy in NC for a petitioner who 
felt that their petition was not being acted on in a timely basis.   

Counsel Bill Lane stated typically for petition for rulemaking and a petition for declaratory ruling there 
is a statutory deadline for acting on those. In the case of petition for rulemaking there are 120 days and a 
petition for declaratory ruling it’s 30 days to make a ruling and then an additional 15 days to issue the decision. 
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If the Commission doesn’t act within those outer limits then in both cases it’s treated that the Commission 
denied the petition and then the petitioner would have the right to go to superior court for judicial review.  Ms. 
Everett reminded everyone that once rules are placed in the necessary with substantive public interest 
category and go to public comment in that category, the Commission is not allowed to move the rule into a 
lower category like necessary without substantive public interest category or unnecessary.  You can’t go 
down the ladder, only up. The RRC would object. Because a rule was placed in that top bucket and out for 
public comment, it signals to the public that the agency has identified this rule as important and will be 
readopted to go through the formal rulemaking process so the public may not comment at that time and may 
just wait for the rulemaking public comment period to see if the EMC has proposed changes to that rule. So, 
you can’t change the rule classification once it went out to public comment in the necessary with substantive 
public interest category.   

Commissioner Meiburg asked if you had a rule classified as necessary without substantive public 
interest or unnecessary and received public comment you could move it up, just not down, correct? Ms.  
Everett responded yes, that’s correct.  Chairman Solomon stated these are important as far as what bucket 
they are in. We all need to look at House Bill 74 or the statute (150B-21.3A) and remind ourselves what we 
are obligated to do under the rules review and readoption.  We have a number of rules coming that we need 
to look at and study them and debate them. I do care about things that need to be changed.  He asked if the 
Commission needs to think about tweaking these rules and if they can take another look at rule 02I .0502 
about tweaking the classification now or at the March EMC.   

Commissioner Meiburg made a motion to accept DEQ’s initial determinations and move forward 
to the full EMC in March and Vice-Chair Wilsey seconded the motion.  The motion passed unanimously. 

With no further business before the Committee, the Chairman adjourned the meeting at ________. 

Approved this day 8th of March 2018. 

 

 

    
 ________________________________ 
  J. D. Solomon, Chairman of the EMC 
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