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Case Summary

Procedural Posture
Petitioners, companies and industry associations, 
challenged, in the United States Court of Appeals for the 
District of Columbia Circuit, two regulatory provisions 
dealing with the treatment and disposal of hazardous 
waste established by respondent Environmental 
Protection Agency (EPA).

Overview
The companies and industry associations alleged that 
EPA regulations establishing treatment standards for 
the handling of leachate and contaminated soil, 53 Fed. 
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88-1581. 

David R. Case also entered an appearance for 
Petitioner in No. 88-1578 and for intervenor, Hazardous 
Waste Treatment Council, in Nos. 88-1591, 88-1581, 
88-1600, 88-1643. 

John T. Smith II also entered an appearance for 
Petitioner in Nos. 88-1591, 88-1643, 88-1607, 88-1721, 
and for Intervenor Chemical Manufacturers Association 
in No. 88-1578. 

Kevin A. Gaynor also entered an appearance for 
Petitioner in No. 88-1592. 

Samuel I. Gutter also entered an appearance for 
Petitioner in No. 88-1600. 

Steven F. Hirsch, Barton C. Green also entered 
appearances for Petitioner in Nos. 88-1604, 88-1665. 

Karl S. Bourdeau also entered an appearance for 
Petitioner in Nos. 88-1604, 88-1655 and 88-1735. 

David F. Zoll also entered an appearance for Petitioner 
in No. 88-1607 and for Intervenor, Chemical 
Manufacturers Association in No. 88-1578. 

John N. Hanson and Edward M. Green also entered 
appearances for Petitioner in No.  [**2]  88-1736 and for 
Intervenor American Mining Congress in No. 88-1581. 

Richard D. Panza and Thomas A. Downie also entered 
appearances for Petitioner in No. 88-1784. 

Daniel S. Goodman, Attorney, Department of Justice, 
with whom Roger J. Marzulla, Assistant Attorney 
General, Department of Justice, and Steven E. 
Silverman, Attorney, U.S. Environmental Protection 
Agency, were on the brief, for Respondent. 

Lisa F. Ryan, Attorney, Department of Justice, also 
entered an appearance for Respondent in No. 88-1581. 

Thomas R. Bartman, Attorney, Department of Justice, 
also entered an appearance for Respondent in No. 88-
1784. 

G. William Frick, James Jackson and Ralph J. Colleli, 
Jr. were on the brief for Intervenor American Petroleum 
Institute in No. 88-1578. 

Neil J. King and Raymond B. Ludwiszewski entered 
appearances for Intervenor The International Metals 
Reclamation Company, Inc. in Nos. 88-1581 and 88-
1578. 

Donald J. Patterson, Jr. and Roderick T. Dwyer entered 
appearances for Intervenor American Mining Congress 
in No. 88-1581. 

Gary H. Baise, Karl S. Bourdeau and Steven F. Hirsch 
entered appearances for intervenor American Iron and 
Steel [**3]  Institute in Nos. 88-1581, 88-1578 and 88-
1784.  

Judges: Wald, Chief Judge and Mikva, Circuit Judge, 
and Revercomb, * District Judge.  Opinion for the Court 
filed by Chief Judge Wald. 

Opinion by: WALD 

Opinion

 [*1529]  WALD, Chief Judge. 

Petitioners 1 in this case challenge two regulatory 
provisions dealing with the treatment and disposal of 
hazardous waste established by the Environmental 
Protection Agency ("EPA" or "the agency") pursuant to 
the Resource Conservation and Recovery Act of 1976 
("RCRA" or "the Act"). The petitioners claim that the 
contested regulations are arbitrary and capricious, and 
that they were issued without adequate notice and 
comment as required by the Administrative Procedure 
Act ("APA"). We conclude that the challenged 
regulations are reasonable and that petitioners' notice 
and comment challenge is without merit. Accordingly, 
the petition for review is denied. 

I.   [**4]  FACTS 

A.  Applicable Statute and Regulations 

This dispute involves a rulemaking initiated by the EPA 
under the RCRA. Subtitle C of the Act, 42 U.S.C. §§ 
6921-34, establishes a comprehensive framework 
regulating the treatment and disposal of hazardous 
wastes. Pursuant to its statutory mandate, the EPA has 
adopted a two-part definition of the term "hazardous 
waste." First, the agency has published several lists of 
specific "listed" hazardous wastes. 40 C.F.R. Part 261, 
Subpart D. Second, the agency has issued rules 
providing that any solid waste which demonstrates any 
one of four characteristics--ignitability, corrosivity, 

* The Honorable George H. Revercomb, of the United States 
District Court for the District of Columbia, sitting by designation 
pursuant to 28 U.S.C. § 292(a).

1 Petitioners are numerous companies and industry 
associations, principally engaged in chemical manufacturing 
and hazardous waste treatment. 
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See 53 Fed. Reg. 31,146-31,150 (August 17, 1988). 
This is known as the "waste code carry-through" 
principle. 

The second interpretive principle at issue in this 
proceeding also involves the treatment requirements for 
hazardous waste leachate. In its preamble to the August 
rule, the agency stated that "hazardous waste listings 
are retroactive, so that once  [*1531]  a particular waste 
is listed, all wastes meeting that description are 
hazardous wastes no matter when disposed." 53 Fed. 
Reg. 31,147 (August 17, 1988). The implications of that 
statement center around wastes which were not 
deemed hazardous at the time they were disposed but 
which are subsequently listed as hazardous wastes. 
The RCRA does not require that such wastes be 
cleaned up or moved from the landfill, nor does the 
agency impose any retroactive penalty on the prior 
disposal of the waste. Under the August rule, however, 
the agency announced that leachate which is actively 
managed after the underlying wastes have been listed 
as hazardous will itself be deemed a hazardous waste 
and must be treated to the applicable standards. Under 
this approach, the fact that the original waste was  [**9]  
not deemed hazardous at the time of disposal is simply 
irrelevant in determining the treatment requirements for 
the leachate. 

Finally, the agency discussed the applicability of the 
treatment standards to contaminated environmental 
media such as soil and groundwater. The preamble 
stated that "in these cases, the mixture is deemed to be 
the listed waste." 53 Fed. Reg. 31,142 (August 17, 
1988). Thus, when a listed hazardous waste (or 
hazardous waste leachate) is mixed with soil or 
groundwater -- as may occur, for example, through spills 
or leaking -- the soil or groundwater is subject to all the 
treatment standards or restrictions that would be 
applicable to the original waste. 

B.  The Present Litigation 

Immediately after the issuance of the challenged 
regulations, the petitioners filed a Motion for Emergency 
Stay Pending Review of the August rule by this court. 
On August 18, 1988, this court stayed enforcement of 
the rule "only as it applies to leachate and anything 
contaminated by leachate." That order was amended by 
the court on September 23, 1988 to provide that the 
stay would apply "to leachate, residues from treating 
such leachate, and groundwater contaminated with 
leachate." The  [**10]  court also established an 
expedited briefing schedule for "leachate-related issues" 

implicated by the various challenges to the August rule. 
Briefs were filed, and oral argument was set for January 
31, 1989. 

Petitioners in this case raised a host of substantive and 
procedural challenges to the August rulemaking. First, 
the petitioners contested the agency's determination 
that "derived-from" wastes (such as leachate) will be 
subject to the standards applicable to each of the 
underlying wastes. The petitioners' position was in 
essence that the EPA should establish separate 
treatment standards for leachate, based on a leachate 
treatability study, rather than assuming that leachate 
can be treated to the standards for all of the wastes 
from which it is generated. The petitioners also 
challenged the application of the treatment standards to 
leachate derived from wastes which were not deemed 
hazardous at the time they were disposed; their claim 
was that such a regulation would constitute improper 
"retroactive" rulemaking. They also contested the 
agency's statement that environmental media 
contaminated by listed hazardous wastes would 
themselves be considered hazardous wastes and would 
be  [**11]  required to meet the treatment standards. 
Finally, the petitioners contended that the challenged 
regulations had been promulgated in violation of the 
notice and comment requirements of the APA. 

Shortly before oral argument, however, the posture of 
the case changed dramatically. On January 27, 1989, 
the parties filed an Emergency Joint Motion to Defer 
Oral Argument on Certain Leachate-Related Issues. 
That motion, which was granted by this court, covered 
the petitioners' challenge to the waste code carry-
through principle--the requirement that derived-from 
wastes such as leachate would be deemed to contain 
each of the original wastes from which they were 
generated. The parties also requested that argument be 
deferred on the notice and comment challenge, insofar 
as it pertained to the waste code carry-through principle. 
The explanation for the parties' request was that 
settlement negotiations had already produced 
agreement on some preliminary issues, and that a 
negotiated  [*1532]  settlement seemed likely on all 
issues pertaining to the waste code carry-through 
principle. Under the terms of the proposed settlement, 
all multiple-waste leachate would be rescheduled to the 
third-third, and a leachate  [**12]  treatability study 
would be undertaken so that appropriate treatment 
standards could be determined. See Emergency Joint 
Motion at 2, 3. 

The issues argued to the court, and the issues that we 
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reconsideration of the "retroactivity" principle. Nor is 
there any plausible basis for believing that the specific 
treatment standards eventually promulgated will affect 
this court's judgment as to the propriety of applying 
those standards to leachate derived from wastes which 
were deemed hazardous after their disposal. 

Second, the EPA's announcement of the "retroactivity" 
principle is not without immediate consequences for the 
petitioners. By the terms of the proposed settlement, the 
agency is free at any time to require that single-waste 
leachate be treated to meet the standards promulgated 
for the underlying waste. 7 The petitioners would thus 
appear to be entitled to an immediate determination as 
to whether these standards may be applied to single-
waste leachate derived from wastes which had not been 
listed at the time of disposal. Moreover, the application 
of the "retroactivity" principle to multiple-waste leachate 
may mean that some such leachate will fall under the 
definition of "hazardous waste" when  [**17]  it would 
not otherwise be so regarded. The requirement that this 
leachate be treated as "hazardous waste" will impose 
significant regulatory obligations even in the absence of 
specific treatment standards. 8 

 [**18]  Certainly the most severe consequences of the 
"retroactivity" principle will not be felt until the agency 
promulgates treatment standards for mixed-waste 
leachate. Even those consequences, however, are by 

7 The Emergency Joint Motion states that the "EPA may at any 
time move this Court to exclude any single-source leachate 
from coverage by the stay and the undersigned petitioners will 
not oppose such motion." Emergency Joint Motion at 3.

8 Most obviously, the designation of particular leachate as 
"hazardous waste" will impose restrictions on the range of 
facilities to which petitioners may turn for leachate treatment. 
In general, hazardous waste may be treated only by facilities 
which have RCRA permits. The agency has suggested, 
however, that "facilities collecting hazardous leachate can 
manage the leachate in such a way as not to trigger subtitle C 
requirements (including the land disposal restrictions) by 
managing the leachate in tanks at facilities subject to 
regulation under the Clean Water Act (see § 264.1(g)(6)). 
Consequently, [our interpretation] most directly discourages 
subsequent management in surface impoundments." 53 Fed. 
Reg. 31,149 (August 17, 1988). The petitioners dispute the 
EPA's assessment, contending that treatment in tanks 
regulated under the Clean Water Act is not in fact a 
practicable alternative. See Brief for Consolidated Petitioners 
at 12. Petitioners and the agency both agree, however, that 
fewer treatment options exist for leachate which is deemed a 
hazardous waste than for leachate which is not. 

no means speculative or conjectural. By rescheduling 
mixed-waste leachates to the third-third, the agency has 
postponed its obligation to set specific treatment 
standards. It has not, however, postponed that 
obligation indefinitely. The EPA is required by law to set 
treatment standards for third-third wastes by May 8, 
1990. Even if the only consequences of the 
"retroactivity" principle would be felt in the future, we 
would conclude that the prospect  [*1534]  of these 
consequences is sufficiently certain to warrant 
immediate judicial review. 

The posture in which this issue presents itself is 
admittedly a somewhat peculiar one. To a large extent, 
this court is being asked to pass upon the validity of 
interpretive principles which will govern the application 
of standards that have yet to be promulgated. 
Nevertheless, we conclude that this question is ripe for 
our review. The agency has plainly issued its final 
pronouncement on the subject, and its further 
deliberations on related issues will  [**19]  not serve to 
inform this court's consideration of this question. The 
agency's decision is likely to impose some immediate 
consequences on the petitioners. The most significant 
consequences, it is true, will not be felt immediately, but 
even these are not speculative: they are certain to occur 
by a clearly determinable time in the near (if not 
immediate) future. Under these circumstances, no 
purpose would be served by delaying our decision. All 
parties would be inconvenienced, and judicial resources 
would in the long run be unnecessarily burdened, if we 
required that this issue be re-briefed and re-argued to a 
future panel. Accordingly, we proceed to consideration 
of petitioners' challenge. 

2.  Notice and Comment 

In contending that the "retroactivity" principle was 
promulgated in violation of the APA's notice and 
comment requirements, the petitioners make two 
distinct arguments. First, they contend that the notice 
given was inadequate because it consisted only of brief 
references which were "buried" within lengthy 
preambles in the Notices of Proposed Rulemaking. 
Second, the petitioners assert that the opportunity for 
comment was illusory, since the rulemaking record 
reveals that "the  [**20]  Agency's mind obviously was 
made up," see Brief for Consolidated Petitioners at 48, 
and that the EPA was "simply unready to hear new 
argument" on these issues. See McLouth Steel 
Products Corp. v. Thomas, 267 U.S. App. D.C. 367, 838 
F.2d 1317, 1321 (D.C. Cir. 1988). We reject both 
challenges to the notice and comment procedures used 
















