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In re Ford

Court of Appeals of North Carolina

April 29, 1981, Heard in the Court of Appeals ; June 16, 1981, Filed 

No. 8010SC1040

Reporter
52 N.C. App. 569 *; 279 S.E.2d 122 **; 1981 N.C. App. LEXIS 2448 ***

In the Matter of ROBERT FRANCIS FORD

Prior History:  [***1]  Appeal by petitioner from Lee, Judge.  Judgment entered 26 September 1980 in Superior 
Court, Wake County.  

Disposition: Affirmed.  

Core Terms

declaratory, deadline, oral presentation, superior court, waive, administrative procedure, rules and regulations, first 
assignment, assigned error, set forth, inequalities, contemplate, contending, over-ruled, regulation, affirming, 
injustice, argues

Case Summary

Procedural Posture
Petitioner, a retirement benefits claimant, sought review of an order from the Wake County Superior Court (North 
Carolina), which rendered a judgment in favor of respondent State and which affirmed a decision of the State Board 
of Trustees of the Retirement System affirming a declaratory ruling of the Director of the Retirement and Health 
Benefits Division pursuant to N.C. Gen. Stat. § 150A-17.

Overview
The claimant requested the first analysis of his situation by seeking a declaratory ruling under § 150A-17. He 
appealed the declaratory ruling to the Board pursuant to N.C. Admin. Code § .0303. The Board based its decision 
affirming the declaratory ruling on the claimant's oral presentation, the declaratory ruling itself, and the relevant 
statutory provisions. On appeal, the claimant contended that the superior court erred failing to consider a summary 
of his oral presentation before the Board as part of the record on appeal. The court determined that the claimant's 
arguments before the Board could not have been included in the record before the superior court because the 
claimant's oral statements did not constitute evidence, but were analogous to arguments made by a party at trial. 
The Board was not required under N.C. Gen. Stat. § 135-6(f) to extend or waive statutory deadlines at the request 
of the claimant. He did not allege any inequality or injustice in the denial of the waiver or did not show any 
misrepresentation by the State, which caused him to miss the deadline.

Outcome
The court affirmed the superior court's judgment.

LexisNexis® Headnotes
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Administrative Law > Agency Rulemaking > Rule Application & Interpretation > General Overview

Administrative Law > Agency Rulemaking > State Proceedings

Administrative Law > Judicial Review > Reviewability > Standing

HN1[ ]  Agency Rulemaking, Rule Application & Interpretation

N.C. Gen. Stat. § 150A-17 provides that, on request of a person aggrieved, an agency shall issue a declaratory 
ruling as to the validity of a rule or as to the applicability to a given state of facts of a statute administered by the 
agency or of a rule or order of the agency. Section 150A-17 clearly does not contemplate an evidentiary 
proceeding. If evidence is required to establish the facts, then the proper procedure is to hold a contested case 
hearing. N.C. Gen. Stat. § 150A-2(2); N.C. Gen. Stat. ch. 150A, art. 3.

Administrative Law > Agency Rulemaking > Rule Application & Interpretation > General Overview

Administrative Law > Agency Rulemaking > State Proceedings

HN2[ ]  Agency Rulemaking, Rule Application & Interpretation

N.C. Gen. Stat. § 135-6(f) empowers the North Carolina Board of Trustees of the Retirement System to adopt rules 
and regulations to prevent injustices and inequalities which might otherwise arise in the administration of the 
Administrative Procedure Act, N.C. Gen. Stat. ch. 150A. Rules and regulations are general policies which, when 
adopted, are applicable across the board.

Headnotes/Syllabus

Headnotes

1. Administrative Law § 8 -- appeal from ruling of state agency -- record on appeal

In petitioner's action to have the Teachers' and State Employees' Retirement System of N. C. to waive the deadline 
clause found in G.S. 135-4(m) and allow him to purchase credit subsequent to 30 June 1979 for his withdrawn 
account and out-of-state service at a price which was effective until 30 June 1979, there was no merit to petitioner's 
contention that the record before the superior court should have contained a narration or summary of his oral 
presentation before the Board of Trustees of the Retirement System, since petitioner's arguments before the Board 
did not constitute evidence but were more closely analagous to arguments made by a party or his counsel at trial, 
and therefore could not properly be included in the record before the superior court.

2. Retirement Systems § 3 -- reinstatement of withdrawn account -- no extension of deadline

There was no merit to petitioner's contention that the Board of Trustees of the Teachers' and State Employees' 
 [***2]  Retirement System of N. C. was wrong in its conclusion that the Retirement System did not have 
discretionary power to extend or waive statutory deadlines for the reinstatement of a withdrawn account or for 
purchase of out-of-state service, since a waiver by the Board of Trustees would not be a rule or regulation to 
prevent injustice and inequality across the board, but simply a waiver in a specific instance, and such action would 
not be permitted by G.S. 135-6(f).  

52 N.C. App. 569, *569; 279 S.E.2d 122, **122; 1981 N.C. App. LEXIS 2448, ***1
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Syllabus

The facts in this case are undisputed.  Petitioner was employed by the Hendersonville Water Commission and 
became a member of the North Carolina Local Governmental Employees' Retirement System.  He remained a 
member for 7.42 years -- until he resigned his position at the end of 1953.  On 23 February 1954, petitioner 
withdrew his accumulated contribution from the Retirement System, thereby closing his account.  Petitioner was 
employed by the Greenville County Schools in South Carolina from January 1959 through June 1965.  
Subsequently, he began working for the Henderson County Board of Education and became a member of the 
Teachers' and State Employees' Retirement System of North Carolina [hereinafter Retirement System]  [***3]  on 1 
September 1966.  Petitioner is still employed with the Board of Education and has had no break in service.

In 1976, petitioner wrote the office of the Retirement System, making inquiry as to the possibility of purchasing 
retirement credit for his state service in South Carolina as well as restoring his withdrawn account in the North 
Carolina Local Governmental Employees' Retirement System.  The Retirement System's office responded on 20 
May 1976.  The office informed petitioner he could restore his withdrawn account by making a lump sum payment 
of $ 2,916.58, but that the payment would have to be made by 1 December in order to avoid the accrual of 
additional interest.  The office responded additionally by sending petitioner the forms necessary to verify his South 
Carolina service.  The forms were completed and returned to the Retirement System office in June.

In late June, petitioner was informed by the Retirement System that with his present state service (ten years), he 
was eligible to purchase five years of out-of-state service by making a lump sum payment of $ 3,599.75 before 1 
December 1976.  See G.S. 135-4(k).  Both the June letter and the letter of 20 May admonished [***4]  petitioner 
that the lump sum payment had to be made in any event within three years after he became eligible to make the 
payment.  See G.S. 135-4(m).

Petitioner did not make the lump sum payment in 1976.  On 28 August 1978, he again wrote the Retirement System 
office requesting updated figures on the cost of restoring his withdrawn account and purchasing his out-of-state 
service.  The office responded in September, notifying petitioner that the cost of restoring his withdrawn account 
had risen to $ 3,517.87.  The office further responded that the deadline to purchase the past service would be 30 
June 1979.  Upon his request on 2 June 1979, the Retirement System sent a copy of the September 1978 letter to 
petitioner.  Nothing else was heard from petitioner until Tuesday, 3 July 1979.

In a letter dated 3 July petitioner informed the Retirement System that he had called their office on the previous day 
and had been informed that the period during which he could purchase the service in question had been extended 
by law and that an actuary would have to recalculate the cost.  The undisputed facts show that petitioner did not 
rely on the system's representation in failing to [***5]  make the payment by the deadline.  On 11 October 1979, a 
benefits counselor from the Retirement System wrote petitioner to inform him that the cost of restoring his 
withdrawal account would now be $ 12,703.12.  The cost of purchasing six years of out-of-state service would be $ 
10,281.42.  If both periods of service were purchased, the cost would be $ 28,207.20.  (The amount is higher than 
the sum of the costs quoted because of the change in the actuarial value as a result of petitioner's being able to 
retire at an earlier date if both periods were purchased.)

On 14 February 1980, petitioner requested a Declaratory Ruling from the director of the Retirement and Health 
Benefits Division of the State Treasurer's office.  Petitioner asked that the Retirement System waive the deadline 
clause found in G.S. 135-4(m) and allow him to purchase credit for his withdrawn account and out-of-state service 
at the price which was effective until 30 June 1979.  The director found that G.S. 135-4(m) makes no provision for a 
waiver of the deadline and denied petitioner's request.

The director's decision was upheld by the Chairman of the Board of Trustees of the Retirement System.  Petitioner 
appealed [***6]  to the superior court.  From a judgment affirming the decision of the chairman, petitioner appeals to 
this Court.  

52 N.C. App. 569, *569; 279 S.E.2d 122, **122; 1981 N.C. App. LEXIS 2448, ***2
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Counsel: Attorney General Edmisten, by Assistant Attorney General Norma S. Harrell, for the State.

Frank B. Jackson for petitioner appellant.  

Judges: Hill, Judge.  Chief Judge Morris and Judge Martin (Harry C.) concur.  

Opinion by: HILL 

Opinion

 [*572]   [**124]  Petitioner argues in his first assignment of error that the superior court erred by overruling his 
objection to the respondent-State's proposed record on appeal before that court.  Petitioner contends the record 
should have contained a narration or summary of his oral presentation before the Board of Trustees of the 
Retirement System.  We disagree.

The procedures in this case are governed by the Administrative Procedure Act, Chapter 150A of the General 
Statutes.  Petitioner requested the first analysis of his situation by asking that the director of the Retirement and 
Health Benefits Division give him a declaratory ruling.  G.S. 150A-17 provides that:

HN1[ ] On request of a person aggrieved, an agency shall issue a declaratory ruling as to the validity of a rule 
or as to the applicability to a given state of  [***7]   facts of a statute administered by the agency or of a rule or 
order of the agency, . . . .  (Emphasis added.)

G.S. 150A-17 clearly does not contemplate an evidentiary proceeding.  If evidence were required to establish the 
facts, then the proper procedure would have been to hold a contested case hearing.  See G.S. 150A-2(2) and 
Article 3 of Chapter 150A.

Petitioner, pursuant to section .0303 of the North Carolina Administrative Code, appealed the declaratory ruling to 
the Board of Trustees of the Retirement System.  No evidence was presented at this stage.  The Board based its 
decision affirming the declaratory ruling upon petitioner's oral presentation, the declaratory ruling itself, and the 
relevant statutory provisions.  So, by the very nature of the administrative procedure followed by petitioner, his 
arguments before the Board could not properly be included in the record before the superior court.  Petitioner's 
statements did not constitute evidence.  Instead, petitioner's oral presentation is more closely analogous to 
arguments made by a party or his counsel at trial.  Petitioner's first assignment of error is without merit and 
overruled.

In his second assignment [***8]  of error, petitioner argues that the superior court erred in affirming the decision of 
the Board of Trustees of the Retirement System.  In making his argument, petitioner  [*573]  asserts that the Board 
was wrong in its conclusion that the Retirement System does not have discretionary power to extend or waive 
statutory deadlines.

G.S. 135-6(f) HN2[ ] empowers the Board of Trustees of the Retirement System to "adopt rules and regulations to 
prevent injustices and inequalities which might otherwise arise in the administration of this Chapter." Rules and 
regulations are general policies which, when adopted, are applicable across the board.  Petitioner is contending that 
the Board should waive the deadline in his case, despite the fact that no misrepresentation by the State, however 
innocent, caused him to miss the deadline. Such action would not be a rule or regulation to prevent injustice and 
inequality across the board, but simply a waiver in a specific instance. This the statute does not contemplate.

If petitioner wants a rule or regulation promulgated which would have the effect of waiving the statutory deadline in 
his case, he must follow the procedure set forth in G.S. 150A-16.  [***9]  Petitioner's second assignment of error is 
without merit and over-ruled.

52 N.C. App. 569, *569; 279 S.E.2d 122, **122; 1981 N.C. App. LEXIS 2448, ***6
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For the reasons set forth above, the decision of the trial court is

Affirmed.  

End of Document

52 N.C. App. 569, *573; 279 S.E.2d 122, **124; 1981 N.C. App. LEXIS 2448, ***9
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Charlotte-Mecklenburg Hosp. Auth. v. Bruton

Court of Appeals of North Carolina

April 19, 2001, Heard In the Court of Appeals ; July 17, 2001, Filed 

NO. COA00-743

Reporter
145 N.C. App. 190 *; 550 S.E.2d 524 **; 2001 N.C. App. LEXIS 547 ***; 75 Soc. Sec. Rep. Service 344

CHARLOTTE-MECKLENBURG HOSPITAL AUTHORITY; DUKE UNIVERSITY MEDICAL CENTER; MISSION-St. 
JOSEPH'S HEALTH SYSTEM, INC.; MOSES CONE HEALTH SYSTEM; THE NORTH CAROLINA BAPTIST 
HOSPITALS, INC.; AND WAKE MEDICAL CENTER, Petitioners v. H. DAVID BRUTON, M.D., SECRETARY OF 
THE NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES; AND THE NORTH CAROLINA 
DEPARTMENT OF HEALTH AND HUMAN SERVICES, DIVISION OF MEDICAL ASSISTANCE, Respondents

Prior History:   [***1]  Appeal by petitioners from judgment entered 19 April 2000 by Judge Stafford G. Bullock in 
Wake County Superior Court.  

Disposition: AFFIRMED.  

Core Terms

declaratory, Manual, aliens, trial court, good cause

Case Summary

Procedural Posture
The Wake County Superior Court, North Carolina, affirmed refusal by the respondent department of health and 
human services to issue a declaratory ruling, based upon its prior determination of the same issue in two prior 
cases. From this order, petitioner medical service providers appealed.

Overview
Medical service providers sought declaratory ruling that provisions contained The North Carolina Family and 
Children's Medicaid Manual § 3404 (III.E.3) was (a) inconsistent with superior federal and state law and regulations; 
(b) unenforceable because they have not been properly promulgated in accordance with the North Carolina 
Administrative Procedure Act; and (c) invalid, void, and of no effect. The department of health and human services 
denied their request and the trial court agreed. On appeal, the judgment was affirmed, as good cause existed that 
issuance of the ruling would be undesirable. Good cause was due to the agency's prior ruling in two identical cases. 
This would have required an interpretation of the same statute. To hold otherwise would be to require an agency to 
twice decide the same case, between the same parties, by applying the same statute to the same facts.

Outcome
The judgment of the superior court was affirmed.

LexisNexis® Headnotes
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Administrative Law > Agency Rulemaking > Rule Application & Interpretation > General Overview

HN1[ ]  Agency Rulemaking, Rule Application & Interpretation

The North Carolina Administrative Procedure Act (APA), N.C. Gen. Stat. § 150B-1 et seq. (1986), establishes a 
uniform system of administrative adjudicatory procedures for North Carolina agencies, including the department of 
health and human services. The APA requires agencies to issue declaratory rulings to aggrieved parties as to the 
validity of a rule, or the applicability of a set of facts to a statute administered by the agency or of a rule or order of 
the agency.  N.C. Gen. Stat. § 150B-4(a). An exception to that requirement is when the agency for good cause finds 
the issuance of a ruling undesirable. Additionally, the APA requires each agency to prescribe in its rules the 
circumstances in which declaratory rulings shall or shall not be issued.

Administrative Law > Agency Rulemaking > Rule Application & Interpretation > General Overview

HN2[ ]  Agency Rulemaking, Rule Application & Interpretation

Whenever the Secretary of the department health and human services, or his designee believes for good cause 
that the issuance of a declaratory ruling is undesirable, he may refuse to issue one. N.C. Admin. Code tit. 10, r. 
1B.0108(c) (Nov. 1989).

Administrative Law > Judicial Review > General Overview

Civil Procedure > Appeals > Standards of Review > De Novo Review

Environmental Law > Administrative Proceedings & Litigation > Judicial Review

Administrative Law > Judicial Review > Standards of Review > General Overview

Administrative Law > Judicial Review > Standards of Review > De Novo Standard of Review

HN3[ ]  Administrative Law, Judicial Review

The nature of the error asserted by the party seeking judicial review of an agency decision dictates the proper 
standard of review. If the party seeking review asserts the agency's decision was affected by a legal error, de novo 
review is required.

Administrative Law > Agency Rulemaking > Rule Application & Interpretation > General Overview

HN4[ ]  Agency Rulemaking, Rule Application & Interpretation

Good cause exists for denial of a request for a declaratory ruling where the denial is based on the existence of a 
prior agency ruling which necessarily required an interpretation of the same statute which is the subject of the 
request for declaratory ruling. To hold otherwise would be to require an agency to twice decide the same case, 
between the same parties, by applying the same statute to the same facts.

Counsel: Turner, Enochs & Lloyd, P.A., by Melanie M. Hamilton, Thomas E. Cone, and Wendell H. Ott, for 
petitioner-appellants.

Michael F. Easley, Attorney General, by Grady L. Balentine, Jr., Assistant Attorney General, for the respondent-
appellees.  

145 N.C. App. 190, *190; 550 S.E.2d 524, **524; 2001 N.C. App. LEXIS 547, ***1
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Judges: THOMAS, Judge. Judges Martin and Biggs concur.  

Opinion by: THOMAS 

Opinion

 [*191]   [**525]  THOMAS, Judge.

Petitioners, Charlotte-Mecklenburg Hospital Authority, Duke University Medical Center, Mission-St. Joseph's Health 
System, Inc., Moses Cone Health System, the North Carolina Baptist Hospitals, Inc., and Wake Medical Center, 
appeal from the trial court's order affirming the respondents' decision to decline issuing a declaratory ruling. 
Petitioners set forth one assignment of error. For the reasons discussed herein, we affirm the trial court.

The facts are as follows: Petitioners are medical service providers whose patients include legal aliens here on a 
temporary visa [***2]  who experience emergency medical conditions. Respondent, the North Carolina Department 
of Health and Human Services (DHHS), Division of Medical Assistance (DMA), has denied Medicaid coverage for 
the aliens because they are in North Carolina on currently unexpired visas. The denial of Medicaid coverage at 
issue is based on DHHS's policy, set out in two manuals published by DMA: the North Carolina Family and 
Children's Medicaid Manual (MAF Manual) and the North Carolina Aged, Blind and Disabled Medicaid Manual 
(MABD Manual). The relevant language of the MAF Manual reads:

Non-immigrants may be legally admitted to the U.S., but only for a temporary or specified period of time. These 
aliens are NOT ELIGIBLE for full Medicaid or emergency medical services because they do not meet the N.C. 
residency requirement.

NOTE: An alien admitted for a limited period of time who does not leave the U.S. when the period of time expires 
becomes an illegal alien. If he then establishes N.C. residency, he may be eligible for emergency Medicaid only.

The North Carolina Family and Children's Medicaid Manual § 3404 (III.E.3) (emphasis in original). The relevant 
language contained in the MABD [***3]  Manual is identical. See The North Carolina Aged, Blind & Disabled 
Medicaid Manual § 2504 (III.E.3).

On 29 March 1999, petitioners filed a petition with DHHS, requesting a declaratory [**526]  ruling that the provisions 
contained in the two manuals referenced above are: (a) inconsistent with superior federal and state law and 
regulations; (b) unenforceable because they have not been properly promulgated in accordance with the North 
Carolina Administrative Procedure Act; and (c) invalid, void, and of no effect. As part of their petition, petitioners 
offered factual scenarios of two aliens whose applications for Medicaid coverage had been denied.

 [*192]  On 27 May 1999, DHHS sent a letter to petitioners informing them of its refusal to issue a declaratory ruling. 
The reason given was that the factual situations upon which petitioners based their request are actual cases DHHS 
already decided in two separate administrative hearings. On 21 June 1999, petitioners then filed a Petition for 
Judicial Review in Wake County Superior Court challenging DHHS's decision not to issue a declaratory ruling. The 
trial court affirmed DHHS's decision on 19 April 2000. From this order petitioners appeal.

By their [***4]  only assignment of error, petitioners argue the trial court erred in affirming the final agency decision 
declining to issue a declaratory ruling. We disagree.

HN1[ ] The North Carolina Administrative Procedure Act (APA) establishes a uniform system of administrative 
adjudicatory procedures for North Carolina agencies, including DHHS.  N.C. Gen. Stat. § 150B-1 et seq. (1986). 
The APA requires agencies to issue declaratory rulings to aggrieved parties as to the validity of a rule, or the 
applicability of a set of facts to a statute administered by the agency or of a rule or order of the agency. Id. at § 
150B-4(a). An exception to that requirement is when the agency for good cause finds the issuance of a ruling 
undesirable. Id. Additionally, the APA requires each agency to prescribe in its rules the circumstances in which 

145 N.C. App. 190, *190; 550 S.E.2d 524, **524; 2001 N.C. App. LEXIS 547, ***1
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declaratory rulings shall or shall not be issued. Id. Thus, pursuant to the APA's mandate, DHHS adopted in its rules 
the following provision: HN2[ ] Whenever the Secretary [of DHHS] or his designee believes for good cause that 
the issuance of a declaratory ruling is undesirable, he may refuse to issue one. 10 N.C. Admin. Code tit. 10, r. 
 [***5]  1B.0108(c) (Nov. 1989).

In the instant case, respondents believed the issuance of a declaratory ruling was undesirable because the two 
factual situations upon which petitioners based their request for a declaratory ruling are actual cases DHHS decided 
in two separate administrative hearings. Petitioners are in fact asking DHHS to rule on two cases upon which it has 
already ruled. Respondents believed, and we agree, that this would be a waste of administrative resources, and is 
clearly unnecessary.

HN3[ ] The nature of the error asserted by the party seeking judicial review of an agency decision dictates the 
proper standard of review.  Christenbury Surgery Ctr. v. N.C. Dep't of Health and Human Servs., 138 N.C. App. 
309, 311-312, 531 S.E.2d 219, 221 (2000), review improvidently allowed, 353 N.C. 354 (2001). If the party seeking 
review asserts the agency's decision was affected by a legal error,  [*193]  de novo review is required.  Id. at 312, 
531 S.E.2d at 221. Petitioners contend DHHS erred as a matter of law when it refused to issue a declaratory ruling 
and that de novo review is the appropriate standard. Respondents likewise conceded [***6]  at the trial court level 
that de novo review was appropriate. We hold de novo review is proper and accordingly proceed.

Here, DHHS believed the issuance of a declaratory ruling was undesirable, and its refusal is valid under the APA 
and DHHS regulations as long as good cause is shown. This Court has previously held:

HN4[ ] good cause exists for denial of a request for a declaratory ruling where the denial is based on the 
existence of a prior agency ruling which necessarily required an interpretation of the same statute which is the 
subject of the request for declaratory ruling. To hold otherwise would be to require an agency to twice decide the 
same case, between the same parties, by applying the same statute to the same facts.

Catawba Mem'l Hosp. v. N.C. Dep't of Human Resources, 112 N.C. App. 557, 563, 436 S.E.2d 390, 393 (1993). 
For these purposes, the statutes at issue in Catawba are the equivalent of the regulations at issue in this case. 
Thus, the fact DHHS had previously [**527]  decided the actual cases from which petitioners drew their facts clearly 
constitutes good cause under Catawba. The refusal to issue a declaratory ruling was proper under [***7]  the APA 
and DHHS regulations, and in accordance with our holding in Catawba. We therefore reject the assignment of error.

Petitioners next contend DHHS's policy regarding aliens here on a temporary visa is in conflict with state and 
federal law. However, the issue was not assigned as error by petitioners. Accordingly, this argument is not properly 
before us. N.C.R. App. P. 10(a) (2000). Even if petitioners had assigned it as error, however, the merits of the policy 
regarding Medicaid coverage was never before the trial court and is not an issue for us to consider.

Petitioners also contend DHHS's policy, set out in the MAF and MABD Manuals, is invalid because it was not 
promulgated in accordance with the APA. However, petitioners likewise failed to assign the issue as error and we 
do not consider it. N.C.R. App. P. 10(a) (2000).

Accordingly, as to the issue properly before us, we affirm the trial court.

 [*194]  AFFIRMED.

Judges Martin and Biggs concur.  

End of Document

145 N.C. App. 190, *192; 550 S.E.2d 524, **526; 2001 N.C. App. LEXIS 547, ***4
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Catawba Memorial Hosp. v. North Carolina Dep't of Human Resources

Court of Appeals of North Carolina

June 16, 1993, Heard in the Court of Appeals ; November 16, 1993, Filed 

No. 9210SC821

Reporter
112 N.C. App. 557 *; 436 S.E.2d 390 **; 1993 N.C. App. LEXIS 1203 ***

CATAWBA MEMORIAL HOSPITAL, Petitioner-Plaintiff v. NORTH CAROLINA DEPARTMENT OF HUMAN 
RESOURCES, Respondent-Defendant and AMI FRYE REGIONAL MEDICAL CENTER, Intervenor-Respondent-
Defendant

Prior History:  [***1]  No. 91 CVS 5808. Appeal by all parties from order entered 3 March 1992, as amended 4 
March 1992, by Judge Donald W. Stephens in Wake County Superior Court.  

Disposition: Reversed in part, and affirmed in part.  

Core Terms

declaratory, agency's decision, contested case, declaratory judgment, operating costs, parties, superior court, 
annual, certificate, issues, surgical services, provides

Case Summary

Procedural Posture
Petitioner hospital and respondents, medical center and agency, appealed the decision of the Wake County 
Superior Court (North Carolina), which reversed the final agency decision to require the hospital to obtain a 
certificate of need before providing open heart surgical services, reversed the agency decision to deny the 
hospital's request for a declaratory ruling, and dismissed the hospital's complaint for declaratory judgment.

Overview
The issue addressed by the decision maker in the contested case was whether the annual operating costs of the 
hospital's proposed open heart surgical service would make it a new institutional health service, requiring it to 
obtain a certificate of need. The agency concluded that the hospital would have been required to obtain a 
certificate. In its request for a declaratory ruling, the hospital sought a declaration that it was entitled to offer open 
heart surgical services without obtaining a certificate, which the agency denied. The court reversed. On appeal, 
respondents contended that the superior court erred in its reversal. The court agreed because the questions raised 
in the request to the agency for a declaratory ruling were identical to the questions decided by the agency in its final 
agency decision, the agency had good cause to decline the request for a declaratory ruling. Also on appeal, the 
court held that the hospital's complaint for declaratory judgment was properly dismissed also on grounds of res 
judicata.

Outcome
The court reversed the part of the order of the superior court which reversed the final agency decision that required 
the hospital to obtain a certificate of need before providing open heart surgical services, reversed the decision of 
the agency that denied the hospital's request for a declaratory ruling, and affirmed the order of the superior court 
that dismissed the hospital's complaint for declaratory judgment.
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LexisNexis® Headnotes

Administrative Law > Judicial Review > Reviewability > Jurisdiction & Venue

Environmental Law > Administrative Proceedings & Litigation > Judicial Review

Administrative Law > Judicial Review > Reviewability > Reviewable Agency Action

Healthcare Law > ... > Facility Planning > Certificates of Need > General Overview

HN1[ ]  Reviewability, Jurisdiction & Venue

N.C. Gen. Stat. § 131E-188, which governs appeals from final agency decisions regarding the issuance of a 
certificate of need, provides that such appeals are to be filed in the court of appeals, not the superior court. N.C. 
Gen. Stat. § 131E-188.

Administrative Law > Judicial Review > Reviewability > Jurisdiction & Venue

Civil Procedure > ... > Preclusion of Judgments > Estoppel > Collateral Estoppel

Civil Procedure > Judgments > Preclusion of Judgments > Res Judicata

HN2[ ]  Reviewability, Jurisdiction & Venue

A final judgment, rendered on the merits, by a court of competent jurisdiction, is conclusive of rights, questions and 
facts in issue, as to the parties and privies, in all other actions involving the same matter. Such a final judgment will 
bar a subsequent action involving the same issues between the same parties.

Administrative Law > Agency Adjudication > Decisions > Res Judicata

Civil Procedure > ... > Preclusion of Judgments > Estoppel > Collateral Estoppel

Administrative Law > Judicial Review > Reviewability > Reviewable Agency Action

Administrative Law > Judicial Review > Reviewability > Preclusion

Civil Procedure > Judgments > Preclusion of Judgments > General Overview

Civil Procedure > Judgments > Preclusion of Judgments > Res Judicata

HN3[ ]  Decisions, Res Judicata

An administrative decision denying or dismissing a party's claim on the merits precludes such party from obtaining, 
in a judicial proceeding not designed for review of the administrative decision, the relief denied by the administrative 
agency, whether upon the same ground as urged in the administrative proceeding, or upon another ground.

112 N.C. App. 557, *557; 436 S.E.2d 390, **390; 1993 N.C. App. LEXIS 1203, ***1
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Administrative Law > Judicial Review > Reviewability > Preclusion

Civil Procedure > Judgments > Preclusion of Judgments > Res Judicata

Administrative Law > Agency Adjudication > Decisions > Res Judicata

Administrative Law > Agency Adjudication > Review of Initial Decisions

Civil Procedure > Judgments > Preclusion of Judgments > General Overview

HN4[ ]  Reviewability, Preclusion

Whether an administrative decision is res judicata depends upon its nature; decisions that are "judicial" or "quasi-
judicial" can have that effect, decisions that are simply "administrative" or "legislative" do not. Though the distinction 
between a "quasi-judicial" determination and a purely "administrative" decision is not precisely defined, the courts 
have consistently found decisions to be quasi-judicial when the administrative body adequately notifies and hears 
before sanctioning, and when it adequately provides in the legislative authority for the proceeding's finality and 
review.

Administrative Law > Agency Adjudication > Review of Initial Decisions

Business & Corporate Compliance > ... > Contracts Law > Types of Contracts > Settlement Agreements

Healthcare Law > ... > Facility Planning > Certificates of Need > General Overview

HN5[ ]  Agency Adjudication, Review of Initial Decisions

N.C. Gen. Stat. § 131E-188(a) provides: after a decision of the Department to issue, deny or withdraw a certificate 
of need or exemption or to issue a certificate of need pursuant to a settlement agreement with an applicant to the 
extent permitted by law, any affected person, shall be entitled to a contested case hearing.

Administrative Law > Judicial Review > Reviewability > Reviewable Agency Action

Administrative Law > Judicial Review > Reviewability > General Overview

HN6[ ]  Reviewability, Reviewable Agency Action

N.C. Gen. Stat. § 131E-188(b) provides that any affected person who is a party to a contested case hearing shall 
be entitled to judicial review of all or any portion of any final decision of the department.

Administrative Law > Agency Adjudication > Decisions > Res Judicata

Civil Procedure > ... > Declaratory Judgments > State Declaratory Judgments > General Overview

Civil Procedure > Judgments > Preclusion of Judgments > General Overview

Civil Procedure > Judgments > Preclusion of Judgments > Res Judicata

Civil Procedure > Appeals > Standards of Review > General Overview
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HN7[ ]  Decisions, Res Judicata

A judgment which is correct must be affirmed even though the reason stated for its entry is incorrect.

Headnotes/Syllabus

Headnotes

1. Administrative Law and Procedure § 47 (NCI4th) -- request for declaratory ruling -- prior agency decision 
determining same issues -- good cause for denial of request

Good cause exists for denial of a request for a declaratory ruling where the denial is based on the existence of a 
prior agency ruling which necessarily required an interpretation of the same statute which is the subject of the 
request for declaratory ruling.  Therefore, petitioner's request for a declaratory ruling was properly denied where the 
declaratory ruling would require the agency to determine the same issue determined in the contested case hearing 
as to whether former N.C.G.S. § 131E-176(16)f applied to petitioner's proposed open-heart surgery facility and 
therefore whether the annual operating expenses of the facility would equal or exceed one million dollars, thus 
making it a new institutional health service and requiring it to obtain a Certificate of Need. N.C.G.S. § 150B-4(a).

2.  [***2]   Administrative Law and Procedure § 54 (NCI4th); Hospitals and Medical Facilities or Institutions § 
16 (NCI4th) -- certificate of need required by final agency decision -- appeal to superior court -- improper 
forum

The superior court lacked jurisdiction to enter an order reversing the final decision of the DHR requiring petitioner to 
obtain a certificate of need prior to opening a new open-heart surgery facility, since petitioner's appeal to the 
superior court sought review only of DHR's refusal to issue a declaratory ruling in response to petitioner's request, 
and N.C.G.S. § 131E-188, which governs appeals from final agency decisions regarding the issuance of a CON, 
provides that such appeals are to be filed in the Court of Appeals, not the superior court.

3. Administrative Law and Procedure § 47 (NCI4th) -- requirement of CON prior to offering service -- final 
agency decision -- res judicata -- complaint for declaratory judgment properly dismissed

The final agency decision which determined that petitioner's operating expenses for the first three years for an 
open-heart surgery facility would exceed one million dollars and that petitioner was therefore required [***3]  to 
obtain a CON was a judicial decision which barred, as res judicata, petitioner's complaint for a declaratory ruling as 
to the same issues, and the superior court's dismissal of petitioner's declaratory ruling complaint was therefore 
proper.  

Syllabus

On 14 February 1990, petitioner Catawba Hospital (hereinafter Catawba) wrote respondent North Carolina 
Department of Human Resources (hereinafter the Agency) concerning Catawba's plans to develop an open heart 
surgery facility.  The purpose of Catawba's letter to the Agency was to obtain a determination and affirmation that 
the hospital would not require a certificate of need (hereinafter CON) before commencing development of the new 
surgical facility.

G.S. § 131E-178 requires issuance of a CON prior to construction or operation of a new health care facility where 
the capital expenditure for the new service will exceed $ 2,000,000, G.S. § 131E-176(16)b, or the "annual operating 
costs" will exceed $ 1,000,000, G.S. § 131E-176(16)f (repealed 1993).  In response to Catawba's letter, the Agency 
asked Catawba to furnish specific financial and operating projections so that the Agency could determine whether 
Catawba's proposal would require [***4]  issuance of a CON.
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On 15 March 1990, Catawba wrote a letter to the Agency containing its projected operating expenses for the first 
three years of operation.  Catawba's projected operating expenses were below the $ 1,000,000 threshold for each 
of the first three years.  However, in evaluating Catawba's projections, the Agency found that the hospital had 
overlooked certain essential items of expense.  Also, an Agency comparison of Catawba's financial projections to 
financial information from similar existing and proposed open heart surgery programs indicated that Catawba's 
operating expenses would exceed $ 1,000,000 in each year of operation.

Based on its evaluation of Catawba's financial projections, and its comparison of those projections with the 
expenses of other facilities, the Agency advised Catawba on 25 April 1990 that the hospital would be required to 
obtain a CON before proceeding with an open heart surgery program.

On 24 May 1990, Catawba petitioned the Office of Administrative Hearings for a contested case hearing and 
thereafter moved for a decision recommending summary judgment.  In support of its motion, Catawba filed its 15 
March 1990 letter to the Agency which contained [***5]  its projected operating expenses.  In opposition to the 
motion, the Agency offered the affidavits of its Project Analyst and its CON Section Chief.  These affidavits 
concluded that Catawba's operating expenses would exceed the $ 1,000,000 threshold in each of the facility's first 
three years of operation.

The Administrative Law Judge, adopting Catawba's projected operating expenses, concluded that the surgical 
facility's operating expenses would not exceed the statutory threshold and would not require issuance of a CON.  
The Agency excepted to the recommended decision and filed its exceptions for review by the final agency decision 
maker.

On 12 April 1991, the case was called for hearing for a final agency decision before the Director of the Agency's 
Division of Facility Services, Mr. John Syria.  During oral arguments, Catawba's counsel handed Mr. Syria a 
Request for Declaratory Ruling.  The request sought, in pertinent part, a declaration that Catawba would not be 
required to obtain a CON if "the annual operating costs of the service [would] not exceed $ 1,000,000 in the first 
year[.]"

On 16 April 1991, the Agency rendered a final agency decision which concluded that Catawba's [***6]  annual 
operating expenses would exceed $ 1,000,000 in each of the first three years of operation and that Catawba would 
be required to obtain a CON before commencing operation of the proposed open heart surgery facility.  Catawba 
did not appeal this final agency decision.

On 3 May 1991, Mr. Syria responded by letter to Catawba's Request for Declaratory Ruling.  Mr. Syria denied 
Catawba's request, explaining that Catawba's request was not filed until after the official record in the contested 
case had been closed.  He further stated that although the facts set forth in a request for declaratory ruling are 
ordinarily taken as true, the facts in the instant case were established by the record in the contested case.  Mr. 
Syria therefore declined to issue a declaratory ruling on the facts as set forth in the request.

On 5 June 1991, Catawba filed in the Wake County Superior Court a Petition for Judicial Review and Complaint for 
Declaratory Judgment.  The petition only sought review of the denial of its Request for a Declaratory Ruling.  
Additionally, Catawba sought, pursuant to G.S. § 1-253, a declaratory judgment interpreting former G.S. § 131E-
176(16)f.  On 8 November 1991, AMI Frye [***7]  Regional Medical Center was allowed to intervene.

On 3 March 1992, the superior court issued an order reversing the final agency decision in the contested case.  The 
court construed former G.S. § 131E-176(16)f as requiring only that the facility's operating expenses not exceed $ 
1,000,000 in the first year of operation.  The court declared that the Agency exceeded its statutory authority by 
requiring that the facility's operating expenses not exceed $ 1,000,000 in the first three years of operation.

On 4 March 1992, the superior court issued an amended order reversing the Agency's 3 May 1991 denial of 
Catawba's request for declaratory ruling, and dismissing Catawba's complaint for a declaratory judgment on the 
ground that the complaint was rendered moot by the court's ruling with respect to Catawba's Petition for Judicial 
Review under G.S. § 150B-43, et seq. The superior court concluded that it had adequately declared Catawba's 
rights regarding its proposed surgical services.  All parties appeal.  
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Counsel: Petree Stockton, by Noah H. Huffstetler, III, L. Elizabeth Henry, and Gary S. Qualls, for petitioner 
Catawba Memorial Hospital.

Attorney General Lacy H. Thornburg, by  [***8]   Associate Attorney General Margaret C. Ciardella, and Associate 
Attorney General Sherry L. Cornett, for respondent North Carolina Department of Human Resources.

Bode, Call & Green, by Robert V. Bode, S. Todd Hemphill and Diana E. Ricketts, for intervenor-respondent AMI 
Frye Regional Medical Center.  

Judges: Martin, Judge.  Chief Judge Arnold and Judge Cozort concur.  

Opinion by: MARTIN 

Opinion

 [*561]   [**392]  The parties raise numerous issues by this appeal.  We find three to be dispositive and, in view of 
our decisions with respect thereto, conclude that it is unnecessary to address the remainder.  For the reasons set 
forth herein, the decision below is reversed in part and affirmed in part.

Respondents' Appeal

[1] By their first assignment of error, respondents contend that the superior court erred by reversing the Agency's 
denial of Catawba's request for a declaratory ruling.  Declaratory rulings under the Administrative Procedure Act are 
governed by G.S. § 150B-4, which provides in pertinent part:

 [*562]  (a) On request of a person aggrieved, an agency shall issue a declaratory ruling as to the validity of a 
rule or as to the applicability to a given state [***9]  of facts of a statute administered by the agency or of a rule 
or order of the agency, except when the agency for good cause finds the issuance of a ruling undesirable.  
(Emphasis added.)

Respondents argue that because the questions raised in Catawba's request to the Agency for a declaratory ruling 
were identical to the questions decided by the Agency in its final agency decision, the Agency had good cause to 
decline Catawba's request for a declaratory ruling.  We agree.

 [**393]  The issue addressed by the decision maker in the contested case was "[w]hether the annual operating 
costs of Catawba's proposed open heart surgical service will equal or exceed one million dollars, thus making it a 
new institutional health service, requiring it to obtain a Certificate of Need." The Agency concluded that Catawba 
would be required to obtain a CON and that under former G.S. § 131E-176(16)f it was proper for the Agency to 
analyze the proposed service's annual operating costs for a three year period.

In its request for a declaratory ruling, Catawba sought,

a declaration that it is entitled to offer open heart surgical services without obtaining a certificate of need 
so [***10]  long as the capital expenditures associated with development of the service do not exceed $ 
2,000,000, [and] the annual operating costs of the service will not exceed $ 1,000,000 in the first year . . . .  In 
addition, Catawba requests a declaration that the three-year standard the Agency has applied to Catawba's 
proposal in determining the applicability of N.C.G.S. § 131E-176(16)f is an invalid rule.

Clearly, the issues to be addressed in deciding the contested case were virtually identical to the issues which 
Catawba sought to have determined by way of its requested declaratory ruling.  Both actions required the Agency to 
determine the applicability of former G.S. § 131E-176(16)f to Catawba's proposed open heart surgery facility.  As 
stated by Director Syria in his letter denying Catawba's request for a declaratory ruling, the interpretation sought by 
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Catawba was included in the decision in the contested case. Furthermore, Catawba did not approach the Agency 
for a declaratory ruling until after the official record in the contested case had  [*563]  been closed.  Whereas a 
declaratory ruling by definition involves the application of a statute or agency rule to a given [***11]  state of facts, 
the facts regarding Catawba's proposed surgical services were established by the record in the contested case.

We hold good cause exists for denial of a request for a declaratory ruling where the denial is based on the 
existence of a prior agency ruling which necessarily required an interpretation of the same statute which is the 
subject of the request for declaratory ruling.  To hold otherwise would be to require an agency to twice decide the 
same case, between the same parties, by applying the same statute to the same facts.  We are convinced that the 
Administrative Procedure Act was not intended to allow such unnecessary repetition.  Thus, the Agency's denial of 
Catawba's request was for good cause, and we must reverse that part of the superior court's order which reversed 
the Agency's denial of Catawba's request for declaratory ruling.

[2] Respondents also assign error to that portion of the superior court's order which reversed the 16 April 1991 final 
agency decision. Respondents argue that the superior court lacked jurisdiction to enter an order reversing the final 
agency decision. We agree.

The record shows, and the parties agree, that Catawba [***12]  did not perfect an appeal of the final agency 
decision. Rather, Catawba's appeal to the superior court only sought review of the Agency's refusal to issue a 
declaratory ruling in response to Catawba's request.  Moreover, HN1[ ] G.S. § 131E-188, which governs appeals 
from final agency decisions regarding the issuance of a CON, provides that such appeals are to be filed in this 
Court, not the superior court.  N.C. Gen. Stat. § 131E-188; Iredell Mem. Hosp. v. N.C. Dept. of Human Resources, 
103 N.C. App. 637, 406 S.E.2d 304 (1991). Thus, the superior court had no jurisdiction to consider the final agency 
decision and that decision, not having been appealed, remains binding on the parties.

Petitioner's Appeal

[3] Catawba assigns error to the portion of the superior court's order which dismissed Catawba's complaint for 
declaratory judgment on the ground that it was moot. The superior court ruled that Catawba's complaint was moot 
on the ground that it had  [**394]  adequately determined Catawba's rights under former G.S. § 131E-176(16)f 
when it reversed the final agency decision. Catawba  [*564]  argues that its complaint for a declaratory judgment 
will no longer be [***13]  moot if we reverse the superior court's decision in favor of Catawba.  Because we have 
reversed the superior court's decision in favor of Catawba, we must now determine whether dismissal of Catawba's 
complaint for declaratory judgment was proper.  We hold that Catawba's complaint was properly dismissed, 
although on grounds other than mootness.

As we have previously noted, Catawba failed to appeal the final agency decision in the contested case. HN2[ ] 
"[A] final judgment, rendered on the merits, by a court of competent jurisdiction, is conclusive of rights, questions 
and facts in issue, as to the parties and privies, in all other actions involving the same matter." Masters v. Dunstan, 
256 N.C. 520, 523, 124 S.E.2d 574, 576 (1962), (quoting Bryant v. Shields, 220 N.C. 628, 634, 18 S.E.2d 157, 161 
(1942)). Such a final judgment will bar a subsequent action involving the same issues between the same parties.  
Thomas M. McInnis & Assoc., Inc. v. Hall, 318 N.C. 421, 349 S.E.2d 552 (1986); see also, Cannon v. Cannon, 223 
N.C. 664, 28 S.E.2d 240 (1943).

Without question, Catawba's declaratory judgment action and the contested case involved the same parties: 
Catawba and the Agency.  [***14]  Likewise, we are persuaded that the issues addressed in the final agency 
decision are identical to the issues raised in Catawba's declaratory judgment action.

The central issue in both cases was whether, under former G.S. § 131E-176(16)f, Catawba would be required to 
obtain a CON prior to offering its proposed open heart surgical services.  A CON would be required if Catawba's 
"annual operating costs" exceeded $ 1,000,000.  N.C. Gen. Stat. § 131E-176(16)f (repealed 1993).  However, the 
phrase "annual operating costs" is not defined by the statute.  Thus, in rendering a decision in the contested case, 
the decision maker was required to interpret the meaning of the phrase "annual operating costs." The decision 
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maker concluded that "the term 'annual operating costs' in the statute is not limited to annual operating costs in the 
first year."

In its complaint for declaratory judgment, Catawba prayed for a declaration that "[a]s a matter of law, the $ 
1,000,000 limitation on operating costs set forth in N.C.G.S. § 131E-176(16)f applies to the operating costs for the 
first year the service is offered . . . ." Thus, Catawba was seeking a declaratory judgment regarding a matter 
which [***15]  it previously litigated in the contested case and  [*565]  which was resolved against it in the final 
agency decision. As we have said, the final agency decision was never appealed and remains binding on the 
parties.

Although the contested case decision was an administrative decision, it may nevertheless bar Catawba's request 
for a declaratory judgment under the doctrine of res judicata.  As a general rule, HN3[ ] "[a]n administrative 
decision denying or dismissing a party's claim on the merits precludes such party from obtaining, in a judicial 
proceeding not designed for review of the administrative decision, the relief denied by the administrative agency, 
whether upon the same ground as urged in the administrative proceeding, or upon another ground." 2 Am. Jur. 2d 
Administrative Law § 502.  In In Re Mitchell, 88 N.C. App. 602, 364 S.E.2d 177 (1988), this Court stated:

HN4[ ] Whether an administrative decision is res judicata depends upon its nature; decisions that are 
"judicial" or "quasi-judicial" can have that effect, decisions that are simply "administrative" or "legislative" do 
not.  Though the distinction between a "quasi-judicial" determination and a purely [***16]  "administrative" 
decision is not precisely defined, the courts have consistently found decisions to be quasi-judicial when the 
administrative body adequately notifies and hears before sanctioning, and when it adequately provides in the 
legislative authority for the proceeding's finality and review.

 [**395]  Id. at 605, 364 S.E.2d at 179. Thus, we examine the legislative authority which governs contested cases 
involving certificates of need to decide whether the final agency decision was a "judicial" decision.

HN5[ ] G.S. § 131E-188(a) provides:
After a decision of the Department to issue, deny or withdraw a certificate of need or exemption or to issue a 
certificate of need pursuant to a settlement agreement with an applicant to the extent permitted by law, any 
affected person, . . . shall be entitled to a contested case hearing . . . .

HN6[ ] G.S. § 131E-188(b) provides that "[a]ny affected person who was a party to a contested case hearing shall 
be entitled to judicial review of all or any portion of any final decision of the department . . . ."

 [*566]  Clearly, the foregoing sections adequately provide for the finality and review of the final agency 
decision [***17]  in the present case.  Thus, we conclude that the final agency decision was a judicial decision 
which barred, as res judicata, Catawba's complaint for declaratory judgment. Based on the foregoing conclusion, 
we hold that the superior court's dismissal of Catawba's declaratory judgment complaint was proper.  HN7[ ] A 
judgment which is correct must be affirmed even though the reason stated for its entry is incorrect.  Payne v. 
Buffalo Reinsurance Co., 69 N.C. App. 551, 317 S.E.2d 400 (1984).

In summary, we reverse that part of the order of the superior court which reversed the final agency decision of the 
respondent Agency requiring the petitioner to obtain a certificate of need before providing the proposed open heart 
surgical services, as well as the decision of the respondent Agency denying Catawba's request for a declaratory 
ruling.  The order of the superior court dismissing Catawba's complaint for declaratory judgment is affirmed.

Reversed in part, and affirmed in part.  

End of Document
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Core Terms

declaratory, trial court, good cause, reasons, enforcement action, surplus fund, issues, merits, agency's decision, 
apparent owner, contingency fee agreement, standard of review, judicial review, business model, material term, 
whole record, de novo, aggrieved, declining, documents, contends, finder's, grounds, assignment agreement, 
motion to dismiss, hypothetical, contracts, unclaimed, agency's, funds

Case Summary

Overview
HOLDINGS: [1]-The trial court applied the proper standard of review when it affirmed the North Carolina 
Department of State Treasurer's decision to deny a corporation's request for a declaratory ruling under N.C. Gen. 
Stat. § 150B-4(a) (2009) and dismissing its petition for judicial review because it properly applied a de novo 
standard of review to the issue of whether the reasons given by the State Treasurer constituted good cause to 
decline to issue a ruling; [2]-The State Treasurer properly determined that good cause existed to decline to issue a 
ruling; [3]-It would be a waste of administrative resources to issue a ruling on a matter that would likely be judicially 
determined during pending litigation between the corporation and the State Treasurer, and any ruling on whether 
future purchase agreements contracts complied with N.C. Gen. Stat. § 116B-78 (2013) would be hypothetical.

Outcome
Order affirmed.

LexisNexis® Headnotes

Antitrust & Trade Law > ... > Trade Practices & Unfair Competition > State Regulation > Scope

Real Property Law > Ownership & Transfer > General Overview

HN1[ ]  Trade Practices & Unfair Competition, State Regulation
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The Unclaimed Property Act, N.C. Gen. Stat. § 116B-78(a1) (2013), governs an agreement if its primary purpose is 
to locate, deliver, recover, or assist in the recovery of property that is distributable to the owner or presumed 
abandoned. Agreements covered by the statute must be in writing and include certain disclosures regarding the 
property at issue and the fee being charged for the property's recovery. Unclaimed Property Act, N.C. Gen. Stat. § 
116B-78(b) (2013). The statute also generally limits the maximum allowable property finder's fee. Unclaimed 
Property Act, N.C. Gen. Stat. § 116B-78(b)(6) (2013). A violation of the provisions of the statute constitutes an 
unfair or deceptive act or practice in violation of N.C. Gen. Stat. § 75-1.1 (2013). Unclaimed Property Act, N.C. Gen. 
Stat. § 116B-78(g) (2013).

Administrative Law > Judicial Review > Standards of Review > General Overview

HN2[ ]  Judicial Review, Standards of Review

An appellate court's review of a superior court order entered upon review of an administrative agency decision 
involves a two-fold task: (1) to determine whether the trial court exercised the appropriate scope of review and, if 
appropriate, (2) to decide whether the court did so properly.

Administrative Law > Agency Adjudication > General Overview

Administrative Law > Agency Rulemaking > Rule Application & Interpretation > Validity

HN3[ ]  Administrative Law, Agency Adjudication

See N.C. Gen. Stat. § 150B-4(a) (2009).

Administrative Law > Judicial Review > Standards of Review > General Overview

HN4[ ]  Judicial Review, Standards of Review

N.C. Gen. Stat. § 150B-51(b) (2009) provides that the trial court may reverse or modify the agency's decision if the 
substantial rights of the petitioners may have been prejudiced because the agency's findings, inferences, 
conclusions, or decisions are: (1) In violation of constitutional provisions, (2) in excess of the statutory authority or 
jurisdiction of the agency, (3) made upon unlawful procedure, (4) affected by other error of law, (5) unsupported by 
substantial evidence admissible under N.C. Gen. Stat. §§ 150B-29(a), 150B-30, or 150B-31 in view of the entire 
record as submitted, or (6) arbitrary, capricious, or an abuse of discretion.

Administrative Law > Judicial Review > Standards of Review > General Overview

HN5[ ]  Judicial Review, Standards of Review

The General Assembly's revised version of N.C. Gen. Stat. § 150B-51, enacted in 2011 N.C. Sess. Law 398, § 27, 
applies to contested cases commenced on or after 1 January 2012.

Administrative Law > Judicial Review > Standards of Review > De Novo Standard of Review

Administrative Law > Judicial Review > Reviewability > Factual Determinations
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Administrative Law > Judicial Review > Reviewability > Questions of Law

Administrative Law > Judicial Review > Standards of Review > Substantial Evidence

HN6[ ]  Standards of Review, De Novo Standard of Review

During judicial review of an administrative agency's final decision, the substantive nature of each assignment of 
error dictates the standard of review. The first four grounds for reversing or modifying an agency's decision 
provided in N.C. Gen. Stat. § 150B-51(b) (2009) give rise to questions of law and the trial court, accordingly, 
reviews arguments based on those grounds de novo. However, the fifth and sixth grounds for reversing or 
modifying an agency's decision set out in § 150B-51(b) involve factual inquiries, and the trial court, therefore, 
reviews arguments on those two grounds under the whole record test.

Administrative Law > Judicial Review > Standards of Review > De Novo Standard of Review

HN7[ ]  Standards of Review, De Novo Standard of Review

Under the de novo standard of review, the trial court considers the matter anew and freely substitutes its own 
judgment for the agency's.

Administrative Law > Judicial Review > Standards of Review > Substantial Evidence

HN8[ ]  Standards of Review, Substantial Evidence

In conducting "whole record" review, the trial court must examine all the record evidence in order to determine 
whether there is substantial evidence to support the agency's decision. When the trial court reviews an 
administrative decision under the whole record test, it may not substitute its judgment for the agency's as between 
two conflicting views, even though it could reasonably have reached a different result had it reviewed the matter de 
novo.

Administrative Law > Judicial Review > Remedies > Declaratory Judgments

HN9[ ]  Remedies, Declaratory Judgments

See N.C. Gen. Stat. § 150B-4(a).

Administrative Law > Judicial Review > Standards of Review > De Novo Standard of Review

HN10[ ]  Standards of Review, De Novo Standard of Review

In a trial de novo, a court conducts a new trial on the entire case as if there had been no trial in the first instance. A 
de novo standard of review applies when the trial court acts in the capacity of an appellate court and reviews an 
agency decision for errors of law and procedure.

Administrative Law > Judicial Review > Standards of Review > De Novo Standard of Review
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Administrative Law > Agency Adjudication > General Overview

HN11[ ]  Standards of Review, De Novo Standard of Review

When reviewing the issue whether an agency had good cause to decline to issue a declaratory ruling, the reviewing 
court must first determine whether the record supports the reasons given by the agency for declining to issue a 
ruling. If the reviewing court determines there is record support for the reason given by the agency, the reviewing 
court then reviews de novo whether the reason given constitutes good cause to decline to issue a ruling.

Administrative Law > Agency Adjudication > General Overview

HN12[ ]  Administrative Law, Agency Adjudication

An agency has good cause to decline to issue a ruling where the agency had already issued a ruling on the same 
matter and issuing a second ruling would, therefore, constitute a waste of administrative resources.

Counsel: Ward and Smith, P.A., by A. Charles Ellis and Joseph A. Schouten, for petitioner-appellant.

Attorney General Roy Cooper, by Assistant Solicitor General Gary R. Govert, Special Deputy Attorney General K.D. 
Sturgis, and Special Deputy Attorney General M.A. Kelly Chambers, for respondent-appellee.

Judges: GEER, Judge. Chief Judge MARTIN and Judge STROUD concur.

Opinion by: GEER

Opinion

 [*385]   [**246]  Appeal by petitioner from order entered 11 September 2012 by Judge W. Osmond Smith, III in 
Wake County Superior Court. Heard in the Court of Appeals 9 September 2013.

GEER, Judge.

Petitioner Equity Solutions of the Carolinas, Inc. appeals from the trial court's order affirming the North Carolina 
Department of State Treasurer's decision to deny Equity Solutions' request for a declaratory ruling and dismissing 
Equity Solutions' petition for judicial review of the State Treasurer's decision. On appeal, while Equity Solutions 
contends that the trial court applied an improper standard of review when reviewing the State Treasurer's decision 
to deny Equity Solutions' request for a declaratory ruling, we hold that the trial court employed the correct standard 
of review.

Further, Equity Solutions contends that  [***2] the State Treasurer in fact issued a "de facto ruling" against Equity 
Solutions on the merits that the trial court should have reviewed. We disagree. The State Treasurer never rendered 
a declaratory ruling, and the merits of Equity Solutions' arguments were, therefore, not before the trial court and are 
not before this Court.

Facts

Equity Solutions is a business that identifies the possible existence of surplus funds remaining from foreclosure 
sales and contacts people  [*386]  or entities it believes are entitled to some or all of the surplus funds. After then 
entering into an agreement with the owner of the surplus funds, Equity Solutions files before the clerk of the 
superior court holding the surplus funds a special proceeding pursuant to N.C. Gen. Stat. § 1-339.71 (2013).
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Equity Solutions asserts that it attached to its "Petition for Surplus Funds" initiating the special proceeding a copy of 
its agreement with the owner of the surplus funds, which purports to assign the right to the funds to Equity Solutions 
in exchange for payment of a percentage of the amount of the funds. If the clerk of court allows the petition and 
directs that the foreclosure surplus funds be paid to Equity Solutions,  [***3] then Equity Solutions pays the owner of 
the surplus funds the portion of the funds designated in the agreement.

The State has contended that Equity Solutions' business constitutes the recovery of abandoned and unclaimed 
property governed by the Unclaimed Property Act, N.C. Gen. Stat. §§ 116B-51 et seq. (2013). HN1[ ] N.C. Gen. 
Stat. § 116B-78(a1) (2013) governs an "agreement . . . if its primary purpose is to locate, deliver, recover, or assist 
in the recovery of property that is distributable to the owner or presumed abandoned." Agreements covered by the 
statute must be in writing and include certain disclosures regarding the property at issue and the fee being charged 
for the property's recovery. N.C. Gen. Stat. § 116B-78(b). The statute also generally limits the maximum allowable 
property finder's fee. N.C. Gen. Stat. § 116B-78(b)(6). A violation of the provisions of the statute constitutes an 
unfair or deceptive act or practice in violation of N.C. Gen. Stat. § 75-1.1 (2013). N.C. Gen. Stat. § 116B-78(g).

On 11 May 2010, the Attorney General of North Carolina issued an investigative demand to Equity Solutions 
seeking documents relating to Equity Solutions' business, claiming that it involved  [***4] the recovery of abandoned 
or unclaimed property located in North Carolina. In April and June 2010, Allen Martin, an employee of the State 
Treasurer's office, sent letters to two county clerks of court stating that the agreements between Equity Solutions 
and its clients filed by Equity Solutions in superior court violated N.C. Gen. Stat. § 116B-78 and were, therefore, 
invalid.

On 18 June 2010, Equity Solutions submitted a letter to the State Treasurer describing its business model and 
attaching two sets of business documents that Equity Solutions claimed were representative of those it had used in 
the past and those it planned to use  [**247]  in the future. Equity Solutions requested that the State Treasurer 
issue "a declaratory ruling as to the applicability of N.C. Gen. Stat. § 116B-78 to the  [*387]  assignment 
agreements which Equity Solutions has employed in its business operations in the past . . . and the agreements it 
intends to employ in the future . . . ."

On 13 August 2010, the State, through the Attorney General and the State Treasurer, filed an action against Equity 
Solutions and several individuals alleging claims for racketeering, unfair and deceptive practices, and unjust 
enrichment (the  [***5] "enforcement action"). The complaint alleged that the assignment agreements referred to in 
Equity Solutions' request for a declaratory ruling were, in fact, "sham agreements" that were not supported by 
consideration. The complaint further alleged that Equity Solutions' business model included inducing "the apparent 
owners to agree to pay defendant Equity Solutions a 'contingency fee' and other fees and charges" that exceed the 
statutory maximum property finder's fee under the Unclaimed Property Act and that those contingency fee 
agreements constituted the real agreements between the parties. The complaint alleged that since the contingency 
fee agreements did not comply with N.C. Gen. Stat. § 116B-78 for several reasons, they were unenforceable.

On 16 August 2010, the State Treasurer sent a letter to Equity Solutions declining to issue a declaratory ruling and 
stating:

Pursuant to N.C.G.S. § 150B-4 and 20 N.C.A.C. 01F 0205, I have determined that the issuance of a 
declaratory ruling is undesirable. Therefore, the Petitioner's request is denied for the following reasons:

1. The subject matter of the request is the subject of active litigation in Wake County between Equity 
Solutions, the  [***6] State Treasurer, and the Attorney General.
2. The request seeks application of N.C.G.S. § 116B-78 to an "Absolute Assignment" and "Conveyance 
Agreement" without disclosing the full factual setting surrounding these documents, including any 
representations made to induce the apparent owner to sign these documents, and the manner in which 
any of these documents may have been used in court proceedings seeking disbursement of unclaimed or 
abandoned funds.

3. The request involves disputed issues of material fact, including whether the "Absolute  [*388]  
Assignment" represents an actual agreement between the parties.
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4. The proposed "Purchase Agreement" offers only blank spaces for its material terms, such as the 
amount of the finder's fee, and the amount of the costs and expenses to be borne by the apparent owner.

On 15 September 2010, Equity Solutions filed a petition for judicial review of the State Treasurer's denial of its 
request for a declaratory ruling. On 15 October 2010, the State Treasurer moved to dismiss Equity Solutions' 
petition for judicial review pursuant to Rules 12(b)(1), (6), and (7) of the Rules of Civil Procedure.

On 18 October 2010, the defendants in the enforcement action, including  [***7] Equity Solutions, filed an answer, 
motions to dismiss, a motion for Rule 11 sanctions, counterclaims against the State, and a third-party complaint 
against State Treasurer Janet Cowell, individually. On 17 November 2010, the State filed a motion to dismiss the 
third-party complaint against the State Treasurer, individually, and the counterclaims against the State. On 11 
September 2012, the trial court entered an order denying the defendants' motions to dismiss in the enforcement 
action, but granting the State's motion to dismiss the counterclaims and third-party complaint in the enforcement 
action.

Also on 11 September 2012, the trial court entered an order affirming the State Treasurer's decision to deny Equity 
Solutions' request for a declaratory ruling and dismissing Equity Solutions' petition for judicial review. Equity 
Solutions timely appealed the order to this Court.

Discussion

HN2[ ] "This Court's review of 'a superior court order entered upon review of an administrative agency decision, . . 
. [involves a] two-fold  [**248]  task: (1) [to] determine whether the trial court exercised the appropriate scope of 
review and, if appropriate; (2) [to] decide whether the court did so properly.'" In re Denial of NC IDEA's Refund of 
Sales, 196 N.C. App. 426, 433-34, 675 S.E.2d 88, 94-95 (2009)  [***8] (quoting Cnty. of Wake v. N.C. Dep't of Env't 
& Natural Res., 155 N.C. App. 225, 233-34, 573 S.E.2d 572, 579 (2002)).

Here, Equity Solutions sought a declaratory ruling from the State Treasurer pursuant to N.C. Gen. Stat. § 150B-4(a) 
(2009).1 N.C. Gen. Stat. § 150B-4(a)  [*389]  provides in relevant part: HN3[ ] "On request of a person aggrieved, 
an agency shall issue a declaratory ruling as to the validity of a rule or as to the applicability to a given state of facts 
of a statute administered by the agency or of a rule or order of the agency, except when the agency for good cause 
finds issuance of a ruling undesirable."

After the State Treasurer denied Equity Solutions' request for a declaratory ruling, Equity Solutions petitioned the 
trial court for judicial review. The trial court's review of the State Treasurer's denial was governed by N.C. Gen. Stat. 
§ 150B-51(b)  [***9] (2009).2 HN4[ ] N.C. Gen. Stat. § 150B-51(b) provides that the trial court may

reverse or modify the agency's decision . . . if the substantial rights of the petitioners may have been prejudiced 
because the agency's findings, inferences, conclusions, or decisions are:

(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of the agency;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

1 The General Assembly enacted a revised version of N.C. Gen. Stat. § 150B-4 in 2011 N.C. Sess. Law ch. 398, § 56 (effective 
June 18, 2011). Given the date of Equity Solutions' request for a declaratory ruling and the State Treasurer's denial of Equity 
Solutions' request, the revised version of N.C. Gen. Stat. § 150B-4 does not apply to this case.

2 HN5[ ] The General Assembly's revised version of N.C. Gen. Stat. § 150B-51, enacted in 2011 N.C. Sess. Law ch. 398, § 27, 
applies "to contested cases commenced on or after" 1 January 2012 and, therefore, does not apply to this case. Id.
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(5) Unsupported by substantial evidence admissible under G.S. 150B-29(a), 150B-30, or 150B-31 in view 
of the entire record as submitted; or

(6) Arbitrary, capricious, or an abuse of discretion.

HN6[ ] "During judicial review of an administrative agency's final decision, the substantive nature of each 
assignment of error dictates the standard of review." In re Denial, 196 N.C. App. at 432, 675 S.E.2d at 94. The first 
four grounds for reversing or modifying an agency's decision provided in N.C. Gen. Stat. § 150B-51(b) give rise to 
 [***10] questions of law and the trial court, accordingly, reviews arguments based on those grounds de novo. In re 
Denial, 196 N.C. App. at 433, 675 S.E.2d at 94. However, the fifth and sixth grounds for reversing or modifying an 
agency's decision set  [*390]  out in N.C. Gen. Stat. § 150B-51(b) involve factual inquiries, and the trial court, 
therefore, reviews arguments on those two grounds under the whole record test. In re Denial, 196 N.C. App. at 433, 
675 S.E.2d at 94.

HN7[ ] "Under the de novo standard of review, the trial court 'consider[s] the matter anew[] and freely substitut[es] 
its own judgment for the agency's[.]'" Id. (quoting Mann Media, Inc. v. Randolph Cnty. Planning Bd., 356 N.C. 1, 13, 
565 S.E.2d 9, 17 (2002)). HN8[ ] "In conducting 'whole record' review, the trial court must examine all the record 
evidence in order to determine whether there is substantial evidence to support the agency's decision." Id. "When 
the trial court reviews an administrative decision under the whole record test, it 'may not substitute its judgment for 
the agency's as between two conflicting views, even though it could reasonably have reached a different result had 
it reviewed the matter de novo.'" Id. (quoting Watkins v. N.C. State Bd. of Dental Exam'rs, 358 N.C. 190, 199, 593 
S.E.2d 764, 769 (2004)).

In  [***11] this case, in reviewing the State Treasurer's decision, the trial court concluded (1) that "[t]here is 
substantial, competent evidence to support each of the State Treasurer's reasons for denying the requested 
declaratory  [**249]  rulings" and (2) that "[t]he State Treasurer's reasons for denying the request, each standing 
alone or taken together, constitute 'good cause' for the denial." The trial court further observed that "material factual 
representations in, and omissions from, Equity Solutions' request . . . presented merely hypothetical circumstances 
and did not provide 'a given state of facts' regarding genuine and legally valid 'assignments' about which Equity 
Solutions is presently 'aggrieved' within the meaning of N.C. Gen. Stat. § 150B-4."

The order additionally found:

Regarding Equity Solutions' proposed new "Purchase Contracts," on the face of the record and Equity 
Solutions' pleadings, these documents are simply possible future contracts, with several material terms not 
provided by Equity Solutions. Therefore, Equity Solutions is not presently "aggrieved" regarding the possible 
validity or invalidity of those potential contracts under N.C. Gen. Stat. § 116B-78 (whatever their material 
 [***12] terms may end up being), and the State Treasurer therefore could not have lawfully rendered an 
advisory opinion on that matter as well.

The trial court ultimately concluded that "[t]he State Treasurer's denial of the request for declaratory rulings was not 
arbitrary, capricious, an  [*391]  abuse of discretion, or otherwise in violation of substantive or procedural law."

I

Equity Solutions first argues that the trial court erred in limiting its decision to whether the State Treasurer properly 
declined to give a declaratory ruling. Equity Solutions argues that the trial court should have reached — and this 
Court should reach — the merits of Equity Solutions' request for a declaratory ruling and hold that N.C. Gen. Stat. § 
116B-78 does not apply to its business model. Equity Solutions contends that the State Treasurer issued a "de 
facto ruling" denying its request on the merits since the State Treasurer "made [her] position very clear, through 
[her] Complaint in the State Action and by the actions taken by Allen Martin and the Attorney General's Office, that 
Section 116B-78 did apply to Equity Solutions' business arrangements."

However, investigative actions by the Attorney General's Office, letters  [***13] from a State Treasurer's Office 
employee to two county clerks of court, and allegations in the enforcement action complaint do not individually or 
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collectively constitute a formal decision by a State agency that is legally binding on Equity Solutions and the State 
Treasurer, as a formal declaratory ruling would be. See N.C. Gen. Stat. § 150B-4(a) (HN9[ ] "A declaratory ruling 
is binding on the agency and the person requesting it unless it is altered or set aside by the court."). Since there has 
been no declaratory ruling that actually binds Equity Solutions and the State Treasurer, there was no decision on 
the merits before the trial court or this Court.

Equity Solutions nonetheless contends that because its request sought a decision on a solely legal issue — 
whether N.C. Gen. Stat. § 116B-78 applies to its business model as described in its request to the State Treasurer 
— and because this Court reviews legal issues de novo, this Court can properly reach the merits of the request for 
a declaratory ruling. Equity Solutions' argument appears to confuse the concept of HN10[ ] a trial de novo, in 
which a court conducts a "'new trial on the entire case . . . as if there had been no trial in the first 
 [***14] instance[,]'" N.C. Dep't of Env't & Natural Res. v. Carroll, 358 N.C. 649, 661 n.3, 599 S.E.2d 888, 895 n.3 
(2004) (quoting Black's Law Dictionary 1512 (7th ed. 1999)), with the concept of a de novo standard of review "that 
applies when the trial court acts, as here, in the capacity of an appellate court and reviews an agency decision for 
errors of law and procedure," id. (internal citation omitted). Again, because there has been no agency decision on 
the  [*392]  merits in this case, there is no decision to which this Court can apply a de novo standard of review.

We, therefore, offer no opinion on the merits of Equity Solutions' request for a declaratory ruling. That issue was not 
before the trial court and is not before this Court.

 [**250]  II

Equity Solutions next argues that the trial court applied an improper standard of review when reviewing the petition 
from the State Treasurer's denial of its request for a declaratory ruling. We disagree.

HN11[ ] When reviewing the issue whether an agency had good cause to decline to issue a declaratory ruling, the 
reviewing court must first determine whether the record supports the reasons given by the agency for declining to 
issue a ruling. Cf. Charlotte-Mecklenburg Hosp. Auth. v. Bruton, 145 N.C. App. 190, 191-92, 550 S.E.2d 524, 525-
26 (2001)  [***15] (setting out pertinent facts in record supporting agency's determination that good cause existed to 
decline to issue declaratory ruling). If the reviewing court determines there is record support for the reason given by 
the agency, the reviewing court then reviews de novo whether the reason given constitutes good cause to decline 
to issue a ruling. Id. at 193, 550 S.E.2d at 526.

Here, the trial court's order detailed the facts in the record supporting the State Treasurer's reasons for declining to 
issue a ruling. The court then determined that there was "substantial, competent evidence to support each of the 
State Treasurer's reasons for denying the requested declaratory rulings." Thus, the order demonstrates that the 
court properly reviewed the record and found there was evidence supporting the State Treasurer's reasons for 
declining to issue a ruling.

After determining that the record supported the reasons given by the State Treasurer, the trial court further 
concluded, in a separately numbered conclusion of law, that the "State Treasurer's reasons for denying the request, 
each standing alone or taken together, constitute 'good cause' for the denial." Given this language, we hold that 
 [***16] the trial court properly applied a de novo standard of review to the issue whether the reasons set forth by 
the trial court constituted good cause to decline to issue a ruling. We note, however, that the better practice is for a 
trial court reviewing an agency decision to expressly state which standard of review it has applied to each distinct 
issue decided in an order.

Equity Solutions nonetheless points to the language in the trial court's order stating that the court "reviewed the 
whole record to  [*393]  determine whether there is substantial, competent evidence to support the denial of the 
request for declaratory rulings" in support of its contention that the court erroneously applied the whole record test 
rather than de novo review. However, this language supports our determination that the trial court first properly 
concluded that the record contained evidence supporting the State Treasurer's reasons for declining to issue a 
ruling, and it does not demonstrate that the trial court erroneously applied whole record review to the legal issue 
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before the trial court: whether the reasons given by the State Treasurer constituted good cause. The trial court, 
therefore, applied the proper standard  [***17] of review.

III

Equity Solutions next contends that even if the trial court did apply the proper standard of review, the court erred in 
affirming the State Treasurer's determination that good cause existed to decline to issue a ruling. We, like the trial 
court, review this issue de novo. Id.

The first three reasons given by the State Treasurer in declining to issue a ruling were (1) that the subject matter of 
the request was "the subject of active litigation in Wake County between Equity Solutions, the State Treasurer, and 
the Attorney General"; (2) that the request failed to disclose the "full factual setting" of Equity Solutions' business 
model, including "any representations made to induce the apparent owner" to sign the conveyance and assignment 
agreements used by Equity Solutions; and (3) that the request involved "disputed issues of material fact," including 
whether the assignment agreements represented "an actual agreement between the parties." The trial court 
agreed.

Equity Solutions has conceded on appeal that this declaratory ruling action concerns "the same subject matter" as 
the enforcement action and that the issues presented  [**251]  in its request for a declaratory ruling will probably 
 [***18] be decided in the course of the enforcement action. In addition, in its request for a declaratory ruling, Equity 
Solutions did not disclose that it entered into contingency fee agreements with the owners of surplus funds prior to 
entering into subsequent conveyance and assignment agreements. Equity Solutions later filed an affidavit of its vice 
president in superior court that acknowledged its practice of entering into an initial "Authority to Represent & 
Contingency Fee Agreement" with the apparent owners. It was these contingency fee agreements that the Attorney 
General and State Treasurer contended, in the enforcement action, constituted, in whole or in part, the actual 
agreements between the parties.

 [*394]  This Court has previously held that HN12[ ] an agency had good cause to decline to issue a ruling where 
the agency had already issued a ruling on the same matter and issuing a second ruling would, therefore, constitute 
a waste of administrative resources. Id. at 192-93, 550 S.E.2d at 526-27; Catawba Mem'l Hosp. v. N.C. Dep't of 
Human Res., 112 N.C. App. 557, 563, 436 S.E.2d 390, 393 (1993). Although the State Treasurer had not, in this 
case, already decided the issue presented in Equity Solutions'  [***19] request, we believe that the principle 
underlying the holdings in Charlotte-Mecklenburg Hospital and Catawba Memorial Hospital is also applicable here.

It would be a waste of administrative resources for the State Treasurer to issue a ruling on a matter that would likely 
be judicially determined during the course of pending litigation between Equity Solutions and the State Treasurer. 
This is particularly true since the trial court ruling on the issues in the enforcement action will have the benefit of a 
fully developed factual record following discovery, while Equity Solutions' request to the State Treasurer presented 
only an alleged factual basis for a ruling that did not mention the contingency fee agreements that Equity Solutions 
has since admitted were part of its business model. Indeed, the State Treasurer was aware that the request 
submitted by Equity Solutions presented the State Treasurer with an inadequate record from which to issue a ruling.

Equity Solutions, however, asserts that the State Treasurer should not be allowed to "manufacture 'good cause' to 
avoid issuing a ruling" by, as here, "filing a complaint on the same subject matter after  [***20] receiving the request 
for a ruling." However, the record shows that the Attorney General and State Treasurer were openly investigating 
Equity Solutions at least one month prior to the time of Equity Solutions' request and that Equity Solutions was 
aware of that investigation. We do not believe that the Attorney General or the State Treasurer's discretion in 
determining when to file their enforcement action resulting from months of investigation should have been curtailed 
because of the timing of Equity Solutions' decision to request a declaratory ruling from the State Treasurer. The 
State Treasurer was not required to allow Equity Solutions to preempt the enforcement proceedings by requesting a 
declaratory ruling.

With respect to the issue of a factual dispute, Equity Solutions contends that the "sole purpose" of N.C. Gen. Stat. § 
150B-4 is for an agency to aid an aggrieved person by applying the statute to a "given set of facts." Equity Solutions 
asserts that "[t]he agency is not charged with a broader authority to investigate the 'given set of facts' to determine 
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 [*395]  whether other legal issues exist or to otherwise assess the legal validity or viability of the proposed 
transaction . .  [***21] . ."

However, in Catawba Memorial Hospital, this Court determined that the set of facts provided by the petitioner in its 
belated request for a declaratory ruling would not control where the agency had already closed the record of a 
contested case hearing on the same matter, and the agency had determined, in the contested case, the actual facts 
to be inconsistent with the set of facts provided in the petitioner's request. See 112 N.C. App. at 563, 436 S.E.2d at 
393 ("Whereas a declaratory ruling by definition involves the application of a statute or agency rule to a given state 
of facts, the facts regarding [the petitioner's] proposed surgical services were established by the record in the 
contested case."). Similarly, here, the State Treasurer  [**252]  was not obligated to ignore the existence of the 
information regarding this same matter that had been discovered during the investigation that led to the 
enforcement action when deciding whether good cause existed to decline to issue a ruling on Equity Solutions' 
request.

Equity Solutions also cites Hope-A Women's Cancer Ctr., P.A. v. N.C. Dep't of Health & Human Servs., 203 N.C. 
App. 276, 691 S.E.2d 421 (2010), disc. review denied, 365 N.C. 87, 706 S.E.2d 254 (2011),  [***22] in support of its 
argument that its failure to provide a more factually complete request for a declaratory ruling did not constitute good 
cause for the State Treasurer to decline to issue a ruling. However, the Court in Hope did not address whether 
circumstances existed, in that case, that would have constituted good cause to deny issuing a ruling since the 
agency, in fact, issued a ruling on the relevant request. Id. at 279, 282, 691 S.E.2d at 423, 425. Hope does not, 
therefore, support Equity Solutions' argument.

We, accordingly, hold that the State Treasurer, and the trial court, properly determined that good cause existed to 
decline to issue a ruling on Equity Solutions' request, based on the first three grounds asserted by the State 
Treasurer, as it related to the business practices already used by Equity Solutions at the time of the request.

The issue remains whether the State Treasurer had good cause to decline to issue a ruling as to the business 
practice that Equity Solutions planned to employ in the future. With respect to the agreements that Equity Solutions' 
request stated that it proposed to use, the State Treasurer declined to issue a ruling regarding the propriety of those 
 [***23] agreements because "[t]he proposed 'Purchase Agreement[]' offer[ed] only blank spaces for its material 
terms, such as the amount of the finder's fee, and the amount of the costs and expenses to be borne by the  [*396]  
apparent owner." As the State Treasurer noted, the purchase agreement Equity Solutions claimed it planned to use 
in the future had blank spaces for material terms, including the percentage of the surplus funds which would be paid 
by Equity Solutions to the apparent owner in exchange for the apparent owner's selling Equity Solutions the owner's 
right to the funds — in other words, Equity Solutions' fee.

In Diggs v. N.C. Dep't of Health & Human Servs., 157 N.C. App. 344, 345, 578 S.E.2d 666, 667 (2003), the 
petitioner was a custodial parent of three children and had previously been the caretaker of her niece, and she 
petitioned an agency for a declaratory ruling that the practice of calculating the debt owed to the State when an 
adult caretaker accepts payment of benefits under certain government programs was invalid. In order to 
demonstrate that she was a "person aggrieved" under N.C. Gen. Stat. § 150B-4, the petitioner set out "two 
hypothetical situations involving whether child  [***24] support paid by the biological father of petitioner's children . . 
. pursuant to a court order for the support of their biological children may be taken by the State for reimbursement of 
earlier and separate public assistance grants made solely for the use and benefit of petitioner's niece . . . ." Diggs, 
157 N.C. App. at 347, 578 S.E.2d at 668.

On appeal, this Court held that the petitioner was not entitled to a declaratory ruling since she was "not presently 
aggrieved." Id. at 348, 578 S.E.2d at 668. The Court reasoned that the petitioner's request presented merely 
hypothetical scenarios that were not certain to occur and, therefore, the petitioner could not show that her legal 
rights had, in some way, been impaired. Id., 578 S.E.2d at 668-69. Because the agency had, nonetheless, issued a 
ruling on the petitioner's request, the court further held that "the request was ineffective to trigger the issuance of a 
declaratory ruling, and the declaratory ruling has no effect, binding or otherwise, on petitioner . . . ." Id. at 349, 578 
S.E.2d at 669.
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Similarly, here, the State Treasurer could properly determine that good cause existed to deny Equity Solutions' 
request for a declaratory ruling  [***25] as to the potential future agreements since, given the missing material terms 
of the contracts, any ruling on whether the contracts were in compliance with N.C. Gen. Stat. § 116B-78 would be 
purely hypothetical. Notably, the allegations in the enforcement action that the agreements actually  [**253]  used 
by Equity Solutions in the past violated N.C. Gen. Stat. § 116B-78 are focused, in part, on allegations that the fees 
charged by Equity Solutions exceeded the statutory limit for property finder's fees. Yet, the proposed purchase 
agreements did not specify the amount of the finder's fee.

 [*397]  In the absence of a proposed agreement setting out all terms material to the request for a declaratory 
ruling, the State Treasurer did not have authority to issue a ruling because, as in Diggs, she was presented only 
with a hypothetical scenario, and Equity Solutions could not show that any of its legal rights were legally impaired. 
We, therefore, hold that the State Treasurer had good cause to decline to issue a ruling as to the future purchase 
agreements based upon the fourth ground provided by the State Treasurer.

In sum, the trial court applied the proper standard of review and did not err in affirming the  [***26] State Treasurer's 
decision to decline to issue a ruling on Equity Solutions' request based upon all four grounds provided by the State 
Treasurer. Consequently, we affirm the trial court's order.

Affirmed.

Chief Judge MARTIN and Judge STROUD concur.

End of Document
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RUTH A. KING, by and through her attorney-in-fact, WALTER A. WARREN, Plaintiff, v. STATE OF NORTH 
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County Superior Court.  
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Core Terms

certification, summary judgment, practical alternative, judicial review, trial court, proposed plan, practical use, 
alternatives, deprivation, peninsula, wetlands, fill, unreasonable exercise, essential element, reasonable value, fact 
finding, police power

Case Summary

Procedural Posture
Plaintiff landowner challenged an order from the Pender County Superior Court (North Carolina), which granted 
summary judgment for defendants, state and state agencies, in the landowner's action pursuant to N.C. Gen. Stat. 
§ 113A-123(b) (1994). The landowner alleged that the decisions of the Environmental Management Commission 
(EMC) and the Coastal Resources Commission (CRC) constituted a regulatory taking of her property without 
compensation.

Overview
The EMC and CRC denied the landowner's application for a major development permit. The landowner alleged that 
these decisions limited the use of her property so as to deny her all reasonable use of the property, thereby 
constituting a taking without compensation. The trial court granted summary judgment for the state and state 
agencies. On appeal, the court affirmed and held that: (1) the trial court properly treated the findings of fact in a 
judicial review proceeding as established for purposes of the taking action because the trial court upheld the EMC's 
findings; (2) the state established that its denial of the landowner's certification under § 401 of the Clean Water Act, 
33 U.S.C.S. § 1341, was not an unreasonable exercise of police power in violation of N.C. Gen. Stat. § 113A-123(b) 
(1994) because the state came forward with practical alternatives to the landowner's proposed plan in the review 
proceedings before the EMC; and (3) by establishing that practical alternatives existed to the landowner's proposed 
construction plan, the state met its burden of proving that the landowner was not deprived of all practical use and 
reasonable value of her property.
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Outcome
The court affirmed the trial court's order granting summary judgment in favor of the state and state agencies on the 
landowner's action alleging a taking of her property without just compensation.

LexisNexis® Headnotes

Administrative Law > Judicial Review > General Overview

Civil Procedure > Judgments > Preclusion of Judgments > Res Judicata

HN1[ ]  Administrative Law, Judicial Review

The general rule is that an essential issue of fact which has been litigated and determined by an administrative 
decision is conclusive between the parties in a subsequent action.

Evidence > Inferences & Presumptions > General Overview

Governments > Local Governments > Police Power

Real Property Law > Eminent Domain Proceedings > General Overview

Governments > Police Powers

HN2[ ]  Evidence, Inferences & Presumptions

N.C. Gen. Stat. § 113A-123(b) (1994) provides that any person affected by a final order or decision of the Coastal 
Resources Commission (CRC) may petition the superior court, whose duty is to determine whether such order so 
restricts the use of his property as to deprive him of the practical uses thereof and is therefore an unreasonable 
exercise of the police power because the order constitutes the equivalent of taking without compensation. The 
burden of proof shall be on petitioner as to ownership and the burden of proof shall be on the CRC to prove that the 
order is not an unreasonable exercise of the police power.

Civil Procedure > ... > Summary Judgment > Entitlement as Matter of Law > Appropriateness

Civil Procedure > Judgments > Summary Judgment > General Overview

Civil Procedure > ... > Summary Judgment > Burdens of Proof > General Overview

Civil Procedure > ... > Summary Judgment > Burdens of Proof > Movant Persuasion & Proof

Civil Procedure > ... > Summary Judgment > Opposing Materials > General Overview

Civil Procedure > ... > Summary Judgment > Entitlement as Matter of Law > General Overview

Civil Procedure > ... > Summary Judgment > Entitlement as Matter of Law > Genuine Disputes

HN3[ ]  Entitlement as Matter of Law, Appropriateness

125 N.C. App. 379, *379; 481 S.E.2d 330, **330; 1997 N.C. App. LEXIS 98, ***1
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Under N.C. R. Civ. P. 56(c), summary judgment is appropriate when there are no genuine issues of material fact 
and any party is entitled to judgment as a matter of law. The party moving for summary judgment may meet its 
burden of establishing the lack of a triable issue by proving an essential element of the opposing party's claim is 
nonexistent, or by showing through discovery that the opposing party will not be able to come forward with evidence 
to support an essential element of its claim. If the moving party meets its burden, the opposing party must show that 
a genuine issue of fact exists or must provide an excuse for not doing so.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Real Property Law > Eminent Domain Proceedings > General Overview

Real Property Law > Inverse Condemnation > Regulatory Takings

HN4[ ]  Fundamental Rights, Eminent Domain & Takings

There are two categories of regulatory action that require a finding of a compensable taking: regulations that 
compel physical invasions of property and regulations that deny an owner all economically beneficial or productive 
use of property.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Real Property Law > Eminent Domain Proceedings > General Overview

Real Property Law > Inverse Condemnation > Regulatory Takings

HN5[ ]  Fundamental Rights, Eminent Domain & Takings

The standard for a regulatory taking affecting economically beneficial or productive use of property is whether there 
has been a deprivation of all economically beneficial or productive use of the property.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Real Property Law > Eminent Domain Proceedings > General Overview

HN6[ ]  Fundamental Rights, Eminent Domain & Takings

The test for determining whether a taking has occurred is whether the property has a practical use and a 
reasonable value.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Real Property Law > Eminent Domain Proceedings > General Overview

Real Property Law > Inverse Condemnation > Regulatory Takings

HN7[ ]  Fundamental Rights, Eminent Domain & Takings

125 N.C. App. 379, *379; 481 S.E.2d 330, **330; 1997 N.C. App. LEXIS 98, ***1
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In the context of a regulatory taking affecting economically beneficial or productive use of property, the test is not 
what particular development of the property will be most economically beneficial to the plaintiff, but instead, whether 
the plaintiff has been deprived of all practical use and reasonable value of the property.

Headnotes/Syllabus

Headnotes

Environmental Protection, Regulation, and Conservation § 45 (NCI4th)-- fill permits -- Topsail Sound -- findings of 
fact from prior proceeding -- binding 

The trial court did not err in an action arising from the denial of permits to place fill material on a peninsula in 
Topsail Sound by treating facts found in a judicial review proceeding as binding for purposes of this action where 
the Environmental Management Commission's (EMC's) findings of fact were upheld in a prior appeal.

Environmental Protection, Regulation, and Conservation § 45 (NCI4th)-- fill permits denied -- takings claim -- 
practical alternatives to proposed construction plan 

In an action under N.C.G.S. § 113A-123(b) arising from the denial of permits to place fill material on a peninsula in 
Topsail Sound, the State met its burden of establishing that its denial of plaintiff's Section 401 certification was not 
an unreasonable exercise of police power by coming forward with practical alternatives to plaintiff's proposed plan.

Environmental Protection, Regulation, and Conservation § 45 (NCI4th); Constitutional Law § 103 (NCI4th)-- denial 
of fill permits -- takings claim -- practical alternatives to construction plan 

The State met its burden of proving that plaintiff's takings claim, which arose from the denial of permits to place fill 
material on a peninsula in Topsail Sound, lacks an essential element for purposes of summary judgment by 
establishing that practical alternatives exist to plaintiff's proposed construction plan. Plaintiff's evidence only 
establishes that the property cannot be put to its highest and best use, but the test is whether plaintiff has been 
deprived of all practical use and reasonable value of the property, not what particular development of the property 
will be most economically beneficial to plaintiff. If plaintiff submits a plan to the State for the development of the 
property that is consistent with the alternatives enunciated by the State and the State fails to approve such plan, 
then plaintiff may avail herself of the remedies available under N.C.G.S. § 113A-123(b).

Supreme Court's views as to what constitutes "taking," within meaning of Fifth Amendment's prohibition against 
taking of private property for public use without just compensation. 89 L. Ed. 2d 977. 

Counsel: Wheatly, Wheatly, Nobles & Weeks, P.A., by C. R. Wheatly, III, for plaintiff-appellant.

Attorney General Michael F. Easley, by Assistant Attorney General Robin W. Smith, for the State.  

Judges: WALKER, Judge. Judges LEWIS and SMITH concur.  

Opinion by: WALKER 

Opinion

 [*381]   [**331]  WALKER, Judge.

On 3 March 1989, plaintiff, Ruth A. King, by and through her attorney-in-fact, submitted an application for a major 
development permit under the Coastal Area Management Act (CAMA), N.C. Gen. Stat. §§ 113A-100 to -134.3 
(1994), to place between 10,000 and 20,000 cubic yards of fill material on her property, which consists of an eight-

125 N.C. App. 379, *379; 481 S.E.2d 330, **330; 1997 N.C. App. LEXIS 98, ***1
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acre peninsula in Topsail Sound. Plaintiff planned to build a marl/rock road down the center of the property and a 
fifty lot subdivision along this road. Subsequently, plaintiff modified the permit application pursuant to a consent 
agreement with the Division of Coastal Management (DCM) to eliminate [***2]  the proposed subdivision. 
Thereafter, the application covered only the filling of the road bed and construction of a bulkhead around the 
perimeter of the peninsula. Representatives of the United States Army Corps of Engineers (COE) later determined 
that the interior two acres of the peninsula contained freshwater wetlands subject to flooding by storm tides and 
surface water runoff. Since plaintiff intended to place fill in the wetlands, she was required to obtain a permit from 
COE pursuant to Section 404 of the Clean Water Act, 33 U.S.C.A. § 1344 (1986). According to Section 401 of the 
Clean Water Act, 33 U.S.C.A. § 1341 (1986), applicants for Section 404 permits must provide COE with certification 
that the discharge of fill material is consistent with state water quality standards. The Division of Environmental 
Management (DEM), part of the Department of Environment, Health and Natural Resources, reviews Section 401 
certification requests, and the Environmental Management Commission (EMC) makes the final decision to grant or 
deny the certification. On 14 September 1990, DEM denied plaintiff's request for Section 401 certification, and on 3 
October 1990, DCM denied plaintiff's application [***3]  for a CAMA permit. Plaintiff appealed the denial of the 
CAMA permit application to the Coastal Resources Commission (CRC) and appealed the denial of the Section 410 
certification request to EMC. On 10 October 1991,  [*382]  CRC ordered DCM to issue a CAMA permit to plaintiff, 
but directed DCM to condition the permit on whether plaintiff obtained Section 401 certification prior to the 
commencement of construction. DCM issued the permit to plaintiff on 20 November 1991.

On 28 October 1991, EMC denied plaintiff's request for Section 401 certification, finding that the proposed wetland 
fill would degrade surrounding shellfish waters. EMC also found that there were less environmentally damaging 
alternatives for the construction of the road other than plaintiff's proposed plan. Plaintiff then sought judicial review 
of both EMC and CRC's orders. On judicial review, the trial court reversed EMC's denial of Section 401 certification, 
but affirmed CRC's decision to condition the  [**332]  CAMA permit on whether plaintiff acquired Section 401 
certification prior to the commencement of construction. EMC appealed the trial court's order to this Court, and in 
King v. N.C. Environmental Mgmt. Comm., 112 N.C. App. 813, 436 S.E.2d 865 (1993), we reversed the order of the 
trial court and upheld EMC's findings [***4]  of fact in support of its decision to deny plaintiff's Section 401 
certification.

On 5 February 1992, plaintiff filed the present action pursuant to N.C. Gen. Stat. § 113A-123(b), alleging that the 
decisions of EMC and CRC (collectively, the State) limited the use of her property so as to deny her all reasonable 
use of the property, thereby constituting a taking without compensation. The State subsequently moved for 
summary judgment. In response to the State's motion for summary judgment, plaintiff presented the affidavit of 
James L. Powell, a registered land surveyor, who stated that the only practical way to subdivide the property was to 
build the road down the center of the property. Otherwise, houses would have to be constructed on "stilts" or 
bridges would have to be built from one side of the peninsula to the other. Plaintiff also presented the affidavit of 
Collice C. Moore, a licensed real estate appraiser, who opined that the property would have a fair market value of $ 
1,360,000.00 if it were developed according to plaintiff's proposed plan, but otherwise the property would have a fair 
market value of $ 3,700.00. Moore's estimate of value was based on the approach that the [***5]  property could 
only be developed with the road and utilities being constructed down the center of the property. The trial court 
granted the State's motion for summary judgment on 24 August 1995.

On appeal, plaintiff first argues that the trial court erred by granting summary judgment in that the trial court 
erroneously treated the  [*383]  findings of fact in the judicial review proceeding as established for purposes of this 
action. In Weeks v. N.C. Dept. of Nat. Resources and Comm. Development, 97 N.C. App. 215, 223, 388 S.E.2d 
228, 232, cert. denied, 326 N.C. 601, 393 S.E.2d 890 (1990), this Court stated that HN1[ ] "the general rule is that 
an essential issue of fact which has been litigated and determined by an administrative decision is conclusive 
between the parties in a subsequent action." In Weeks, CRC denied plaintiff's application for a CAMA permit to 
build a 900-foot long pier in the tidal water adjacent to his property.  Id. at 216-17, 388 S.E.2d at 229. Without 
seeking judicial review of CRC's findings, plaintiff filed a complaint pursuant to N.C. Gen. Stat. § 113A-123(b) 
alleging that CRC's actions were an unreasonable exercise of police power and amounted to an 
unconstitutional [***6]  taking of his property.  Id. at 217, 388 S.E.2d at 229. CRC moved for summary judgment 
based on its factual findings in plaintiff's administrative appeal.  Id. at 218, 388 S.E.2d at 230. This Court held that 
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because plaintiff did not object to or seek judicial review of CRC's findings of fact, he was "barred from relitigating 
the same issues of fact that the Commission resolved after hearing evidence concerning [his] application." Id. at 
224, 388 S.E.2d at 233.

In the present case, plaintiff sought judicial review of EMC's findings of fact, which were upheld in the prior appeal. 
Since this Court upheld EMC's findings, see King, 112 N.C. App. 813, 436 S.E.2d 865 (1993), they are now binding 
on plaintiff's taking claim. Thus, the trial court did not err by treating the facts found in the judicial review proceeding 
as binding for purposes of this action.

HN2[ ] N.C. Gen. Stat. § 113A-123(b) states that any person affected by a final order or decision of CRC may 
petition the superior court, whose duty is to

determine whether such order so restricts the use of his property as to deprive him of the practical uses thereof 
. . . and is therefore an unreasonable exercise [***7]  of the police power because the order constitutes the 
equivalent of taking without compensation. The burden of proof shall be on petitioner as to ownership and the 
burden of proof shall be on the Commission to prove that the order is not an unreasonable exercise of the 
police power, as aforesaid.

Plaintiff next contends that in order to establish that CRC's decision is not an unreasonable exercise of police 
power, the State must first  [*384]  show that practical alternatives exist to  [**333]  plaintiff's proposed plan that 
prevent plaintiff's property from being rendered valueless. Therefore, plaintiff argues that the State has failed to 
come forward with evidence that practical alternatives exist to her proposed plan as required.

EMC made the following findings of fact which were upheld on judicial review, and which the trial court accepted as 
binding on the present action:

f. In a letter addressed to [Plaintiff's] attorney in fact . . . DEM employee A. Preston Howard, Jr. requested that 
Petitioner provide information on alternatives to filling the wetlands on [Plaintiff's] property . . . .

g. [Plaintiff] did not respond to Preston Howard's request for alternative [***8]  proposals in his letter of April 21, 
1989. [Plaintiff] has made no efforts to show that there are no practical alternatives, believing instead that the 
burden of developing practical alternatives rests with [DEM].
h. There may be one or more practicable alternatives [for development of the property], including rerouting the 
proposed road from the center of the property to the south side or elevating some of the proposed houses over 
the wetland on pilings. [Plaintiff] has conducted no investigation and has made no showing that these 
alternatives are not practicable.

The State contends that because EMC's decision has no effect on three-quarters of plaintiff's property, and 
because other alternatives for road construction and development of the property are available, an essential 
element of plaintiff's takings claim, deprivation of all practical use and reasonable value, is eliminated.

Plaintiff claims that the evidence, by way of affidavits she presented, demonstrate that there are no practical 
alternatives to her proposed plan. However, this evidence only establishes that since plaintiff will be unable to 
subdivide the full eight-acre peninsula and locate [***9]  the road and utilities in the center of the property, the 
property cannot be put to its highest and best use. The evidence presented by the State demonstrates that six 
acres of the peninsula can be subdivided without restriction, and that even the wetlands themselves can be 
developed provided that houses are built on pilings. Because the State came forward with practical alternatives to 
plaintiff's proposed plan in the review proceedings before EMC, the State met its burden  [*385]  for purposes of 
establishing that its denial of plaintiff's Section 401 certification was not an unreasonable exercise of police power in 
violation of N.C. Gen. Stat. § 113A-123(b).

The State also met its burden of proving that plaintiff's claim lacks an essential element for purposes of summary 
judgment. HN3[ ] Under N.C.R. Civ. P. 56(c), summary judgment is appropriate when there are no genuine issues 
of material fact and any party is entitled to judgment as a matter of law. The party moving for summary judgment 
may meet its burden of establishing the lack of a triable issue by proving an essential element of the opposing 
party's claim is nonexistent, or by showing through discovery that the opposing party will not [***10]  be able to 
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come forward with evidence to support an essential element of its claim.  Lowe v. Bradford, 305 N.C. 366, 369, 289 
S.E.2d 363, 366 (1982). If the moving party meets its burden, the opposing party must show that a genuine issue of 
fact exists or must provide an excuse for not doing so. Id.

By establishing that practical alternatives exist to plaintiff's proposed plan, the State has shown that an essential 
element of plaintiff's takings claim, the deprivation of all practical use and reasonable value of the property, does 
not exist. Thus, the trial court properly granted summary judgment in favor of the State.

The rule set forth by the United States Supreme Court in Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 
120 L. Ed. 2d 798, 112 S. Ct. 2886 (1992), also compels the conclusion that there has been no taking of plaintiff's 
property. In Lucas, the Court established HN4[ ] two categories of regulatory action that require a finding of a 
compensable taking: regulations that compel physical invasions of property and regulations that deny an owner all 
economically beneficial or productive use of property.  Id. at 1015, 120 L. Ed. 2d at 812-13.

 [**334]  Our case does not fall within [***11]  the first category of regulatory takings, since there has been no 
physical invasion of plaintiff's property, but does fit into the second category. HN5[ ] The standard for this second 
category, whether there has been a deprivation of all economically beneficial or productive use of the property, is 
similar to the standard set forth by our Supreme Court in Finch v. City of Durham, 325 N.C. 352, 384 S.E.2d 8, reh'g 
denied, 325 N.C. 714, 388 S.E.2d 452 (1989). In Finch, the Court stated that HN6[ ] "the test for determining 
whether a taking has occurred . . . is whether the property . . . has a practical use and a reasonable value." Id. at 
364, 384 S.E.2d at 15.

 [*386]  As with any property owner who wishes to develop property, plaintiff would like to maximize her profits by 
developing the property to the fullest extent possible. However, HN7[ ] the test is not what particular development 
of the property will be most economically beneficial to plaintiff, but instead, whether plaintiff has been deprived of all 
practical use and reasonable value of the property. By establishing that practical alternatives exist to plaintiff's 
proposed construction plan, the State has met its burden of proving that [***12]  plaintiff has not been deprived of all 
practical use and reasonable value of her property. If, however, plaintiff submits a plan to the State for the 
development of the property that is consistent with the alternatives enunciated by the State, and if the State fails to 
approve such plan, then plaintiff may avail herself of the remedies available under N.C. Gen. Stat. § 113A-123(b).

Affirmed.

Judges LEWIS and SMITH concur.  

End of Document
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Opinion

 [*1]  DECISION

This matter came on for hearing before Fred G. Morrison Jr., Senior Administrative Law Judge, on June 9, 2003, in 
Surf City, North Carolina.

ISSUES

Issue 1. Whether the Surf City Local Permit Officer properly found that Mr. Sasser's August 16, 2002, application for 
a Coastal Area Management Act (CAMA) minor development permit  to construct  a pedestal house on his lot and 
extend a protective   berm   oceanward  was inconsistent with:

Rule 15A N.C.A.C. 7H .0306(a)(1) which requires any development to be landward  of the frontal   dune  or long-
term erosion   setback  whichever is farthest from the first line  of stable  natural vegetation  or measurement line if 
applicable; and Rule 15A N.C.A.C. 7H .0308(b)(2) which prohibits broadening or extending existing frontal   dunes  
in an oceanward  direction in the absence of an emergency  or beach   renourishment  project?

Issue 2. Whether the Surf City Local Permit Officer properly found that Mr. Sasser's CAMA permit application  
should be denied under N.C. Gen. Stat. 113A-120(a)(8) because the proposed development was inconsistent with 
the rules of the Coastal Resources Commission?
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Issue 3. Whether N.C. Gen. Stat. 113A-121.1(a) of the [*2]  CAMA limits Mr. Sasser to challenging "the decision on 
his application" by the Surf City Local Permit Officer within 20 days of the permit decision, but bars him from 
challenging other decisions by the Town of Surf City or the Division of Coastal Management which were made more 
than 20 days previously or which were not permit decisions or both?

Issue 4. Whether N.C. Gen. Stat. 113A-123(b) of the CAMA, which provides that any person who has an interest in 
land within an area of environmental concern affected by a final decision  of the Coastal Resources Commission 
may petition the Superior Court for "a jury trial on all issues of fact" to determine whether his property has been 
taken without compensation, provides an "exclusive remedy" which cannot be determined in any other proceeding, 
and bars Mr. Sasser from raising any regulatory or physical taking claim under CAMA or other constitutional issues 
in a contested case  proceeding?

FACTS FROM 1996 ACQUISITION OF LOT TO 1997 RECOMMENDED DECISION UPHOLDING DENIAL OF 
CAMA PERMIT FOR RESIDENCE AND DENYING VARIANCE  REQUEST

1. Petitioner Glenn Sasser ("Sasser") is the owner of a lot which is located on Topsail Island at 1502 North [*3]  
Shore Drive, Town of Surf City, Pender County. The lot is located between North Shore Drive and the Atlantic 
Ocean. The Town of Surf City ("Surf City") is a municipality formed under the laws of the State of North Carolina 
("the State") whose geographic limits are in both Pender and Onslow Counties.

2. Under the Coastal Area Management Act (CAMA), the Coastal Resources Commission (CRC) promulgates 
policies and regulations to manage development and protect coastal resources in various areas of environmental 
concern (AECs). N.C. Gen. Stat. 113A-100  et seq. The Division of Coastal Management (DCM), N.C. Department 
of Environment and Natural Resources, reviews CAMA permit applications and grants or denies permits on behalf 
of the CRC. The Town of Surf City has the authority to review and grant or deny applications for CAMA minor 
development permits because it has a program approved by the CRC.

3. In the present contested case,  Mr. Sasser is challenging the denial on September 30, 2002, by the Surf City 
Local Permit Officer, of his application for a CAMA minor development permit  to construct  a pedestal house on his 
lot at Surf City and extend an existing frontal   dune   oceanward. 

4.  [*4]  The history of this matter extends back to 1996 when Mr. Sasser first purchased the lot with a residence on 
it. As addressed more fully below, an Administrative Law Judge issued a Recommended Decision on December 30, 
1997, upholding the denial of a CAMA minor development permit  sought by Mr. Sasser to rebuild his residence 
after it was destroyed  by Hurricane  Fran. The 1997 Recommended Decision also found that Mr. Sasser had failed 
to show that he should be granted a variance  from the Coastal Resources Commission's erosion   setback  
requirement. The Recommended Decision was not contested by Mr. Sasser and became final by operation of the 
law.

5. More recently, in January of 2003, the Commission denied Mr. Sasser's petition for a variance  to allow his 
current development proposal. He has not sought judicial review of the Commission's decision in Superior Court.

6. The dimensions of the lot as platted are 60 feet  wide along the road and beach  frontage by 125 feet  deep along 
the sides from the road to the seaward boundary. For purposes of this proceeding, the parties have no position 
regarding the present location of the oceanward  boundary of the lot.

7. The Sasser lot is located within  [*5]  the Ocean Hazard Area of Environmental Concern designated by the 
Coastal Resources Commission (CRC) in Rule 15A N.C.A.C. 7H .0304.

8. Glenn Sasser acquired the lot and single-family residence thereon in March of 1996, and used the house as a 
primary residence until it was destroyed  in September of 1996, as a result of Hurricane  Fran

9. The residence on the Sasser lot was built well before the effective date of the CAMA. [The 1997 Recommended 
Decision from the prior contested case  between Mr. Sasser and the Division of Coastal Management says the 
residence was built some "40 years ago".]
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10. At the time Mr. Sasser purchased the lot in 1996, the first line  of stable  natural vegetation  on the lot was 
proximate to or landward  of the oceanward  side of the residence, thus making the residence a nonconforming 
structure as defined in Rule 15A N.C.A.C. 7J .0211, and a new residence could not have been located on the 
Sasser lot consistent with the minimum 60 foot   erosion   setback  from at least 1992 onwards.

11. Mr. Sasser contends that he did not know of the erosion   setback  requirement when he purchased the lot and 
residence.

12. The CRC adopted an erosion   setback  requirement which is set forth [*6]  in Rule 15A N.C.A.C. 7H .0306(a). 
The Commission sought to protect private (and public) oceanfront  structures from damage by gradual erosion  over 
a life span of 30 years. Thirty years is significant because this is the life of many mortgages. The erosion   setback  
is computed at 30 times the average annual erosion  rate. By protecting structures from gradual erosion  over 30 
years, the Commission sought to reduce the likelihood that the structures will have to be moved prematurely, keep 
the public beach  free from damaged structures and debris, and minimize public expenditures for cleanup and 
repair. The Commission also sought to protect life and property from overwash, accelerated erosion,  and debris 
during storm events.

13. If the annual erosion  rate for a stretch of beach  is two feet  or less per year, which is the rate where Mr. 
Sasser's lot is located, an erosion   setback  of 60 feet  (30 years times two feet)  is required for small structures, 
such as single-family residences.

14. The erosion   setback  is measured  from the first line  of stable  natural vegetation  with certain exceptions 
which are not relevant here. "This line represents the boundary between the normal dry sand   beach  which [*7]  is 
subject to constant flux due to waves, tides, storms and wind and the more stable  upland areas. It is generally 
located at or immediately oceanward  of the seaward toe of the frontal   dune  or erosion  escarpment."

15. During Hurricane  Bertha in July of 1996, there was extensive erosion  and overwash on the Sasser lot and in 
the general vicinity.

16. As a result of Hurricane  Bertha, the first line  of stable  natural vegetation  was eroded  away on the Sasser lot 
and on both sides for a distance of several blocks.

17. During Hurricane  Fran in September of 1996, the residence on the Sasser lot was destroyed,  except for a 
number of pilings.

18. Following Hurricane  Fran, the Sasser lot was a flat beach  area extending from the ocean to the road at the 
rear of the lot, and the high tides sometimes flowed over the road.

19. Following Hurricane  Fran, the Federal Emergency  Management Agency (FEMA) paid for an emergency   berm  
(post-Fran emergency   berm)  to provide temporary protection to the residences, roads, and other structures which 
remained on the oceanfront  at Surf City. Since this was a Federal project, it required a consistency determination, 
not a CAMA permit.

20. Following Hurricane  Fran,  [*8]  there was no first line  of stable  natural vegetation  on the Sasser lot or on the 
adjacent lots from which the erosion   setback  could be measured.  Aerial photography taken on August 8, 1996, 
between Hurricanes  Bertha and Fran, showed no vegetation  on a long stretch of oceanfront,  including Sasser's 
lot, from which a vegetation  line could be located.

21. Glenn Sasser applied to the Surf City Local Permit Officer on May 2, 1997, for a CAMA minor development 
permit  to reconstruct a residence on his lot, and the Local Permit Officer denied his application in a letter dated 
June 19, 1997, because a residence could not be located on the lot consistent with the minimum 60 foot   erosion   
setback. .

22. Mr. Sasser commenced a contested case  proceeding in the Office of Administrative Hearings to challenge the 
denial of his May 2, 1997, permit application.  He also requested a variance  from the Coastal Resources 
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Commission, which matter was heard before the Office of Administrative Hearings because the parties could not 
stipulate to the relevant facts.

23. The Administrative Law Judge recommended upholding the denial of Mr. Sasser's permit application  and 
denying his variance  request, and this Recommended [*9]  Decision became final by operation of the law. Sasser 
did not seek review of the Recommended Decision in 97 EHR 0763, and it was never considered by the Coastal 
Resources Commission. To the extent they are relevant here, the Findings of Fact and Conclusions of Law in the 
1997 Recommended Decision are res judicata with regards to the factual and legal issues disputed during the prior 
permit appeal and variance  request.

FACTS REGARDING SURF CITY'S CONSTRUCTION OF TWO PROTECTIVE   SAND   DUNES  IN 1998 AND 
1999 AND DAMAGE FROM HURRICANE  FLOYD IN 1999

24. On October 16, 1997, the Town of Surf City applied for a CAMA permit to construct  a post-Fran protective   
dune  along 6.2 miles of beachfront in Surf City. The Town represented in its permit application  that based on the 
advice of the Attorney General "permission from individual property owners will be solicited to perform the dune  
restoration activities that occur on private property." On January 20, 1998, the DCM issued CAMA Major 
Development Permit  No. 8-98 to Surf City authorizing the "one time" construction of the dune  restoration project, 
and the Town completed the project.

25. During Hurricane  Floyd in 1999, there was extensive [*10]   sand   erosion  and overwash on the Sasser lot 
and in the general vicinity, and what remained of the previous protective   dune  was destroyed.  The damage 
extended northward over a number of lots almost into Pender County.

26. Following Hurricane  Floyd, the Sasser lot was part of a flat beach  area extending from the ocean back to the 
road.

27. The majority of the sand  which had eroded  from the beach  and the protective   dune  was on the road and 
under the houses landward  of the road.

28. At the request of Surf City, Steve Benton, Geologist and Coastal Hazards Specialist, Division of Coastal 
Management, accompanied by Steve Padgett, Local Permit Officer for Surf City, staked the alignment of the 
protective   dune  which the Town constructed  after Hurricane  Floyd.

29. The goal was to align the post-Fran protective   sand   dune  so that it would provide the best possible storm 
protection. Where the dune  was staked depended on the conditions along each stretch of beach,  but the desired 
alignment of the dune  was 65 feet  or more landward  of the wet sand   beach  (high tide line) to allow sufficient 
distance to dissipate the wave energy, but oceanward  of any remaining houses, streets and utility lines. 
Maintaining [*11]  public travel and access along the beach  was also a consideration. Upon reconsideration, Mr. 
Sasser agreed that the dune  alignment was 60 or 65 feet  from the wet sand. 

30. The Town applied for a minor modification to CAMA Major Development Permit  No. 8-98 authorizing another 
"one time" construction of the protective   dune. 

31. On September 28, 1999, the DCM issued a minor modification to CAMA Major Development Permit  No. 8-98 
authorizing a "one-time" construction by the Town of Surf City of the protective   dune   destroyed  during Hurricane  
Floyd. The Town constructed  a new dune  of somewhat larger dimensions than the previous one. Beach  
bulldozing was also authorized.

32. The dune  crossed the oceanward  end of the Sasser lot, but the parties make no stipulation as to whether the 
Town gave notice to, or obtained the consent of, Mr. Sasser prior to constructing it. Mr. Sasser contends that the 
Town proceeded without notice or his consent.

SEPTEMBER 30, 2002, DENIAL OF PERMIT APPLICATION  FOR CAMA PERMIT FOR PEDESTAL HOUSE 
AND DUNE  EXTENSION AND RESULTING PERMIT APPEAL AND VARIANCE  REQUEST
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33. Because of erosion,  the oceanward  side of the post-Floyd protective   dune  across the Sasser lot [*12]  is 
steeper than when it was constructed,  but the landward  side of the dune  corresponds to the CAMA depiction of 
what it should be.

34. Mr. Padgett agreed that the protective   dune  tended to be steeper and higher on the landward  side than a 
natural dune. 

35. The post-Floyd protective   dune  which the Town constructed  across Mr. Sasser's lot has eroded  somewhat 
since it was constructed,  as evidenced by the sharp erosion  escarpment and the grass which has recently fallen 
on the beach. 

36. There is presently a first line  of stable  natural vegetation  along the crest of what remains of the protective   
dune  most recently constructed  by the Town of Surf City and Jim Gregson of the Division of Coastal Management 
drew a line on two photographs to show where this current line is located.

37. The first line  of stable  natural vegetation  is located along the oceanward  side of the crest of the protective   
dune  immediately landward  of a sharp erosion  escarpment between the dune  and the beach. 

38. There is some vegetation  on the oceanward  slope of the dune  which consists of pioneer species. The erosive 
forces in this area are too great for enough stable   vegetation  to become established to constitute a  [*13]   first 
line  of stable  natural vegetation. 

39. In a permit application  dated August 16, 2002, Mr. Sasser applied to the Surf City Local Permit Officer for a 
CAMA minor development permit  to construct  a pedestal house on his lot landward  of the protective   dune,  to 
extend the protective   dune   oceanward  by bringing in suitable fill sand  from off the site, and to establish a new 
first line  of stable  natural vegetation   oceanward  of the present line. The present protective   dune  and vegetation  
line would not be disturbed.

40. Because he did not have enough information upon which to act, Mr. Padgett, the Surf City Local Permit Officer, 
helped Mr. Sasser prepare a drawing showing the vegetation  line in relation to the proposed development.

41. On September 30, 2002, Mr. Padgett denied the permit application  because it was inconsistent with Rules 15A 
N.C.A.C. 7H .0306(a)(3) and .0308(b)(2) of the CRC.

42. Rule 15A N.C.A.C. 7H .0306(a)(3) provides that if there is no primary dune,  but a frontal   dune  exists in the 
AEC on or landward  of the lot on which the development is proposed, the development shall be landward  of the 
frontal   dune  or landward  of the long-term erosion   setback  line, whichever is [*14]  the farthest from the first line  
of stable  natural vegetation  or measurement line, if applicable.

43. The Coastal Resources Commission established a measurement line in Onslow and Pender Counties after 
Hurricane  Fran which allowed the use of some aerial photography taken after Hurricane  Bertha to determine 
where the erosion   setback  line should be measured  from. Since the vegetation  line has recovered, it is now used 
to determine where the erosion   setback  should be measured  from.

44. Rule 15A N.C.A.C. 7H .0305(e) defines a "frontal   dune"  as "the first mound of sand  located landward  of the 
ocean beach  having sufficient vegetation,  height, continuity, and configuration, all for protective  value."

45. The post-Fran protective   dune  is a frontal   dune,  but given Mr. Sasser's permit application,  it makes no 
difference whether the protective   dune  is a "frontal   dune"  since his proposed house was landward  of the toe of 
the dune. 

46. The erosion   setback  for small structures should be 60 feet  if the annual long-term erosion  rate is two feet  or 
less per year.

47. The parties agree that the erosion   setback  on the Sasser lot is 60 feet   measured   landward  from the first 
line  of stable  natural vegetation.  [*15] 

2003 N.C. ENV LEXIS 14, *11

Attachment B 
Exhibit J-41



Page 6 of 11

48. The Division of Coastal Management and Town of Surf City determined that the first line  of stable  natural 
vegetation  on the Sasser lot is located approximately 46 feet   oceanward  of the road right-of-way, so that the 
minimum 60 foot   erosion   setback  as measured   landward  from the vegetation  line falls on the paved road 
itself.

49. The parties agree that a residence cannot presently be located on the Sasser lot consistent with the minimum 
60 foot   erosion   setback  as determined by the Respondent.

50. Under the rules of the CRC, the protective   dune   constructed  by Surf City is of no significance in determining 
whether Mr. Sasser may build  a residence on his lot.

51. What is controlling is the location of the first line  of stable  natural vegetation  from which the erosion   setback  
is measured.  The vegetation  line just happens to be currently located on the protective   dune. 

52. There is nothing in the record showing that the vegetation  line which is on the crest of the protective   dune  
was planted by the Town of Surf City or the DCM.

53. Rule 15A N.C.A.C. 7H .0308(b)(2) provides that "Existing primary and frontal   dunes  shall not, except for 
beach  nourishment and emergency  situations, be broadened [*16]  or extended in an oceanward  direction."

54. Mr. Sasser's permit application  did not say there was any emergency,  and the Local Permit Officer and the 
Division's District Management did not know of any.

55. Mr. Sasser proposes to place fill material on the oceanward  side of the existing protective   dune  and to plant 
native vegetation  to stabilize the fill area and create a new first line  of stable  natural vegetation   oceanward  of 
the present vegetation  line.

56. Mr. Sasser wants to establish a new vegetation  line far enough oceanward  so that he can locate his proposed 
residence on it consistent with the minimum 60 foot   erosion   setback. 

57. Much of the fill material would be placed oceanward  of the existing protective   dune  on what is now the upper 
side of the beach  in an area overwashed by high tides.

58. The post-Fran protective   dune  has eroded  away wherever it was aligned oceanward  of the remaining 
houses, and whenever property owners have sought to expand the protective   berm  by pushing up sand,  the sand  
has quickly eroded  away.

59. No sand  has been pumped in the course of a publicly-financed beach   renourishment  program on the Sasser 
lot or between the lot and the ocean. The feasibility [*17]  of a beach   renourishment  project is under study.

60. Beach   renourishment  consists of the town-wide or area-wide pumping of sand  to raise the elevation and 
width of the beach.  Mr. Sasser's permit application  does not propose any beach   renourishment. 

61. On October 21, 2002, Mr. Sasser applied to the Coastal Resources Commission for a variance  allowing him to 
construct  a pedestal house on his lot and to expand the protective   dune   oceanward.  The variance  request was 
presented to the CRC based upon extensive facts stipulated to by the parties.

62. Several days before an April, 2003, meeting of the Coastal Resources Commission, Mr. Sasser submitted a 
modified development proposal to the Commission which the Commission decided not to consider because it was 
not timely filed under its rules. Also, the Local Permit Officer never considered the modified proposal so there is no 
way of knowing whether he would have granted or denied a permit.

63. On April 23, 2003, the Coastal Resources Commission denied Mr. Sasser's request for a variance  from Rules 
15A N.C.A.C. 7H .0306(a) and .0308(b) upon finding that he had failed to satisfy the four variance  criteria set forth 
in N.C. Gen. Stat. 113A-120.1.  [*18] 
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64. On October 21, 2002, Mr. Sasser also commenced a contested case  proceeding in the Office of Administrative 
Hearings to challenge the denial of his most recent permit application. 

65. In testimony on June 9, 2003, Mr. Sasser basically contended: (1) that the Commission's erosion   setback  and 
oceanfront  development regulations are predicated upon the existence of certain natural features which do not 
exist at Surf City where the predominant features are the result of governmental actions; and (2) that there are 
regulatory and physical obstacles which result from actions of the State, the Town, and both acting in concert, 
which unfairly limit the use of his lot, along with natural forces.

66. Hiram Williams, a local realtor and contractor, testified that Topsail Island "virtually had no sand   dunes  left on 
it after Hurricane  Bertha. . . . What we had even before Hurricane  Bertha were dunes  that had been established 
by man. That's the case."

67. Mr. Williams testified that the "beach"  in the area of Mr. Sasser's lot is somewhat steep and consists of shelly 
(coquina) sand  which makes it difficult to drive on, although there are other places which are equally as bad. Mr. 
Sasser has not [*19]  proposed driving on the "beach" .

68. If Mr. Sasser cannot locate a residence on his lot consistent with the erosion   setback  requirement, CAMA 
would allow a parking area, swimming pool, campsite, temporary amusement stand, storage shed, elevated deck, 
gazebo, and walkway thereon without him having to comply with the Commission's erosion   setback.  The parties 
do not stipulate whether such uses would be allowed under other applicable laws or would be physically or 
economically feasible.

69. Mr. Williams agreed that it was physically possible to build  a structure on Mr. Sasser's lot, such as an 
amusement stand or gazebo.

70. When asked if he was aware of any "physical characteristics" on the Sasser lot which make it any more difficult 
to build  on than the nearby lots, Mr. Padgett answered "No, sir."

71. Mr. Williams testified that it would be difficult to build  atop the "berm"  because of "its height and inability to get 
a machine on it." Mr. Sasser is proposing to construct  a house landward  of the "berm" , not atop it, and has not 
submitted any development proposal to build  on top of the berm. 

72. Mr. Williams testified that it was economically impossible to construct  an amusement stand,  [*20]  storage 
shed, elevated deck, gazebo, or walkway on the "berm" . On cross-examination, he said "but it would still cost me 
more to build  a structure there than it would right down beside the street." Mr. Williams also said "I'm somewhat 
confused by the question myself, but if you went up on top of the dune,  if it were permissible, yes, you could build  
a structure up there. . . ."

73. He agreed that if you went to another lot with an identical berm  it would cost more to build  on than a flat lot.

74. Mr. Williams also agreed that he was expressing his opinion about economic feasibility without knowing the 
requirements which would be included in any permits, and such requirements would influence the cost.

75. Under Rule 15A N.C.A.C. 7H .0309(a), certain structures, including an amusement stand, parking area, storage 
shed, elevated deck, swimming pool, gazebo, or walkway, may be allowed seaward of the erosion   setback  but 
landward  of the vegetation  line subject to certain conditions. Mr. Sasser failed to offer any evidence to show that 
such conditions could not be satisfied on his lot.

76. Mr. Williams testified that if coquina sand  is pushed up on a lot, it does not revegetate as quickly [*21]  as a lot 
with fine sand,  but this is not an issue since the parties stipulated that there is presently a first line  of stable  
natural vegetation  atop the protective   berm   constructed  by the Town. He recognized that a man-made berm  
could become a stable  naturalized dune  over time.

77. Mr. Williams could not recall whether he observed the staking of the present post-Floyd protective   dune. 
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78. Immediately to the south of the Sasser lot, there is a 20 foot  wide public beach  access with a wooden walkway 
which runs from North Shore Drive to the public beach.  DENR provided funding for construction of the beach  
crossover.

79. Mr. Sasser testified that the Town of Surf City had placed gravel on his lot and introduced photographs showing 
the gravel.

80. Mr. Padgett says gravel was placed on the right-of-way on either side of the street and in front of the beach  
access, but was not purposely placed on Mr. Sasser's lot.

81. The Town of Surf City put a sign on the beach  access next to Mr. Sasser's lot which said "Keep Off the Dunes.  
$ 500.00 Fine." It also placed such signs at other beach  access points. The signs pertained to the town's property.

82. Some property owners purchased "Keep Off the [*22]   Dunes"  signs from the Town and placed them on their 
lots.

83. Mr. Sasser had never asked the Town of Surf City to remove the segment of the protective   dune  located 
across his lot. No sand  was put on the lot of one landowner who objected.

84. The protective   dune  across Mr. Sasser's lot has undergone some erosion,  and it has eroded  away where it 
went around the oceanward  side of houses. In areas where people have pushed up sand   oceanward  of the dune  
for protective  purposes, the sand  has washed away.

85. The evidence shows that any more oceanward  alignment of the dune  across Mr. Sasser's lot would have 
resulted in it eroding away.

86. The protective   dune  was constructed  in those areas which were breached by the ocean during Hurricane  
Floyd.

87. Mr. Sasser says "There's a lot of people that got permits didn't have 60 feet. "

88. Jim Gregson asserts that after Hurricane  Floyd three houses were constructed  in Surf City which did not 
comply with the 60 foot   erosion   setback  because permits had already been issued for them, the erosion   
setback  had been determined, and there was no significant change to the shoreline. Another house was completed 
after Hurricane  Floyd because the Commission's [*23]  rules allow a house to be completed once a permit has 
been issued, the erosion   setback  has been determined, and substantial progress is made towards its 
construction.

89. The Town has not issued any CAMA permits to construct  houses in the areas where it constructed  the post-
Fran and Bertha protective   dune  or the post-Floyd protective   dune,  but it has issued permits for houses in other 
areas along the oceanfront. 

90. The Town did construct  some beach  access points after Hurricane  Floyd.

91. Beach  bulldozing may be allowed under Rule 15A N.C.A.C. 7H .0308(a)(4) to repair a damaged dune  subject 
to certain conditions. If beach  bulldozing is proposed under this Rule to enhance the dune  system, the bulldozing 
must also comply with the restrictions on dune  expansion in Rule 15A N.C.A.C. 7H .0308(b).

92. Other lots in the vicinity of Sasser's have been eroded  to varying degrees and been overwashed by the tides as 
a result of Hurricanes  Bertha, Fran, Bonnie, and Floyd.

93. Other houses in the vicinity of Mr. Sasser's lot were destroyed  during Hurricane  Fran, and some of those 
houses cannot be rebuilt consistent with the Commission's minimum erosion   setback  requirement.

94. If the first line  [*24]  of stable  natural vegetation  becomes established far enough seaward that the CAMA 
permit officer determines that the erosion  setback  requirement will be complied with, Mr. Sasser will be able to 
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obtain a CAMA minor development permit  for his proposed residence provided that all the other applicable 
development standards are complied with.

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has jurisdiction over the parties and the subject matter of Mr. Sasser's 
appeal of the denial of his permit application. 

2. Glenn Sasser's contested case  petition was timely filed to challenge the September 30, 2002, denial of his 
permit application  by the Surf City Local Permit Officer.

3. The Surf City Local Permit Officer and Division of Coastal Management properly applied the rules of the Coastal 
Resources Commission in determining that there is a first line  of stable  natural vegetation  on the crest of the 
protective   dune  on the Sasser lot, that the erosion   setback  should be 60 feet  based on the annual long-term 
erosion  rate, and that the 60 foot   erosion   setback  should be measured   landward  from the vegetation  line. The 
fact that the protective   dune  is also a frontal   dune  does not [*25]  affect how the erosion   setback  should be 
determined under the circumstances.

4. There is substantial evidence in the form of the stipulations of the parties, the testimony of the witnesses, and the 
exhibits of the parties, to show that the Surf City Local Permit Officer with the assistance of the Division of Coastal 
Management properly determined that:

a. The pedestal house proposed by Glenn Sasser in his August 16, 2002, CAMA permit application  was located 
seaward, not landward,  of the 60 foot   erosion   setback  line, and thus was inconsistent with Rule 15A N.C.A.C. 
7H .0306(a)(3);

b. The extension of the post-Floyd protective   dune  in an oceanward  direction as proposed by Mr. Sasser in his 
August 16, 2002, permit application  constituted the oceanward  extension of an existing frontal   dune  in the 
absence of an emergency  or beach   renourishment  project, and thus was inconsistent with Rule 15A N.C.A.C. 7H 
.0308(b)(5); and

c. Mr. Sasser's August 16, 2002, permit application  should be denied under N.C. Gen. Stat. 113A-120(a)(8) 
because the proposed development was inconsistent with the rules of the Coastal Resources Commission.

5. To prevail in this proceeding, Mr. Sasser must show some substantive [*26]  or procedural error in the denial of 
his August 16, 2002, permit application. 

6. Mr. Sasser seeks to challenge the denial of his permit application  by showing that the rules of the Coastal 
Resources Commission are predicated upon the existence of certain natural features which do not exist at Surf City 
where the predominant features are the result of governmental action. The record shows that the Town, the State, 
the Federal government, and private individuals have modified the oceanfront  at Surf City for many years in an 
effort to protect private and public property. However, the post-Floyd protective   berm  provides no support for Mr. 
Sasser's argument because a first line  of stable  natural vegetation  has formed atop this protective   dune  and this 
vegetation  line is the point from which the erosion   setback  is measured.  Also, the protective   dune  serves as a 
frontal   dune  and provides protection to Mr. Sasser's lot from storms. He has not shown any basis for reversing the 
denial of his permit application  for this reason.

7. Mr. Sasser also seeks to challenge the denial of his permit application  by showing that there are regulatory and 
physical obstacles which result from actions of the [*27]  State, the Town, and both acting in concert, which unfairly 
limit the use of his lot along with natural forces. His claims with regards to physical obstacles and natural forces are 
inappropriate issues in a permit appeal, but might be appropriate in a proceeding for a hardship variance.  Under 
N.C. Gen. Stat. 113A-120.1(a)(2), a petitioner for a variance  must show, among other things, that "The hardships 
result from conditions which are peculiar to the property, such as the location, size, or topography of the property." 
Any limitations on the use of his property as a result of natural forces might be appropriate evidence to show 
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"unnecessary hardships" justifying a variance.   N.C. Gen. State 113A-120.1(a)(1). These issues are irrelevant to 
whether his application was properly denied.

8. The day-to-day wind and waves, as well as the four hurricanes,  which have affected Mr. Sasser's lot since 1996, 
are natural forces which affect all oceanfront  properties, and they are a risk taken by all oceanfront  property 
owners. A residence could not have been constructed  on the Sasser lot consistent with the erosion   setback  
requirement when he purchased it in 1996 and could not have been constructed  [*28]  from 1992 until today. 
These natural forces do not support granting him a permit which is inconsistent with the Commission's erosion   
setback  requirement and would potentially result in the harms to the public safety and general welfare which the 
Commission seeks to avoid.

9. Mr. Sasser's attempts to show that his permit denial should be reversed because of certain actions of the Town, 
such as placement of gravel along the street, posting "Keep Off The Dunes"  signs at beach  access points, making 
"Keep Off The Dunes"  signs available to private persons to post on their property, allowing other persons to build  
houses on lots not complying with the 60 foot   setback,  and permitting other persons to bulldoze beach   sand  to 
protect their threatened property, are also unsupported by the evidence or irrelevant or both.

10. Mr. Sasser also seeks to show that the Division of Coastal Management used an unscientific and arbitrary 
method in staking the alignment of the post-Floyd protective   dune.  In Webb v. N.C. DEHNR, 102 N.C. App. 767, 
404 S.E.2d 29 (1991), the use of "natural indicators" and observance of site conditions was found to be an 
acceptable [*29]  method of determining the "mean high water". Here the Division used the "wet sand   beach"  
which is a natural indicator to help align the protective   berm.  Given the conditions which existed along the 
oceanfront  after Hurricane  Floyd and the need to protect private and public property from further damage, the 
method used by the Division to stake the post- Floyd dune  alignment was reasonable.

11. Mr. Sasser has failed to show that it is physically and economically impossible to use his property for any of the 
uses allowed under Rule 15A N.C.A.C. 7H .0309(a) as exceptions to the erosion   setback  requirement. There is 
insufficient evidence to show that it is physically impossible to use the lot, particularly the flat area of the lot adjacent 
to the street, for a campsite, parking area, elevated deck, beach  accessway, gazebo, storage shed, or temporary 
amusement stand. While Mr. Williams' opinion that it is not economically feasible to build  on the lot is entitled to 
some weight, he admitted that he did not know what restraints would be imposed by any permits and that he would 
need this information to determine the cost of a project.

12. N.C. Gen. Stat. 113A-121.1(a) gives Mr. Sasser the  [*30]  right to commence a contested case  proceeding on 
"the decision on his application . . . within 20 days after the decision is made." He has appealed the denial of his 
permit application  under this subsection.

13. However, to contest the decision on someone else's permit application,  Mr. Sasser must file a third party 
hearing request under N.C. Gen. Stat. 113A-121.1(b) within 20 days of the "decision to grant or deny a minor or 
major development permit. " [Emphasis added.] He has never filed a third party hearing request with the 
Commission under this provision. This is the only way he can challenge the decision on someone else's permit 
application.  He is thus barred by the passage of time from raising any challenge to the 1996 Federal consistency 
determination by the Division of Coastal Management regarding the post-Fran emergency   berm,  the 1998 
decision by the Division to issue CAMA Major Development Permit  No. 8-98 authorizing the construction of a 
protective   dune,  the 1999 decision by the Division to modify CAMA Major Development Permit  No. 8-98 
authorizing the post-Floyd protective   dune,  and any other decisions made by the Town of Surf City or the Division 
of Coastal Management.  [*31]  In addition, the 1996 consistency determination was not a permit decision since it 
involved a Federal agency.

14. N.C. Gen. Stat. 113A-123(b) provides that any person who has an interest in land within an area of 
environmental concern affected by a final decision  of the Coastal Resources Commission may petition the Superior 
Court to determine whether his property has been taken without compensation. "Either party shall be entitled to a 
jury trial on all issues of fact. . . ." This subsection further provides that "The method provided in this subsection . . . 
shall be exclusive and such issue shall not be determined in any other proceeding." [Emphasis added.] The Office 
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of Administrative Hearings and Coastal Resources Commission therefore lack subject matter jurisdiction over Mr. 
Sasser's claims to the extent that he seeks to show that his property has been taken without compensation.

15. The Commission's decision not to consider Mr. Sasser's last minute modification to his development proposal 
and variance  request at its April 23, 2003, meeting was a final agency decision under N.C. Gen. Stat. 113A-120.1, 
is subject to judicial review under N.C. Gen. Stat. 113A-123(a), is  [*32]  not subject to review in this contested case  
proceeding, and is not entitled to any evidentiary weight here.

Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned renders the following:

DECISION

The decision by the Local Permit Officer of the Town of Surf City to deny Mr. Sasser's application for a CAMA minor 
development permit  to construct  a pedestal house and extend his lot oceanward  should be UPHELD.

ORDER

It is hereby ordered that the agency serve a copy of the final decision  on the Office of Administrative Hearings, 
6714 Mail Service Center, Raleigh, N.C. 27699-6714, in accordance with North Carolina General Statute 150B-
36(b).

NOTICE

The decision of the Administrative Law Judge in this contested case  will be reviewed by the agency making the 
final decision  according to the standards found in G.S. 150B-36(b)(b1) and (b2). The agency making the final 
decision  is required to give each party an opportunity to file exceptions to the decision of the Administrative Law 
Judge and to present written argument to those in the agency who will make the final decision.   G.S. 150B-36(a).

The agency that will make the final decision  in this contested  [*33]  case  is the N.C. Coastal Resources 
Commission.

This the 28<th> day of August, 2003.

End of Document
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