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BEFORE THE

NORTH CAROLINA ENVIRONMENTAL MANAGEMENT COMMISSION

WASCO LLC

Petitioner, AMENDED PETITION FOR
DECLARATORY RULING

Pursuant to N.C.G.S. § 150B-4 and 15A N.C.A.C. 2I.0601, WASCO LLC ("WASCO"),
by and through its undersigned counsel, hereby submits this Amended Petition for Declaratory
Ruling (the "Amended Petition")' to the North Carolina Environmental Management
Commission (the "Commission") for a ruling regarding the North Carolina Department of
Environmental Quality's ("DEQ" or the "Department") post-closure authority under the
Resource Conservation and Recovery Act ("RCRA") with respect to the property located at 850
Warren Wilson Road, Swannanoa, Buncombe County, North Carolina (the "Facility").2
Specifically, WASCO requests the following ruling regarding the applicability of 15A N.C.A.C.
13A.0113(a) (adopting 40 C.F.R. § 270.1(c)) to the facts described herein:

(i) DEQ lacks the authority to require WASCO to obtain apost-closure permit
or apost-closure order for the Facility pursuant to 15A N.C.A.C. 0113(a)
(adopting 40 C.F.R. § 270.1(c)).3

As explained in WASCO's February 21, 2018 Motion for Stay of Proceedings (Ex. 1), U.S. EPA's Generator Improvements
Rule will become effective in North Carolina on March 1, 2018. In order to implement the Generator Improvements Rule,
the Commission made a number of revisions to the existing language in 15A N.C.A.C. Chapter 13A, such as the changes to
Section 13A.0107 (incorporating new provisions of 40 C.F.R. Part 262 that did not previously exist). These revisions oc-
curred as part of the larger process to review and re-adopt the regulations in Chapter 13A, and the Rules Review Commis-
sion did not approve the re-adoption of Chapter 13A until its February 15, 2018 meeting. As such, WASCO could not ad-
dress the effect of the Generator Improvements Rule in its December 8, 2017 Petition for Declaratory Ruling (the "Original
Petition"), because — at the time WASCO submitted the Original Petition — it was unclear if, or when, the Generator Im-
provements Rule would actually become effective in North Carolina —due to the requirements of N.C.G.S. § ISOB-21.3.

z DEQ's authority to implement RCRA is found in North Carolina's Solid Waste Management Act, N.C.G.S. §§ 130A-290, et
seg. and 15A N.C.A.C. 13A.0101, et seq. The "hazardous waste management program," which is expressly addressed in
N.C.G.S. § 130A-294(c), is defined to mean "the program and activities within the Department pursuant to Part 2 of this Ar-
ticle, for hazardous waste management." N.C.G.S. § 130A-290(a)(13).

3 For convenience and to provide the most detailed citations to regulatory authorities possible, this petition provides one cita-
tion to the N.C.A.C, provision incorporating a C.F.R. provision into the N.C.A.C. and cites primarily to provisions of the
C.F.R. unless the language of the relevant N.C.A.C, provision modifies that C.F.R. provision.
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For the last twenty-seven years, the Department has wrongfully asserted that a hazardous waste
landfill is present at the Facility. Because DEQ's assertion is —and has always been —contrary
to the plain language of its own RCRA regulations, WASCO is entitled to the requested ruling.
In addition, recent revisions to the regulations implementing RCR.A in North Carolina establish a
new, broader exemption from the rules on which the Department relies to argue that a hazardous
waste landfill is present at the Facility.

EXECUTIVE SUMMARY

Since 1990, DEQ has contended that a hazardous waste "landfill" is present at the
Facility. The basis for DEQ's contention has consistently been that the Facility's previous owner
and operator —Winston Mills, Inc. ("Winston Mills") —was required to "close" an historic
underground storage tank used to store waste dry-cleaning solution (the "UST") in accordance
with 40 C.F.R. § 265.197(b).4 Because Winston Mills did not "clean-close" the UST's former
location, DEQ believes 40 C.F.R. § 265.197(b) requires that location to be regulated as a
hazardous waste landfill. It further believes that the owner or operator of that hazardous waste
landfill must obtain either apost-closure permit or apost-closure order. This is incorrect for
several reasons.

First, the Department ignores the fact that Winston Mills was fully exempt from the
requirements of 40 C.F.R. Part 265 —including 40 C.F.R. § 265.197 —when it removed the UST
in March 1985. Prior to, and at, the time Winston Mills removed the UST, the Facility was —and
had always been — a small quantity generator of hazardous waste ("SQG"). Therefore, at all
times relevant, the Facility was subject to the SQG regulatory requirements codified in 40 C.F.R.
§ 261.5 at that times Section 261.5 stated, in relevant part:

[A] small quantity generator's hazardous wastes are not subject to
regulation under Parts 262 through 265 and Parts 270 and 124 of this
chapter, and the notification requirements of Section 3010 of RCRA,
provided the generator complies with the requirements of paragraph (g) of
this section.

40 C.F.R. § 261.5(b) (1985) (emphasis added).6 Thus, at that time, Winston Mills was exempt
from any obligation to "close" the UST in accordance with 40 C.F.R. § 265.197.

Second, tl~e Department ignores the fact that the closure requirements existing in 40
C.F.R. § 265.197 today are nothing like the requirements that existed in March 1985. Indeed,
even if Winston Mills had not been fully exempt from Part 265 by virtue of the version of 40

4 Ex. 2 (copy of current [2017] version of 265.197 and N.C.A.C, adoption of same at 15A N.C.A.C. 13A.0110(j)).

5 Ex. 3 (copy of 1985 version of 261.5 and N.C.A.C. adoption of same at 10 N.C.A.C. l OF .0029(a)).

6 The Department has never suggested the Facility's owner failed to comply with subsection (g) of historic 40 C.F.R. § 261.5,
and WASCO is unaware of any evidence to that effect.

~ Compare Ex. 4 (copy of July 1984 version of 265.197 and N.C.A.C. adoption of same at 10 N.C.A.C. lOF .0033(j)) with Ex.
2 (copy of current [2017] version of 265.197 and N.C.A.C. adoption of same at 15A N.C.A.C. 13A.0110(j)).
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C.F.R. § 261.5 in effect at that time, Winston Mills' obligations in 1985 would have still been
limited to whatever was actually written in 40 C.F.R. § 265.197 at that time. As detailed below,
the only closure requirement that existed for hazardous waste tanks was a requirement for large
quantity generators ("LQG") to remove any waste or waste residue contained therein.$ The
language of today's 40 C.F.R. § 265.197(b) —regarding treating the former location of a
hazardous waste tank as a landfill if clean-closure is impossible —did not exist.

Third, the Department ignores the fact that, under the version of 40 C.F.R. § 265.197 in
effect from 1987 until March 1, 2018, SQGs are not subject to the "closure as a landfill"
requirement. At the same time that EPA created the new requirements of Section 265.197(b), it
also created a separate provision — 40 C.F.R. § 265.2019 —which contains all of the requirements
applicable to hazardous waste tanks at SQG sites, including special tank "closure" standards for
SQGs. As also detailed below, those standards simply required SQGs to remove the hazardous
waste and hazardous waste residue when the tank is closed. There was no language in Section
265.201(d) purporting to regulate the location of a former tank as a landfill ifclean-closure did
not occur. Notably, Section 265.201(d) was withdrawn on March 1, 2018 in favor of a broader
exemption from all closure requirements for all SQG facilities by virtue of the Generator
Improvements Rule becoming effective in North Carolina. ~o

Fourth, as of March 1, 2018, U.S. EPA's Generator Improvements Rule is effective in
North Carolina. ~ I One of EPA's purposes for promulgating the Generator Improvements Rule
was to make it clear that sites operating as SQGs are not subject to a requirement to complete
"closure" of any hazardous waste storage unit.12 Thus, DEQ's assertion of RCRA jurisdiction at
the Facility has been —and continues to be —fundamentally at odds with the plain language of
the Department's own regulations.

The Department will likely point to the existence of a 1990 Administrative Order on
Consent (the "1990 AOC") as evidence that Winston Mills consented to the Department's
exercise of closure and post-closure authority at that time.13 WASCO respectfully submits that is

$ See Ex. 4.

9 Ex. 5. (copy of 1987 version of 265.20] and first N.C.A.C. adoption of same at 10 N.C.A.C. lOF .0033(j)).

10 EPA promulgated 40 C.F.R. § 265.201 pursuant to its authority under the Hazardous and Solid Waste Amendments Act of
1984. As a result, Section 265.201 was effective as a matter of federal law as of March 24, 1987. Ex. 6 (51 Fed. Reg.
25422, 25425 (July 14, 1986)). North Carolina received approval to enforce this provision in 1989. See note 1 regarding
the effective date of the Generator Improvements Rule.

~ ~ N.C. Rules Review Commission, List of Approved Permanent Rules February 15, 2018 Meeting, available at
http:/hvww.ncoah.com/rulesh•rc/Approved%20Penn%~20Rules%~20Februarv%~20201.8.ndF(last visited February 26, 2018).

1z 80 Fed. Reg. 57918, 57955 (Sept. 25, 2015) (Notice of Proposed Rulemaking for the Generator Improvements Rule — re-
jectingneed to require SQGs to perform "closure") (Ex. 7); 81 Fed. Reg. 85732, 85746 (Nov. 28, 2016) (Notice of Final
Rulemaking for the Generator Improvements Rule —adopting proposed approach regarding closure for SQGs and stating re-
organization of the rules for generators was intended to clarify which requirements apply to each class of generator) (Ex. 8).

13 Ex. 9 (In re: Winston Mills, Inc. Administrative Order on Consent, Docket # 89-249, dated August 29, 1990). The DEQ has
acknowledged that WASCO never owned the Facility and never operated an active business on the property. See WASCO's
Rulemaking Petition, at 2 n.2 (Ex. 10). Further, it is undisputed that WASCO never generated, transported, treated, stored or
disposed of any hazardous waste at the facility, and has never caused or contributed to any contamination at the facility. See
id. and Exhibit 26 thereto at B474-83.
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not the issue before the Commission. The issue before the Commission is whether DEQ —today
— has the legal authority to force WASCO to submit to the Department's post-closure jurisdiction
under RCRA at the Facility. Indeed, and as the Department's February 19, 2018 brief in
opposition to WASCO's original declaratory ruling petition (the "DEQ Briefl') states, RCRA "is
prospective and not retrospective."14 In other words, in order to require WASCO to obtain a
post-closure permit or order, the Department must apply the facts, as they exist today, to the law
as it exists today.

Previously, when the Department has erroneously asserted its RCRA jurisdiction at a site,
it has corrected its mistake. DEQ is required do the same here, and its refusal to do so is — in a
word — mindboggling. The Commission, in its role as a citizens' oversight board for the
Department, should require DEQ to abide by its own regulations and grant WASCO's Amended
Petition.

PETITIONER IS A PARTY AGGRIEVED AND EFFECT OF COMMISSION'S
FAILURE TO ISSUE THE REQUESTED RULING

As explained in WASCO's December 4, 2017 Petition for Rulemaking regarding 15A
N.C.A.C. 13A.0102 and in this petition,~s the Department has sought to treat WASCO as the
"operator" of the Facility since at least 2010. DEQ's purpose in doing so has been to require
WASCO to obtain apost-closure permit or order for the Facility pursuant to 40 C.F.R. §
270.1(c). Any such permit or order would contain requirements for WASCO to perform
Facility-wide corrective action and to post financial assurance for the expected cost to complete
such corrective action.16 Thus, WASCO is a "party aggrieved" for purposes of N.C.G.S.

150B-4.

In the absence of a declaratory ruling from the Commission, WASCO expects DEQ will
issue a unilateral order with civil penalties requiring WASCO to apply for such a permit or order.
The Department threatened exactly such action in an August 16, 2013 letter (the "2013
Directive") prior to WASCO's filing a contested case regarding whether WASCO could be
considered an "operator" of the Facility under N.C.G.S. § 130A-290(a)(21).17 That contested
case ultimately became WASCO LLC v. North Carolina Department of Environment and
Natural Resources.

'a DEQ Brief at 17-18.

15 The text and attachments of WASCO's Petition for Rulemaking (Ex. 10) are hereby incorporated by reference into this
Amended Petition.

16 See generally 40 C.F.R. Pt. 270.

~' See Ex. 11 (Copy of the 2013 Directive). The attachments and exhibits to WASCO's December 4, 2017 petition for rule-
making (Ex. 10) contain copies of original documents evincing the Department's wrongful attempts to treat WASCO as an
"operator" of the Facility in order to subject WASCO to a requirement to obtain apost-closure permit or order pursuant to
40 C.F.R. § 270.1(c).
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BACKGROUND

From 1976 to early 1995, Winston Mills owned and operated the Facility. Winston Mills
operated the Facility under the trade name "Asheville Dyeing and Finishing" ("AD&F").
Beginning in 1976 until March 1985, Winston Mills accumulated the hazardous waste it
generated at the Facility in the UST.18 In March 1985, Winston Mills removed the UST and
stopped generating and storing hazardous waste at the Facility.19 Two months later, the
Department terminated Winston Mills' EPA Identification number.20 Based on DEQ's publicly
available records, throughout that period, the Facility was always an SQG and was never an
LQG, i.e., the Facility never generated greater than 1,000 kilograms of hazardous waste per
month or greater than 1 kilogram of acute hazardous waste per month.21 There is no evidence
that Winston Mills ever intentionally disposed of hazardous waste anywhere at the Facility. In
fact, DEQ's publicly available records contain a representation by Winston Mills that it "never"
disposed of hazardous waste at the Facility.22

In August 1990 —five years after Winston Mills removed the UST — DEQ required
Winston Mills to enter into the 1990 AOC.23 Based on the detection of soil contamination in the
location of the former UST in 1985 and 1988, the 1990 AOC required Winston Mills to "close"
the former UST location as a hazardous waste landfill pursuant to 40 C.F.R. § 265.197.24 It also
required Winston Mills to: (1) prepare and submit closure and post-closure plans; (2) submit a
RCRA Part A permit application and (3) provide financial assurance for RCRA closure and post-

~a See Ex. 9 (In re: Winston Mills, /nc. Administrative Order on Consent, Docket # 89-249, dated Aug. 29, 1990) at 2.

19 Ex. 12 (Internal Memorandum between B. Meyer and J. Patterson at NC DENR re: Removal of Underground Hazardous
Waste Storage Tank and Underground Raw Material Tank, dated Apr. 4, 1985); see also Ex. 13 (Closure Certification for
Asheville Dyeing and Finishing, Swannanoa, North Carolina, EPA iD NCD070619663 at 5, dated Dec. 11, 1992).

-0 See Ex. 14 (containing Application for Change in Classification Under RCRA, dated May 20, 1985 and Letter from K. Law-
son (NC DENR) to C. Roberts (Asheville Dyeing and Finishing), dated May 28, 1985, available on Laserfiche, AXD
ADH(37), at 65-66 (confirming change in RCRA status and termination of EPA Identification number)).

21 See Ex. I S Letter from C. Roberts (AD&F) to S. Atwood (NC DENR) dated June 3, 1988 at 1 (stating the Facility registered
as an SQG "[d]uring the latter part of 1984"); see also Ex. 16 (Letter Assigning EPA ID No. NCD070619663, dated May 6,
1991 (characterizing the Facility as a SQG in 1991)). WASCO has reviewed the information available in DEQ's Laserfiche
system regarding the Facility and found no information suggesting the Facility was ever an LQG. If DEQ possesses evi-
dence to the contrary, it should bring that evidence to the attention of the Commission and WASCO immediately. DEQ re-
ceived WASCO's Original Petition almost three months ago —December 8, 2017.

z'- Ex. 15 Letter from C. Roberts (AD&F) to S. Atwood (NC DENR) dated June 3, 1988 at 1 (stating that "to the best of [his]
knowledge," AD&F has "never disposed of any hazardous waste at [the] facility").

'-' Ex. 9 at 2. No other entity has ever signed a similar Administrative Order on Consent ("AOC") or received a unilateral
order from Department in which DEQ asserts jurisdiction over the UST under RCRA. Moreover, Paragraph 6 of the 1990
AOC's findings of fact states that AD&F did not admit to the Department's factual findings. Thus, even if another party
were somehow bound by the 1990 AOC, which is not the case, another party could not be bound by the factual allegations
the Department used to assert RCRA jurisdiction at the Facility or DEQ's actual assertion of that authority. In addition, there
is no language in the 1990 AOC purporting to bind Winston Milis' successors and assigns. Therefore, the intentions of the
parties to the 1990 AOC are irrelevant to this Amended Petition. See DEQ Brief at 16.

z4 Ex. 13 (Closure Certification for Asheville Dyeing and Finishing, Swannanoa, North Carolina, EPA ID NCD070619663 at
4, dated Dec. 11, 1992).
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closure.25 DEQ subsequently reactivated Winston Mills' EPA Identification number, and
Winston Mills' parent company (McGregor Corporation) agreed to provide RCRA financial
assurance on behalf of Winston Mills.

In December 1992, Winston Mills certified final "closure" of the former UST area.26 On
March 10, 1993, DEQ accepted Winston Mills' certification of closure and instructed Winston
Mills to begin implementing its approved post-closure plan.27

ARGUMENT

The crux of the Department's argument that WASCO must obtain apost-closure permit
or order for the Facility is DEQ's contention that, because Winston Mills did not "clean-close"
the location of the UST in 1985, that former tank location became a hazardous waste "landfill"
after Winston Mills' certified closure of the former tank location in 1992, and the owner or
operator of that "landfill" must obtain apost-closure permit or order.28

However, and as explained below, the requirement to clean-close the location of the UST
did not exist in 1985, and because Winston Mills was an SQG throughout the period the UST
existed, the UST was expressly excluded from regulation under RCRA. Moreover, even after
EPA modified the requirements for waste tanks in 1987, the rules still did not authorize DEQ to
require "clean closure" of the UST's former location under the new 40 C.F.R. § 265.197(b) —nor
did they authorize DEQ to treat the UST's former location as a hazardous waste landfill. EPA
has confirmed that hazardous waste tanks at SQG facilities are not subject to Section
265.197(b).29 Thus, even if it were possible for a tank that did not exist in 1987 to become
subject to the revised rules that became effective in 1987, those rules still did not give the
Department authority to require Winston Mills, WASCO, or anyone else to obtain apost-closure
permit or order.

The Generator Improvements Rule expressly broadens this closure exemption in order to
prevent all SQG facilities from becoming subject to RCRA's post-closure permit requirements.
Instead of tanks at SQG facilities being exempt from closure (pursuant to a provision specific to
tanks at those facilities), now all storage units, of any kind, at all SQG facilities are exempt from
the increased closure obligations that now apply to LQGs. EPA could not have been any clearer

25 Ex. 9 at 5.

zb Ex. 13 (Closure Certification for Asheville Dyeing and Finishing, Swannanoa, North Carolina, EPA [D NCD070619663 at
4, dated Dec. 11, 1992).

27 Ex. 17 (Letter from W. Hamner (NC DENR) to S. Pegg (Asheville Dyeing and Finishing), dated Mar. 10, 1993).

'-$ Ex. 18 (containing excerpts from Memorandum of Law in Support of Respondent's Motion for Summary Judgment at 20,
WASCO LLC v. North Carolina Dept. of Envir. and Nat. Res., No 13 EHR 18253 (OAH Sept. 25, 2014); Respondent's Brief
in Response to Petition for Judicial Review at 16, WASCO LLC v. North Carolina Dept. of Envir. and Nat. Res., 15-CVS-
1438 (N.C. Sup. Ct. May 29, 2015); Brief for Appellee at 21, WASCO LLC v. North Carolina Dept. ofEnvir. and Nat. Res.,
No. COA 16-414 (N.C. Ct. of App. July 12, 2016); and Response to Petition for Discretionary Review at 5-6, WASCO LLC
v. North Carolina Dept. of Envir. and Nat. Res., No. 164P 17 (N.C. June 2, 2017). Yet, there is no record of the Department
ever directing Winston Mills to obtain apost-closure permit or order.

29 Ex. 6 at 25444; Ex. 19 (Generator Closure Requirements, RCRA Online No. RO 14321, Dec. 1, 1998).
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about the intended effect of the Generator Improvements Rule. Thus, regardless of the date that
closure of the UST occurred, and regardless of which set of regulations provides the rules of
decision for this case, the Department's position in this matter is simply wrong.30 DEQ's refusal
to correct its mistakes at the Facility and to abide by the plain language of its own regulations is
arbitrary and capricious.

I. Summary of the Department's Position regarding its RCRA Jurisdiction at the
Facili

DEQ has repeatedly asserted that WASCO must obtain a RCR.A post-closure permit or
order for the former location of the UST because, when Winston Mills removed the UST, it did
not "clean-close" the area.31 In making that assertion, the Department relies on 40 C.F.R. §
265.197(b), which states:

If the owner or operator demonstrates that not all contaminated soils can
be practicably removed or decontaminated as required in paragraph (a) of
this section, then the owner or operator must close the tank system and
perform post-closure care in accordance with the closure and post-closure
care requirements that apply to landfills (§265.310). In addition, for the
purposes of closure, post-closure, and financial responsibility, such a tank
system is then considered to be a landfill, and the owner or operator must
meet all of the requirements for landfills specified in subparts G and H of
this part.

(the "Clean-Closure Provision"). Based on its assertion that Winston Mills did not complete a
"clean-closure" of the UST, DEQ argues that the former location of the UST is regulated as a

3o This Amended Petition does not address the meaning of the term "operator" and it does not raise any issue regarding "the
extent of the liability assumed by WASCO by stepping into the shoes of the prior parties at the site...." DEQ Brief at 16
(emphasis added). This Amended Petition raises the issue of whether there are — or have ever been —any "shoes," i.e., clo-
sure and post-closure authority under RCRA, at the Facility at all. WASCO has provided evidence for each fact necessary
for the Commission to determine a hazardous waste "landfill" is not present at the Facility and to grant WASCO's requested
ruling. The Department's attempt to introduce matters that are not relevant to the Original Petition represents an attempt to
muddy the waters in an otherwise clear situation. Moreover, if DEQ possesses evidence that contradicts the evidence pro-
vided by WASCO and that creates a material issue of fact — it should bring that evidence to the Commission's and WAS-
CO's attention and explain the importance of that evidence. The Department has had a copy of WASCO's Original Petition
since December 8, 2017, and an unsupported assertion regarding the existence of "facts whose validity has not been estab-
lished" is woefully insufficient.

See Ex. 18. In yet another attempt to muddy the waters in this case, the Department insinuates there may be some other
basis for RCRA jurisdiction at the Facility. See DEQ Brief at 16 (discussing prior release at Facility). Notably absent from
the DEQ Brief is any explanation for why this prior spill creates an independent basis for DEQ to require apost-closure
permit at the Facility. If the Department believes there is such authority — it should explain itself rather than making vague,
unsubstantiated assertions in the hopes of creating confusion where none exists. Furthermore, WASCO notes the interesting
coincidence that the Department has never raised this argument before and that it waited until now to do so. WASCO also
notes the irony that roughly half of the DEQ Brief is directed towards preventing WASCO from raising legitimate argu-
ments that were not litigated in the previously, while the Department would — at the same time —attempt to raise a new, en-
tirely unsubstantiated assertion itself.
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hazardous waste landfill. The Department then cites to 40 C.F.R. § 270.1(c) for the proposition
that the owner or operator of this alleged "landfill" must have apost-closure permit.32

DEQ's argument reflects a fundamental misunderstanding of the law.

II. When Winston Mills Removed the UST, the Facility had no Closure Requirements
and the Clean-Closure Provision Did Not Exist

As noted above, prior to the time Winston Mills removed the UST from service in March
1985 and stopped generating hazardous waste, the Facility was classified as an SQG and subject
to the RCRA regulations applicable to SQGs at that time. 33 In 1985, 40 C.F.R. § 261.5(b) stated
in relevant part:

[A] small quantity generator's hazardous wastes are not subject to
regulation under Parts 262 through 265 and Parts 270 and 124 of this
chapter ... provided the generator complies with the requirements of
paragraph (g) of this section.

(emphasis added).34 As such, by the plain language of section 261.5, the provisions of 40 C.F.R.
§ 265.197 (codified within Part 265) did not apply to the Facility or the UST at all.

Moreover, even if 40 C.F.R. § 265.197 had applied to the Facility, in 1985, that
provision's closure requirements were far more limited and contained no references to the notion
ofclean-closure or regulation of a former tank area as a landfill ifclean-closure was not
achieved. In fact, the entirety of Section 265.197 at that time read as follows:

At closure, all hazardous waste and hazardous waste residues must be
removed from tanks, discharge control equipment and discharge
confinement structures.3s

Thus, even if Winston Mills had been subject to the requirements of 40 C.F.R. § 265.197 that
existed in 1985 (it was not), Winston Mills' obligations would have been limited to removing
hazardous waste and hazardous waste residues from the UST, its "discharge control equipment"
and its "confinement structures." At that time, Winston Mills had no obligation to "clean-close"
the UST, and 40 C.F.R. § 265.197 contained no language authorizing the Department to treat the
former location of the UST as a hazardous waste landfill. To be sure, the words "post-closure"

3z As noted above, WASCO's December 4, 2017 Petition for Rulemaking (see Ex. 10) addresses DEQ's erroneous contention
that WASCO is an "operator" of the alleged landfill or of the Facility as a whole.

33 See Ex. 15 Letter from C. Roberts (AD&F) to S. Atwood (NC DENR) dated June 3, 1988 at 1 (stating the Facility registered
as an SQG "[d]uring the latter part of 1984").

34 Ex. 3 (40 C.F.R. § 261.5(b) (1985)).

3s Text of the comment to this provision regarding regulation of residues removed from tanks as hazardous waste omitted. Ex.
4 (July 1984 version of 265.197 and N.C.A.C. incorporation of same).
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and "landfill" appear nowhere in the version of 40 C.F.R. § 265.197 that was effective in March
1985.

III. EPA's Subsequent Revisions to 40 C.F.R. && 261.5 and 265.197 Do Not Authorize
DEQ to Assert RCRA Jurisdiction at the Facility

Following enactment of the Hazardous and Solid Waste Amendments Act ("HSWA"), in
1984, EPA revised the regulations governing: (1) SQGs in 40 C.F.R. § 261.5, and (2) hazardous
waste storage tanks in 40 C.F.R. Part 265, subpart J ("Subpart J").36 Regarding SQGs, EPA's
new rules eliminated the broad regulatory exemption for all facilities generating less than 1,000
kilograms per month of hazardous waste and imposed a number of new substantive management
standards on facilities generating between 100 and 1,000 kilograms of hazardous waste per
month.37

In addition, the new SQG rules required SQGs to comply with certain, specific provisions
in 40 C.F.R. Part 265, including 40 C.F.R. § 265.201.38 That provision codified a series of less-
burdensome, substantive requirements for hazardous waste storage tanks that would apply to
tanks at SQG facilities rather than the new requirements for tanks present at LQG facilities in the
remainder of Subpart J.39 Both the requirement for SQGs to comply with 40 C.F.R. § 265.201,
and the substance of the standards for SQGs in 40 C.F.R. § 265.201, became effective on the
same day: March 24, 1987.40 In its notice of final rulemaking regarding the revisions to Subpart
J, EPA confirmed that the new requirements for hazardous waste tanks at LQG facilities would
not apply to waste tanks at SQG facilities.41

As originally promulgated by EPA in 1986, and as effective on March 24, 1987, 40
C.F.R. § 265.201(d) read:

Generators of between 100 and 1,000 kg/mo accumulating hazardous
waste in tanks must, upon closure of the facility, remove all hazardous
waste from tanks, discharge control equipment and discharge confinement
structures.

36 EPA codified the new requirements for facilities generating less than 100 kilograms per month of hazardous waste, known
as Conditionally Exempt Small Quantity Generators ("CESQG"), in the new version of 40 C.F.R. § 261.5 and codified the
requirements for facilities generating between 100 and 1,000 kilograms of hazardous waste per month (now regulated as
SQGs) in a revised version of 40 C.F.R. § 26234. Ex. 20 (copy of 1987 versions of 261.5 and 262.34 after SQG rule and
N.C.A.C. incorporations of same).

37 Ex. 21 (51 Fed. Reg. 10146, 10149 (Mar. 24, 1986)).

38 Ex. 6 at 25425.

39 EPA's new requirements for tanks at LQG facilities were far more stringent than the requirements for SQGs.

40 Ex. 21 at 10148 ("the requirements of Parts 264 and 265 applicable to generators that manage waste on-site will take effect
twelve months from today [Mar. 24, 1986]").

^ ~ Ex. 6 at 25444; see also Ex. 19 (Generator Closure Requirements, RCRA Online No. RO 14321, Dec. 1, 1998).
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(the "SQG Tank Closure Provision"). Other than being moved from paragraph (d) to paragraph
(~ of 40 C.F.R. § 265.201 in approximately 2006, this language was unchanged from 1987 until
2016, when EPA decided to reiterate the complete exemption of SQGs from any tank closure
requirements, including the limited obligations in 40 C.F.R. § 265.201(d).42

Note that the language of the SQG Tank Closure Provision is identical to the historical
closure obligations of LQG facilities under the previous version of 40 C.F.R. § 265.197.
Similarly, the SQG Tank Closure Provision contains no references to "post-closure" or "landfill"
in the event the generator is unable to "clean-close" the location of the tank. Given that EPA had
to add paragraph (b) to 40 C.F.R. § 265.197 to establish the requirement for LQGs to close waste
tanks as landfills if the generator is unable to clean-close the tank's former location, the absence
of similar language in 40 C.F.R. § 265.201 confirms the Department has no authority under
section 265.201 to require SQGs to close former waste tank locations as a landfill in similar
circumstances.

IV. The Generator Improvements Rule's Broader Exemption from Closure
Requirements for all SQGs Prohibits DEQ from Requiring WASCO to Obtain a
Post-Closure Permit or Order

As the Commission is aware from its recent effort to incorporate the Generator
Improvements Rule into its re-adoption of 15A N.C.A.C. Chapter 13A ("Chapter 13A"), the
Generator Improvements Rule created a number of new provisions in 40 C.F.R. Part 262 that did
not previously exist. And, the previous version of Chapter 13A did not incorporate those new
provisions by reference. Accordingly, the Commission had to create new rules that did so.43

These new rules, along with the Commission's re-adoption of Chapter 13A in general, become
effective on March 1, 2018,aa

One of the reasons EPA created these new provisions was to separate the requirements
that apply to SQG facilities from the requirements that apply to LQG facilities — in order to
clarify which requirements applied to which class of facility.45 For LQGs, the Clean Closure
Provision remains applicable via the new language in 40 C.F.R. § 262.17(a)(8)(iii)(4).46

4z Ex. 22 (2006 and 2007 versions of 265.201(d) and (~). Until March 1, 2018, 15A N.C.A.C. 13A.0110(j) incorporated the
SQG Tank Closure Provision by reference. As explained in Section [V, below, the Generator Improvements Rule withdrew
the SQG Tank Closure Provision and chose to rely on a single provision that applies to all storage units at SQG facilities and
contains no authority for DEQ to require clean-closure or to regulate SQG facilities as hazardous waste landfills if clean-
closure is not possible, 40 C.F.R, § 262.16 (Ex. 23). As explained in note 1, the Generator Improvements Rule became ef-
fective in North Carolina on March 1, 2018.

43 See 3l N.C. Register 2487 (June 15, 2017) (explaining purpose for temporary rule delaying implementation of Generator
Improvements Rule, i.e., to allow the Commission time to adopt new rules necessary for implementation) (Ex. 24).

44 See note 1.

45 Previously, the requirements for both SQG and LQG facilities were largely contained in 40 C.F.R. § 262.34, which created
confusion as to which requirements applied to different classes of generators. See Ex. 8 at 85746 ("Thus, these revisions to
the regulations make this distinction more clear to all generators by listing the independent requirements ... applicable to all
hazardous waste generators based on their generator category. The reason for this change is to reduce confusion in the regu-
lated community in the context of compliance and any enforcement actions.").

46 Ex. 25 (40 C.F.R. § 262.17).
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However, in the provisions for SQGs (40 C.F.R. § 262.16),47 a similar requirement does not
exist. Indeed, and as EPA explained, the agency "sees no reason at this time to propose requiring
SQGs to clean close or close as a landfill if they cannot clean close."48 As such, DEQ must
admit that EPA does not intend for sites that operated as SQGs to be subject to closure
requirements that could eventually lead to the need for apost-closure permit. In other words,
EPA wrote the revised language recently added to Chapter 13A with the express purpose of
preventing the Department from doing what it is now seeking to do to WASCO. Yet, the
Department still persists in insisting WASCO must obtain apost-closure permit, a9

V. DEQ has Withdrawn its Assertion of RCRA Authority When Facing Similar
Situations and its Failure to do so here is Arbitrary and Capricious

The North Carolina Court of Appeals held in Simonel v. N.C. School of the Arts that an
agency may not take actions in violation of the "express language" of its regulations.so

Unfortunately, this is exactly what DEQ has been doing for the past twenty-seven years
regarding its assertions of RCRA closure and post-closure jurisdiction at the Facility. The fact
that Winston Mills erroneously entered into the 1990 AOC based on the Department's
misreading of its own regulations is irrelevant. First, the 1990 AOC does not purport to bind
Winston Mills' successors or assigns. In fact, Winston Mills did not agree to the factual findings
made in the 1990 AOC.51 Second, DEQ's original error is clear and obvious. There is no
debate about it.52 The expansion of the closure exemption to all SQGs in the Generator
Improvement Rule makes it even clearer that the Department's own rules prevent it from
requiring anyone to obtain apost-closure permit for the Facility.

Nonetheless, the Department will likely invite this Commission to become an active
participant in DEQ's ongoing mistake. It will likely ask the Commission to turn a blind eye to
the facts and the Department's own regulations.53 It will likely assert that Winston Mills' failure

47 Ex. 23 (40 C.F.R. § 262.16).

4s Ex. 7 at 57955.

4~ In the DEQ Brief, the Department argues that the previous litigation between WASCO and DEQ prevents WASCO from
raising the arguments contained in the Original Petition. DEQ Brief at 1 I-15. As explained in Section V, below, this is in-
correct. However, even if DEQ were correct, WASCO would not be bared from raising the effect of the Generator Im-
provements Rule on DEQ's RCRA jurisdiction over the Facility because the relevant provisions of the Generator Improve-
ments Rule were not effective until long after the litigation concluded. See Restatement (Second) of Judgments § 28(2) (par-
ties are not barred from contesting a previously litigated matter when the issue raised "is one of law and ...anew determina-
tion is warranted in order to take account of an intervening change in the applicable legal context or otherwise to avoid in-
equitable administration of the laws" (emphasis added); Settle v. Beasley, 309 N.C. 616, 622-23; 308 S.E.2d 288, 292 (N.C.
1983) (applying quoted language of restatement and determining changes in rules of evidence in paternity suits represented
change in law sufficient to reconsider issue of child's parentage in second litigation).

so 119 N.C. App. 772, 776, 460 S.E.2d 194, 197 (N.C. Ct. App. 1995) (rejecting state agency's attempt to act in violation of
"express language" of its regulations); see also The Honorable Roy A. Cooper, III, 1996 WL 925101 (1996)) (included as
Exhibit 34(c) to WASCO's Rulemaking Petition).

51 Ex. 9 at 2, paragraph 6.

5z WASCO again notes the DEQ Brief does not contain any discussion as to why WASCO's reading of each set of regulations
that have applied to the Facility is incorrect.

s' See DEQ Brief at 9-18.

11
34225115v1



to file a contested case regarding the 1990 AOC prevents the Commission from correcting
DEQ's errors.54 Accepting such an invitation would be the very definition of an arbitrary and
capricious action, especially when one considers that this is not the first time DEQ has faced this
kind of situation.

As luck would have it, WASCO stumbled upon documents regarding the Honbarrier site
in the Department's Laserfiche system. The relevant documents are included in Exhibit 26.
They demonstrate that:

• On May 30, 1990, DEQ required Honbarrier to enter into an Administrative Order
on Consent (the "Honbarrier AOC"), which required Honbarrier to submit a Part
A permit application and to remediate the site under the auspices of the RCRA
corrective action program.ss

• Honbarrier complied and submitted a Part A permit application, which the
Department accepted.sb

• For approximately seven years, Honbarrier remediated the site under the RCRA
corrective action program, including the submission of a closure and post-closure
plan and agreeing to post financial assurance.57

In the fall of 1997, in response to the Department's demand that Honbarrier
submit a RCRA Part B permit application, Honbarrier realized DEQ's assertion
that it was required to obtain apost-closure permit was wrong because the site
was never properly subject to the Department's RCRA authority.58

• Honbarrier withdrew its Part B permit application in the Spring of 1998 —over the
objections of the Department.s9

• DEQ eventually realized its error and subsequently withdrew its assertion that
Honbarrier needed apost-closure permit. The Department then transferred the

sa See DEQ Brief at 17-18.

ss See Ex. 26-A (letter from G. Dunn to J. Carter, dated Nov. 5, 1997) at 1-2 (recounting history of site); Ex. 26-B (1991 Clo-
sure Plan) at 10-11 (same). WASCO notes the interesting coincidence that the Department entered into the erroneous Hon-
barrier AOC and the erroneous 1990 AOC for the Facility within three of months of each other.

sb Ex. 26-A (Letter from G. Dunn to J. Carter, Nov. 5, 1997) at 1-2.

57 Ex. 26-A; Ex. 26-B (1991 Closure Plan) at 270 (regarding financial assurance); !d. at 15-270 (a complete copy of Honbarri-
er's Part A permit application).

sa Ex.26-A.

s9 Ex. 26-C (Letter from M. Wilkins to J. Carter, dated May 11, 1998) (withdrawing Part B permit application); Ex. 26-D (Let-
ter from G. Dunn to J. Carter, dated Jan. 12, 1998) (recounting DEQ's conduct towards Honbarrier during this time).
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remediation of the site to the aquifer protection section of the Division of Water
Quality in the Fall of 1998.60

The outcome at the Honbarrier site is precisely on-point for WASCO's situation. Even though

Honbarrier erroneously signed the Honbarrier AOC and consented to RCRA jurisdiction at its

site, and even though Honbarrier erroneously submitted RCRA Part A and Part B permit applica-

tions for that site, and even though Honbarrier submitted closure and post-closure plans, and even

though Honbarrier agreed to post financial assurance, and even though Honbarrier actually re-

mediated that site in accordance with RCRA for seven years, and even though the deadline to file

a contested case regarding the Honbarrier AOC had passed more than seven years earlier —once

DEQ saw its assertion of RCR.A jurisdiction was wrong, it did the right thing. It acknowledged

its mistake, corrected it, and transferred the Honbarrier site to the aquifer protection section.

Thus, WASCO seeks the requested declaratory ruling to force DEQ to do the right thing

in this case as well.

NAME AND ADDRESS OF PETITIONER

WASCO LLC
4760 World Houston Way, Suite 100
Houston, TX 77032

REQUEST FOR ORAL ARGUMENT

In light of the extensive factual record involved in this matter, the Department's shifting
positions regarding its interpretations of the term "operator" as applied to WASCO, and the
severe financial consequences associated with becoming subject to the requirements to perform
site-wide corrective action (including the obligation to post financial assurance for the
completion of such corrective action), WASCO hereby requests oral argument before the
Commission.

bo Ex. 26-E (Letter from J. Burton to A. Honbarrier, dated Sept. 25, 1998) (formally rescinding assertion of RCRA jurisdiction
at site and transferring it to DWQ); Ex. 26-F (Letter from S. Shah to M. Heller, dated Sept. 30, 1998) (transferring site from
hazardous waste section to DWQ).
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Respectfully submitted this 27th day of February 2018.

Sean M. Sullivan
N.C. Bar No. 38957

Laura E. Boorman
N.C. Bar No. 51720

Troutman Sanders LLP
305 Church at North Hills Street
Suite 1200
Raleigh, NC 27601
(919) 835-4100
Counsel for Petitioner
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