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Hearing Officer’s Report 

May 24, 2018, Public Hearing 

Draft Special Order by Consent (SOC) 

For Duke Energy Progress, LLC 

for the 

Mayo and Roxboro Plants – Person County 

I. History / Background

Duke Energy’s Mayo Plant and Roxboro Plant are coal fired steam electric generating facilities.  

Each facility, to some degree, utilizes or has utilized water for the containment and conveyance 

of the residual products of the combustion of coal.  These and other waste streams are directed to 

large impoundments commonly called coal ash basins, where the solids separate from the liquid 

portion and settle at the bottom of the basins.  The supernatant of the liquid portion is discharged 

as regulated by the facilities’ NPDES permits.  Each facility has an active ash basin. 

The Mayo Plant is a single-unit, 727-megawatt facility that began operating in 1983.  A 140-

acre, one-stage coal ash basin wastewater treatment system continues to exist at the site.  Today, 

the system receives minimal wastewater flow from the facility because it has shifted to a dry ash 

handling system and flue gas desulfurization (FGD) wastewater is handled by a zero liquid 

discharge (ZLD) system.  All flows at the site will soon be rerouted to a new treatment system, 

allowing the ash basins to be decanted and dewatered. 

The Roxboro Plant is a four-unit, 2,422-megawatt facility that began operating in 1966 and will 

continue to operate in the future.  Wastewater is currently treated in the facility’s 240-acre West 

Ash Basin located southwest of the power plant.  The facility’s East Ash Basin no longer 

receives wastewater flow from the plant, but a portion still receives leachate from the landfill on 

the East Ash Basin.  Fly ash from coal combustion is handled in a dry fashion; Duke Energy has 

committed to conversion to dry handling of bottom ash by the end of May 2019.  All remaining 

wastewater generated at the site will eventually be treated in a new, lined retention basin and 

wastewater flow to the ash basin will be eliminated. 

The Duke Energy coal ash basins are unlined, earthen impoundments.  Such earthen structures 

are prone to experience the flow of liquid through the porous spaces that exist in the dams, sides, 

or bottoms.  The wastewater flow through those porous spaces is known as seepage.  When 

seepage reaches the land’s surface on the outer wall of a basin, or upon the surface of the 

surrounding terrain, it is referred to as a seep.  Earthen dam structures will often have features 

within their construction that are designed to collect and convey inevitable seepage and 

precipitation falling on their outer facing walls to keep them from becoming saturated and 

potentially unstable.  Such constructed seeps from the coal ash basins can be identified, 

contained and monitored as distinct point source discharge locations, and therefore can be 

included as outfalls in NPDES permits, and subject to the requirements therein. 
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The areas around the Duke Energy coal ash basins have been routinely examined since 2014 to 

identify the manifestation of non-constructed seeps.  The non-constructed seeps can be of 

varying volume and may be transient in terms of both time and location of their appearance.  

Although the U. S. Environmental Protection Agency (EPA) has provided opinions affirming 

wastewater flow from non-constructed seeps should be regulated, EPA has also stated that the 

nature of the non-constructed seeps makes them difficult to characterize as point source 

discharges that may be covered by NPDES permits.  This difficulty has confounded prior 

attempts to address such situations, and has contributed to the delays in the issuance of some 

NPDES permits. 

 

On October 3, 2017 Duke Energy applied for a SOC to address issues associated with the non-

constructed seeps at its Mayo and Roxboro facilities.  The primary intent of the SOC as drafted is 

to eliminate or substantially reduce the number of non-constructed seeps at the Mayo and 

Roxboro facilities, and to have this occur as soon as possible while ensuring protection of North 

Carolina’s surface waters.  The SOC calls for the expedited decanting (removal of the free water 

within the basins to a level just a few feet above that the settled solids) of the coal ash basins.  

Such action will reduce the hydraulic pressure (or head) that contributes to seepage and remove 

the potential source of the seeps.  Following these changes, it is anticipated that most seeps will 

dry up.  Any seeps that remain following completion of decanting will be evaluated and further 

characterized.  Solutions for seeps found to exert continuing negative effects on surface water 

quality will be appropriately addressed within groundwater corrective action plans and/or overall 

site closure plans.  The corrective action and site closure plans, and any measures they may call 

for, are outside the scope of the SOC and will stand on their own authority. 

 

The SOC calls for continued observation and monitoring of non-constructed seeps, and the 

reporting of results of these activities to the Division of Water Resources.  The SOC includes the 

establishment of site-specific interim action levels for particular water quality characteristics.  

Within defined surface waters, the SOC will allow water quality standards to be exceeded to the 

concentrations established by the interim action levels without being subject to the assessment of 

civil penalties.  The interim action levels will not affect existing water quality standards in major 

surface water bodies.  Results of monitoring that exceed the interim action levels will be subject 

to the assessment of stipulated penalties as called for in the SOC. 

 

II. Site Visits 

 

Site visits were conducted by the hearing officer at both the Roxboro and the Mayo Plants on 

May 14, 2018.  The site visits were conducted with Duke Energy staff as well as DWR staff.  

Both constructed and non-constructed seeps were viewed during the visit, as was the site’s 

wastewater infrastructure. 

 

III. May 24, 2018 Public Meeting and Comments Summary 

 

Turning to the public meeting and written comments, this portion of the report is organized as 

follows: 
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A. Summary of Notice Provided and Overview of Public Meeting

B. DEQ Response to Concerns about Public Meeting Logistics

C. Summary of Speakers’ Comments, and DEQ’s Responses (unless speaker also provided

comments in written form, in which case DEQ’s response will be included in Section D)

D. Summary of Written Comments, and DEQ’s Responses

A. Summary of Notice Provided and Overview of Public Meeting

Public notice of consideration of the draft SOC and notification of the holding of a public 

meeting on the matter were published in two newspapers (the Roxboro Courier-Times and the 

Durham Herald Sun) on April 21, 2018.  The public notices directed those wishing to find more 

information about the SOC to an internet address within the DEQ website.  Information 

regarding the draft SOC was posted on DEQ’s website under a “Hot Topics” heading within its 

“NPDES Wastewater” page. 

A public meeting was held on Wednesday, May 23, 2018, at 6:00 pm, in the auditorium of the 

Person County Government Office Building (304 South Morgan Street, Roxboro, NC).  The 

venue is located approximately 15 minutes away from each of the facilities. 

Approximately 17 people attended the public hearing, including 5 staff members of DEQ.  A 

total of 14 individuals signed the attendance sign-in sheets at the hearing.  The hearing was 

called to order at 6:00 pm.  Mr. Steve Keen introduced himself as the hearing officer.  Mr. Keen 

offered opening comments regarding the hearing and the scope of its concern.  Points of 

emphasis were made regarding how additional public comment could be made by submitting 

written statements during the hearing or by using the email address.  Attendees were initially 

informed that all comments needed to be submitted no later than May 25, 2018 in order to 

receive consideration. 

Five individuals registered in advance of the hearing to provide oral comments.  No specific time 

limit was imposed upon those who wished to speak; remarks approximately four to five minutes 

in length were encouraged.  Speakers were further encouraged to keep their remarks concise and 

to the point.  Two of the speakers followed up by sending an extended version of their remarks 

via the postal service and/or via an email submittal. 

After all attendees that wished to speak had availed themselves of the opportunity, the assembled 

group was reminded of their opportunity to submit written comments on the matter.  Mr. Keen 

related to the assembled audience the content of a press release from DWR he had just observed 

that extended the public comment period for the SOC until Friday, June 1.  He additionally 

announced to the crowd that the public comment period for draft SOC S18-004 (for Duke 

Energy Carolinas’ Buck and Belews Creek Steam Stations) had been extended until Thursday, 

May 31.  The meeting was adjourned at 6:28 pm. 

Items providing documentation of the public notice, public hearing and public comment are 

identified in the Attachments section of this report. 
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B. DEQ Response to Concerns about Public Meeting Logistics 

 

There were both oral and written comments on the logistics of the public meeting.  This report 

addresses these comments separately because they are procedural rather than substantive.  Some 

environmental advocacy groups stated that they and the public received inadequate notice of the 

public meeting.  There was also criticism of the stated title of the event.  Some commenters have 

contended that more people would have attended had the event been announced as a public 

“hearing” (as signage at the event indicated) as opposed to being called a public “meeting.” 

 

1. Public Notice 

 

The public notice of both the SOC and the public meeting were made together. As detailed 

below, this notice was placed in daily newspapers having general circulation in the counties 

where the pollution referenced in the SOC occurs, as required by the general statute and the SOC 

rules.  A copy of the public notice can be found as Attachment D.  Additional details regarding 

the public notice are provided below. 

 

● Notice of the SOC and the public meeting was published in the Roxboro Courier-Times and 

the Durham Herald Sun on April 21.  This notice included the date and time of the public 

meeting. 

 

● Notice of the SOC and the public meeting was also posted on the Division of Water 

Resources’ website on a page devoted to the listing of public notices and hearing on Monday, 

April 23, 2018.  An announcement regarding the opening of the public notice comment 

period was included in this notice. 

 

• Information regarding the SOC, including the text of the draft SOC, was placed under the 

“Hot Topics” banner on the NPDES Wastewater page within the DEQ website on April 20, 

2018. 

 

● As the date of the public meeting approached, a supplemental posting regarding the public 

meeting was posted to the DEQ website on May 18, 2018, and a media advisory regarding 

the public meeting was broadcast via email to local news media on May 21, 2018. 

 

The processing of this notice was done in similar fashion to that of other public notices processed 

by the Division of Water Resources. 
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2. Naming of the Event 

 

Both the applicable General Statute (G.S. 143-215.2(a1)) and rules (15A NCAC 2H .1203) 

governing the public notice of SOCs and the holding of public meetings for the gathering of 

additional public comment refer to such events as public “meetings.”  As the holding of public 

meetings in association with consideration of SOCs has not been common in recent history, a 

decision was made to use the term “public meeting” in the public notice of the event in order to 

remain consistent with regulatory terminology and avoid potential for confusion or challenge on 

the issue.  Within the materials used by staff to identify venues as the location for such meetings, 

portable signage does reference the event as a “public hearing.”  In matters involving the 

issuance of NPDES permits, the terms “public meeting” and “public hearing” are used 

interchangeably (see 143-215.1(c) & 15A NCAC 2H .0109).  There was no error in describing 

the event as a “public meeting” and there is no substantive difference between a “public 

meeting” and a “public hearing” in the context of SOCs.  

 

In response to what was perceived as inadequate notice of the meeting, a boycott of the public 

meeting was announced by some environmental advocacy groups on May 23, 2018, the day 

before the public meeting was held.  While public concern with the hearing is regrettable, DEQ 

made earnest efforts to notify the public, and that effort met all legal requirements.  Further, 

upon hearing of public complaint concerning the meeting, the Division of Water Resources, in a 

May 24, 2018 press release, announced that the comment period for the SOC was extended for 

an extra week (until June 1).  Four comments were received via email regarding the SOC during 

the extended comment period. 

 

DEQ is committed to providing the public with opportunities to comment on proposed agency 

actions and activities, and is currently working on updates to its public notification capabilities. 

 

C. Summary of Speakers’ Comments, and DEQ’s Responses 

 

1. Mr. Nick Torrey.  Southern Environmental Law Center; also speaking on 

behalf of the Roanoke River Basin Association and the Sierra Club. 

 

Mr. Torrey noted his organization had submitted written comments, but he wanted to offer a 

version of them in person.  He said Duke Energy is required to completely remove coal ash from 

eight facilities in North and South Carolina; they should be required to do the same in Person 

County, providing its citizens the same protection as those living in Asheville, Charlotte and 

Wilmington.  He stated coal ash is sitting in the flood plain around Hyco Lake at the Roxboro 

plant, and in streams and springs at Mayo.  He said the ash sits deep in the groundwater at both 

sites, affecting the Dan and Roanoke River basins and toxic pollutants within the coal ash will 

continue to affect surface waters unless they are removed.  Mr. Torrey believes the SOC does not 

do enough to stop the leaking of coal ash from the basins at Mayo and Roxboro. 
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Mr. Torrey went on to discuss six points.  In summary, he said: 

 

1. The SOC improperly designates a bay of Hyco Lake as an effluent channel.  State law 

prohibits designating any feature as an “effluent channel” if natural streamflow goes to it.  

The SOC states this occurs with S-18 at Roxboro. According to Mr. Torrey, the problem is 

that S-18 is a stream that flows to the bay of Hyco Lake, and therefore the bay cannot be 

designated as an effluent channel. 

 

2. The SOC gives Duke Energy amnesty going forward for illegal discharges from constructed 

seeps at Roxboro and Mayo by including these discharges in NPDES permits.  SELC sees 

no justification in doing so, especially if other seeps are considered to be illegal. 

 

3. The SOC opens the door for Duke Energy to discharge millions of gallons of wastewater 

containing toxic pollutants to Mayo and Hyco Lakes.  Duke Energy has the capability to 

provide treatment, but the SOC has no requirement for Duke Energy to treat the volumes of 

wastewater discharged during decanting and dewatering.  There is no reason to wait until a 

problem is detected; treatment should be provided to stop the unnecessary discharge of 

pollutants at the beginning of the process. 

 

4. The SOC fails to require Duke Energy to eliminate discharges after pumping the water out 

of the lagoons.  It gives political officials authority to allow Duke Energy to discharge from 

seeps indefinitely. 

 

5. The SOC ignores ongoing pollution of tributary streams by identifying them as seeps.  S-18 

at Roxboro is offered as an example. 

 

6. Monitoring requirements within the SOC need to include all pollutants released from coal 

ash, including aluminum, cobalt, molybdenum, strontium, iron and manganese.  Fish tissue 

analyses from Mayo Lake have shown high enough concentrations of cobalt that advisories 

have been issued for fish consumption due to the threat to human health. 

 

DEQ Response 

 

SELC has provided written comments.  A more complete summary of those comments will be 

provided in Section D of this report, as well as responses to the points brought up in Mr. Torrey’s 

remarks. 

 

2. Mr. Earl Hammil.  Private Citizen 

 

Mr. Hammil is a resident who lives on the McDonald Creek tributary of Mayo Lake.  He is in his 

48th year of working in the engineering and construction fields, much of which was performed 

with power plants and equipment suppliers.  He worked for ten years with a Virginia utility, 

dealing with water supplies for power plants during that time.  Mr. Hammil wished to echo the 

points made by Mr. Torrey in his presentation and to mention two points of his own.  Mr. 

Hammil stated the Mayo Plant was not mentioned by name in the compliance schedule in the 

application for the SOC.  He said there is mention made of the “Roxboro stations,” but nothing 
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specific regarding Mayo.  He couldn’t tell from the application if any activity was proposed for 

Mayo. 

 

He saw no mention in the SOC regarding what Duke Energy planned to do with the wastewater 

associated with decanting and dewatering – how they plan to move it, treat it, or where they plan 

to take it.  It should be stipulated that Duke Energy can and cannot do certain things in removing 

the water from the basins.  He asked that the Roxboro and Mayo plants be treated with the same 

level of diligence as those near cities like Wilmington, Asheville and Charlotte. 

 

DEQ Response 

 

When Duke Energy initially applied for SOC coverage to address seeps, consideration was given 

to covering all of its facilities requesting coverage under one SOC.  On page 7 of the application, 

the names of the facilities for which SOC coverage was requested are listed; the Mayo Plant is 

included on that list.  While the plants located in Person County are described as the “Roxboro 

stations” on page 11 of the application, DEQ has approached the process knowing that details 

and items specific to both the Mayo and Roxboro Plants would need to be included in a final 

version of the SOC. 

 

Terms, conditions, and effluent limits regulating the discharges of wastewater during decanting 

and dewatering phases are found in the NPDES permit, not in the SOC.  The discharge during 

decanting and dewatering will be to Mayo Lake via permitted outfall 002 with effluent limits 

imposed to protect the water quality in Mayo Lake. 

 

3. Ms. Tanya Evans.  Duke Energy 

 

Ms. Evans introduced herself as a resident of Person County and a District Manager for Duke 

Energy.  Ms. Evans stated she looked forward to hearing from citizens, as public comment is 

vitally important to Duke Energy’s mission to close coal ash basins across the state.  She noted 

Duke Energy is delivering on its promise to safely close all ash basins across the Carolinas, 

including those at the Mayo and Roxboro Plants.  They are committed to closing basins in ways 

that put safety first, protect the environment, minimize impact to communities and manage cost 

to customers.  The SOC will be an important first step toward safely closing the ash basins, 

providing clarity as to how seeps will be monitored to protect neighbors and the environment.  It 

paves the way for the issuance of permits Duke Energy needs before it can begin to decant, 

dewater and close ash basins. 

 

Ms. Evans said all parties agree closure of the ash basins should occur as quickly as is safely 

feasible.  Dewatering will substantially reduce or eliminate seeps from the ash basins while 

adding additional margins of safety to the impoundments. 

 

Ms. Evans stated that Duke Energy’s extensive network of monitoring wells continues to show 

that groundwater is flowing away from its neighbors’ wells, and that their water supplies are 

safe, and not impacted by Duke Energy’s ash basins.  Dewatering will provide an even greater 

measure of long term protection for everyone.  Duke Energy is ready to move forward with 

safely and permanently closing ash basins for the lasting benefit of everyone in the Carolinas. 
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DEQ Response 

 

Duke Energy is one of the consenting parties in the Special Order by Consent. 

 

4. Doyle Peed.  Private Citizen 

 

Mr. Peed is the owner of 56 acres of land that abuts Duke Energy property just below the ash 

pond dam at the Mayo Plant.  Any seepage or effluent from the ash pond comes down 

Crutchfield Branch, right through the middle of his property.  Duke Energy has installed 

monitoring wells, and it is required to provide him with data gathered from these wells.  They 

indicate contaminants are coming out of the ash basin. 

 

Mr. Peed is doubtful that removal of water from the ash basin will eliminate seeps.  He grew up 

where the ash pond is located on a farm his father owned.  He was around when the 

condemnation action occurred that took his property.  He told them at the time it was not a good 

site for the ash basin because there are a lot of springs in that area.  Even if all flow at the surface 

was stopped, it would not stop the flow underground.  This is what supplies Crutchfield Branch, 

and is why it never runs dry.  If decanting occurs, it may reduce seep flow, but it may also 

increase concentrations of pollutants.  Additionally, Mr. Peed has read there are more seeps at 

Hyco Lake than at Mayo.  That may be a function of Hyco being an older site than Mayo.  More 

seeps may appear as time goes on, even if remedial actions are taken. 

 

Mr. Peed spoke again later during the meeting, saying he felt obligated to mention he had shared 

groundwater monitoring well data he had received from Duke Energy with the Southern 

Environmental Law Center. 

 

DEQ Response 

 

It is anticipated that decanting of the ash basin will eliminate or substantially reduce the number 

of seeps occurring at the Duke Energy facilities.  Any remaining issues concerning seeps or 

groundwater following decanting will be addressed in groundwater corrective action plans or site 

closure plans. 

 

5. Ms. Hope Taylor.  Executive Director - Clean Water For North Carolina 

 

Ms. Taylor began by saying she had trouble finding notice of the meeting and the SOC on the 

DEQ website.  She said others had experienced the same thing.  She stated her being late to learn 

of the SOC and meeting impeded notification of local residents; therefore, she is very concerned 

about the lack of notification.  She went on to make the following points: 

 

● The SOC gives Duke Energy leeway to do as it pleases.  It can perform accelerated 

discharge of wastewater to waters of the state, and close the sites using a cap in place 

method following decanting.  Such a solution will still expose local residents with the 

consequences of groundwater contamination. 
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● Considering all surrounding circumstances, the upfront and stipulated penalties found in the 

SOC are far too low. 

 

● Ms. Taylor agreed with statements made earlier calling for the complete removal of coal ash 

deposits from the basins, as has been required in other places around the state.  Leaving 

some of the largest deposits in the state in unlined basins will continue to impact 

surrounding communities.  As a result, the SOC was characterized as weak and Ms. Taylor 

expressed her strong objection to it. 

 

DEQ Response 

 

Ms. Taylor has provided written comments that contain further elaboration on the points made in 

her spoken remarks.  Those comments are summarized and a response is provided in Section D 

of this report. 

 

 

D. Summary of Written Comments, and DEQ's Responses 

 

1. Southern Environmental Law Center (“SELC”), on behalf of itself, the 

Roanoke River Basin Association, and the Sierra Club 

 

SELC raises six primary issues, several of which contain subparts.  These issues will be 

addressed in the order SELC presents them.  SELC’s first 3 issues have a common theme.  A 

comprehensive response will follow the summaries of these 3 issues. 

 

Issue 1:  DEQ Cannot Treat Hyco Lake or Sargents River as an “Effluent Channel.” 

 

SELC objects that part of Hyco Lake and “Sargents River” are treated as “effluent channels.”  It 

contends the description of seep S-18 at the Roxboro Plant in the Attachment A to the SOC 

demonstrates in inapplicability of the effluent channel designation.  Consequently, SELC states 

the SOC, its Attachment A, and the map all need to be modified, and any introduction of 

pollutants must be monitored at the point they enter the waterway. 

 

Issue 2:  DEQ Cannot Convert Waters of the United States Into an Effluent Channel. 

 

SELC states that for years DEQ has affirmed that all of Hyco Lake, including the area marked 

“Effluent Channel” on the map attached to the SOC, is waters of the State and Waters of the 

United States (“WOTUS”).  It states the designations on SOC documents cannot change the 

status of the lake.  SELC states that Hyco Lake, was created by the damming of the Hyco River 

in 1965, with the area in dispute forming as a bay of the lake at the mouth of Sargents River, and 

that Outfall 003 in NPDES permit NC0003425 for the Roxboro Plant is actually the mouth of 

that bay.  SELC states documents provided by Duke Energy support this position.  SELC 

believes that seeps should be monitored where they enter the waterbody until their flows to the 

lake are eliminated. 
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DEQ Response 

 

DEQ agrees that Hyco Lake is a WOTUS.  DEQ, however, disagrees with SELC’s position that 

features within, and used as part of, the Roxboro wastewater treatment system are WOTUS. 

 

Hyco Lake was created by the damming of the Hyco River by Carolina Power and Light 

Company (now Duke Energy Progress, LLC) for the purpose of providing cooling water for the 

Roxboro Plant.  The simple filling of the lake did not create the feature known as the Heated 

Water Discharge Pond, which SELC refers to as a bay of the lake.  Considerable modification of 

the local landscape at the Roxboro site was required to create the course of water to and from this 

feature.  The purpose of the work was to create channels, first, to convey water from Hyco Lake 

to the plant (via the intake canal to the north-northeast of the steam plant) and, second, to convey 

a variety of wastewater inputs, including heated, once through cooling water, to their ultimate 

discharge point in Hyco Lake.  The volume of wastewater flow through this system averages 840 

million gallons per day.  This volume flows into an extensively human-altered Heated Water 

Discharge Pond with a constructed northern boundary separating it from Hyco Lake.  The 

Heated Water Discharge Pond is continually filled with wastewater flowing both from steam 

power generation activities and from the coal ash basin.  The volume ensures movement from the 

Heated Water Discharge Pond into the lake, and not vice-versa.  Additionally, a physical barrier 

exists to restrict the movement of aquatic life from the lake into the wastewater treatment system.  

Features upstream of Outfall 003 that are used in the treatment process, including conveying 

wastewater, are portions of the plant’s wastewater treatment system, and not WOTUS. 

 

SELC is correct in pointing out an error in the SOC documents.  The Heated Water Discharge 

Pond should not have been listed as an “effluent channel.”  Instead, it should have been labeled 

as the plant’s “Heated Water Discharge Pond,” as it has been historically described.  It functions 

as a basin where heated water from the power generating process is provided an initial 

opportunity to dissipate heat while co-mingling with other wastewater flows.  It is recommended 

this labeling correction be made to the SOC documents.   

 

Similarly, the designation of the Heated Water Discharge Pond as “Hyco Lake” in the map 

shown on page 2 of SELC’s submission is also inaccurate.  This feature is neither a WOTUS nor 

an effluent channel.  Rather it is a part of the wastewater treatment system at the Roxboro 

facility. 

 

Maps, including those used as examples by SELC make clear the extensive modification of 

landforms and surface drainage that has occurred on and around the Roxboro Plant site, with all 

such modifications made in support of the operational mission of the plant – the generation of 

power and the treatment of wastewater.    

 

The fact that S-18 flows into the Heated Water Discharge Pond, a part of the Roxboro Plant’s 

wastewater treatment system, does not convert the Heated Water Discharge Pond into WOTUS. 
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Issue 3: Schedule and Conditions for Safely Decanting 

 

a. SELC states it recognizes decanting is a necessary step in the process of closing out the 

ash basins.  It supports the fastest timetable possible that also protects the receiving water 

and the integrity of the structure of the dams. 

 

DEQ Response: 

 

DEQ and SELC are in agreement on this matter. 

 

b. SELC points out that the SOC does not contain particular conditions for decanting and 

dewatering, and notes that the accelerated schedule for decanting within the SOC is 

premised upon there being no requirement imposed by DEQ for physical/chemical 

treatment of the discharge except as required by an NPDES permit.  SELC further notes 

that the draft NPDES permits prepared for the Mayo and Roxboro Plants both state 

physical/chemical treatment is required “if necessary, to ensure state Water Quality 

Standards are not contravened in the receiving stream.” SELC argues that this makes 

“dilution the solution to pollution” because Duke Energy will not be required to further 

treat its wastewater (beyond the treatment it receives in the ash basins) if the wastewater 

does not cause contravention of the Water Quality Standards in Mayo or Hyco Lakes. 

SELC further argues that it is unclear how the requirement for physical/chemical 

treatment will be triggered.   

 

DEQ Response 

 

There are two separate topics addressed in SELC’s comments: (1) the schedule for decanting and 

(2) the conditions and requirements for decanting and dewatering.  Only the first is directly 

associated with the SOC.  The second is addressed in the NPDES permitting context. 

 

For the first topic, the referenced section of the SOC sets out a compliance schedule for Duke 

Energy to initiate and complete decanting of the ash basins.  The schedule agreed to in the SOC 

is accelerated/expedited from that which would be called for to meet the requirements within the 

Coal Ash Management Act (CAMA).  The SOC condition cited by SELC provides that if Duke 

Energy is required to install physical/chemical treatment for decanting, it cannot be held to the 

compliance schedule in the SOC.  Design, construction, and installation of a suitable wastewater 

treatment system will take more time to achieve, and would push back the schedule for 

completion of decanting.  Additionally, the treatment system itself may restrict the flow during 

the decanting process, thereby slowing the process.  That is the only point in the SOC related to 

physical/chemical treatment – i.e., that it could affect the accelerated decanting schedule. 

 

The second topic – whether physical/chemical treatment will be required – is outside the scope 

of this SOC. Nevertheless, it is worth noting that the NPDES permits require all discharges to 

protect Water Quality Standards in the receiving streams, and will require additional 

physical/chemical treatment as necessary to protect such Water Quality Standards, as will be 

further detailed in the permitting process.   
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Issue 4: DEQ’s SOC Gives Duke Energy Amnesty Going Forward for the Illegal Flows of 

Pollution into Public Waters. 

 

a. SELC maintains that the SOC and associated NPDES permits propose to legalize 

constructed seeps and permit them for the first time, rather than treating them as ongoing 

violations.  SELC further maintains that there is no justification for permitting 

constructed seeps. 

 

DEQ Response 

 

The inclusion of constructed seeps in NPDES permits as permitted outfalls is not a granting of 

amnesty, but is instead a proper application of NPDES regulations.  Constructed seeps collect 

seepage and serve to convey seepage on and within dike structures, helping to maintain their 

structural stability and prevent internal erosion.  Discharges from the constructed seeps come 

from the same source wastewater as do the discharges from permitted outfalls.  Concentrations 

of characteristics associated with coal ash wastewater are similar in both.  The discharges from 

the constructed seeps flow via a discrete conveyance that can be adequately monitored.  They fit 

the definition of a point source, and, in accord with EPA guidance (see 2010 Hanlon memo, 

section titled “Point Source Discharges of Seepage”), their inclusion in NPDES permits as 

outfalls is justified and appropriate.  The NPDES permits require routine monitoring of these 

constructed seeps, which will provide protection of Water Quality Standards in receiving 

streams. 

 

b. SELC brought up a particular point in the matter of the Mayo Plant and a term within the 

NPDES permit that prohibits direct discharges from the ash basin to flow into Crutchfield 

Branch.  SELC contends discharge from the constructed seeps at Mayo will violate the 

permit condition. 

 

DEQ Response 

 

While this is an issue addressed in the NPDES permitting process, it is worth noting that the 

NPDES permit for the Mayo Plant was revised to remove these seeps as permitted outfalls. 

 

Issue 5: Corrective Actions Must Ensure That Polluted Discharges Through Seeps Are 

Eliminated. 

 

SELC maintains that the SOC is deficient regarding the manner in which final action can be 

concluded in the matters of individual seeps that remain after decanting is completed, and asserts 

that complete elimination of seeps must be the outcome of SOC directed action.   

 

a. SELC points maintains that the third method of dispositioning seeps in paragraph 2(c)(3) 

in the SOC (found on page 9 of the draft SOC) allows the Director of DWR to make a 

discretionary determination to disposition a seep, even if the seep continues to flow.  

SELC maintains that any such determination should be based upon objective fact, and 

that any seep with contaminant concentrations exceeding proven background levels 

should not be dispositioned.   
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DEQ Response 

 

DEQ and Duke Energy have negotiated this SOC with the expectation that decanting operations 

will result in the elimination or substantial reduction of seeps at the Mayo and Roxboro Plants.  

Elimination of the seep, as demonstrated through its being observed as dry for three consecutive 

quarters, is the first method of dispositioning.  SELC mischaracterizes the third category for 

dispositioning seeps.  SELC states that, under this category, “the Director of the Division of 

Water Resources to make a discretionary determination that a seep has been dispositioned by 

using ‘best professional judgment.’”  SELC Comments, p. 3.  Critically, this description omits 

the phrase “in accord with applicable law.”  This category does not create an allowance for an 

arbitrary decision to be made by the Director of the Division of Water Resources.  Far from 

being arbitrary, the category states applicable law will be followed in making determinations 

regarding disposition of seeps through the sound application of professional judgment.  The text 

describing this category is an expression of the complexity of the issues involved, which may 

include, for instance, the determination of background concentrations.  Such determinations 

require the exercise of best professional judgment. 

 

b. SELC also objects to the second method for dispositioning seeps, which provides that a 

seep is dispositioned when it does not constitute, or does not flow to a water of the State 

or WOTUS for three consecutive quarters.  SELC asserts that category 2 might allow the 

continuance of seeps, which are themselves isolated from surface water, that connect to 

adjacent waterbodies via short groundwater hydrologic connections. 

 

DEQ Response 

 

In response to concerns raised relative to category 2, the circumstances that have led to the 

necessity of the SOC have their root in the addressing of seeps that create or flow to surface 

waters.  Given that the underlying premise of this SOC is that decanting is likely to eliminate or 

substantially reduce flow from ash basins, the scenario presented by SELC appears to be 

speculative and not grounded in empirical evidence.  The non-constructed seeps at the Duke 

Energy sites are manifested at the land’s surface in a variety of ways: as flow to existing streams, 

flow creating small channels, or small, isolated areas of wetness on the ground.  If an area of 

wetness does not constitute jurisdictional waters and does not cause surface flow to jurisdictional 

waters, it is unlikely to be a point source discharge.  Water quality standards must be still met 

within nearby surface water bodies.  With the substantial removal of source wastewater, and the 

elimination of wastewater flow into the ash basins, any continuing manifestation of pollution 

following decanting will be more appropriately defined as a groundwater issue, best addressed in 

the site’s groundwater corrective action plan. 

 

c. SELC also argues that monitoring should include all relevant coal ash constituents. 

 

DEQ Response 

 

The list of pollutants to be monitored as found in Attachment B—24 coal ash constituents— is a 

robust list of coal ash constituents that has been derived from the lists of parameters found in 
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coal ash wastewater.  NPDES monitoring includes characteristics required to be monitored per 

federal guidelines, and those commonly recognized as being coal ash constituents from 

experience gained in the permitting of coal ash wastewater discharges over many years.  The list 

of parameters in Attachment B is sufficient to determine compliance with water quality standards 

in streams potentially affected by seeps.   

 

Issue 6:  DEQ Cannot Treat a Jurisdictional Water as a Seep 

 

SELC argues that seeps that are jurisdictional WOTUS cannot themselves be permitted as seeps 

or treated as channels to convey pollutants.  SELC offers various examples of jurisdictional 

waters that it believes are treated as seeps. 

 

SELC also objects that certain streams are treated as effluent channels. SELC argues that all 

jurisdictional waters experiencing seepage (from constructed or non-constructed seeps) must be 

protected, with water quality compliance measured in the first jurisdictional water experienced 

by the seep. 

 

DEQ Response 

 

DEQ concurs with SELC that jurisdictional waters are not seeps and that jurisdictional waters 

should not be treated as effluent channels without applicable Water Quality Standards.  To 

clarify, in this SOC, no jurisdictional water is treated as a seep (though seeps may flow to 

jurisdictional waters) and no jurisdictional water is treated as an effluent channel.  The language 

in Attachment A should be clarified to avoid confusion. 

 

To provide some context, seeps have been identified during routine surveys performed around 

the electric generation sites over the past 4-5 years.  Locations were originally identified and 

described as “areas of wetness” (AOW), where it was suspected an area was being affected by 

seepage.  The AOW locations may or may not actually reflect an exact point where a seep 

daylights on the land surface or enters a stream channel.  AOWs may represent a point where 

legitimate sampling of a stream channel suspected of being affected by seepage could occur.  

Some AOWs identified in initial surveys due to their physical manifestations, have proven not to 

be seeps of wastewater based upon the chemical analyses of their flows.  Instead, they have been 

found to be springs, with no connection to the ash basins and no coal combustion residuals 

(CCR) in their flows.  Such AOWs do appear as “non-constructed seeps” in the Attachment A 

only because they have been referenced in past documents cataloging seeps.  During the 

development of the SOC, there was a desire to allow for an accounting of all seeps (AOWs) that 

had been identified in the past, along with the description as to how/why they may have been 

dispositioned.  It is believed that the removal of dispositioned AOWs from the record would 

raise just as many questions as their inclusion. 

 

Some AOWs (e.g., S-3 at Mayo) do not represent seeps at all: they are instream monitoring 

locations downstream of known seeps, where water quality monitoring has been conducted.  

Additionally, such instream monitoring downstream of known seeps shows that jurisdictional 

waters are not treated as effluent channels. 
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The Attachment A attempts to include accurate descriptions of the seeps, consistent with how 

they have been described in documents submitted by Duke Energy in the past.  The nature of the 

non-constructed seeps (transient, variable flow) makes it difficult to provide anything more 

precise than an approximate location.  The location listed should be that of the sign identifying 

the AOW, or seep, on Duke Energy property. 

 

Within the description of the seep, it should be noted that for most documented seeps, the 

statement will contain wording that states it describes seep flow to some form of waterbody.  

Though that waterbody may be further described in terms of its width or flow volume, there 

should be no statement suggesting that the receiving water is the seep.  Within some seep 

descriptions, this is not always so clear.  This lack of clarity occurs most often in the accounts of 

AOWs once cataloged as seeps, but that have since been dispositioned due to the non-presence 

of CCR.  Inadequate descriptions associated with confirmed seeps should be modified in the 

Attachment A. 

 

Regarding the examples provided: 

 

Roxboro’s S-18 illustrates several of the ways that non-constructed seeps may be difficult to 

characterize, and so require issuance of a SOC to provide for their coverage.  For purposes of 

this SOC, what is being addressed by “S-18” is the seep to the receiving waterbody.  This 

receiving waterbody will be monitored to ensure that the seep does not cause contravention of 

the water quality standards or the interim action levels, which is applicable.  The description of 

the seep should be modified to provide more clarity as to the nature of the seep. 

 

Roxboro’s S-20 seep is similar to S-18.  Again, for purposes of this SOC, what is being 

addressed by “S-20” is the seep to the receiving waterbody.  This receiving waterbody will be 

monitored to ensure that the seep does not cause contravention of the water quality standards or 

the interim action levels, which is applicable.  The description of the seep should be modified to 

provide more clarity as to the nature of the seep. 

 

Terminology in the Attachment A should be clarified and standardized to state “seep to” as 

opposed to “seepage to” a receiving waterbody. 
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The SOC is clear in stating that the monitoring required therein is instream water quality 

monitoring designed to determine compliance with water quality standards and/or interim action 

levels established by the SOC.  Monitoring locations are established to collect samples from 

streams that have potential to be impacted by seeps.  In the provided examples regarding S-18 

and S-20 at Roxboro, the sites for stream monitoring have been set in their receiving waterbodies 

downstream from the introduction of seep flows, but prior to their reaching the Heated Water 

Discharge Pond, allowing the results of sampling to be indicative of water quality within the 

entire reach of the waterbody that may be affected by seeps.  Monitoring locations have been 

chosen based upon their potential to provide reliable, representative sampling, and the ability for 

staff to access those locations safely. 

 

The Roxboro Plant’s East Ash Basin Extension was part of the facility’s wastewater treatment 

system that was not properly closed.  In the NPDES permitting process, DEQ will require Duke 

Energy to submit an accelerated closure plan for this feature.  SELC’s comments on seeps S-09 

and S-21 (S-10, S-11 and S-12 have been dispositioned by drying up) appear to be related to the 

NPDES permitting process as opposed to the SOC. 

 

 

2. Clean Water for North Carolina (CWFNC) 

 

Issue 1: CWFNC expressed dissatisfaction with the notification for the public meeting provided 

by DWR, saying information was posted at an obscure location on DEQ’s website, and 

inadequate time was provided for citizens to respond to the notice.  CWFNC faulted DEQ for 

displaying signage at the public meeting that read “Public Hearing.” 

 

DEQ Response 

 

A complete response to matters associated with the public notice of the SOC and the public 

meeting has been provided above. 

 

Issue 2: CWFNC contends a cap in place method of closure will not protect groundwater, will 

affect nearby residents’ wells used for drinking water, and lead to continued reduction in home 

values. 

 

DEQ Response 

 

The SOC only prescribes decanting as a method used to bring about the elimination or 

substantial reduction of seeps.  While the SOC requires Duke Energy to submit approvable 

amendments to groundwater corrective action plans or closure plans, the method of site closure 

that will be required is beyond the scope of the SOC. 

 

Issue 3:  CWFNC finds the amount of upfront penalties in the SOC to address the occurrence of 

unauthorized discharges from seeps to be trivial, given the amount of time during which they 

have occurred and Duke Energy’s ability to pay.  Additionally, it disagreed with the amounts 

included in the stipulated penalty schedule, stating they should be larger for a higher-volume 

discharge. 
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DEQ Response 

 

The body of the SOC provides the rationale for the establishment of the upfront penalties 

assessed as part of this action.  Penalties are assessed for the continuing occurrence of seepage 

from historic seeps.  Penalties are stratified between those for non-constructed (lower penalties) 

and constructed seeps (higher penalties) based at least in part on the differences in the volumes 

of flow they may convey.  Penalties are not assessed for recently discovered seeps because Duke 

Energy has been seeking regulatory coverage for such discharges for several years.  Stipulated 

penalties within the SOC are appropriate, and, given the uniqueness of the situation, higher than 

those found in most NPDES SOCs. 

 

Issue 4:  CWFNC contends the SOC approves parts of Hyco Lake and a tributary river as 

“effluent channels” when they are actually waters of the state that must be protected, with any 

discharges to them regulated, monitored, and/or subject to enforcement. 

 

DEQ Response 

 

Please see the DEQ response to SELC regarding this same issue (SELC Issues 1 & 2). 

 

Issue 5.  CWFNC references the note within the SOC text tying the accelerated schedule for 

decanting to the imposition of no requirement for implement physical/chemical treatment except 

as required by an NPDES permit.  The permit states physical/chemical treatment is required only 

if it is necessary to keep water quality standards from being contravened.  CWFNC finds this 

standard to not be protective enough because some constituents in coal ash wastewater may 

accumulate in sediments.  It recommends the SOC require treatment during decanting.  It pointed 

to the discharge of elevated concentrations of arsenic at the Riverbend Steam Station during 

dewatering as reason to proceed with caution and require treatment of such discharges from the 

start. 

 

DEQ Response 

 

Please see the DEQ response to SELC regarding this same issue (SELC Issue 3). 

 

Issue 6:  CWFNC disagrees with the plan to include constructed seeps in the NPDES permits as 

permitted outfalls, saying they were recognized as illegal in the past and should continue to be 

recognized as such. 

 

DEQ Response 

 

Please see the DEQ response to SELC regarding this same issue (SELC Issue 4). 

 

Issue 7:  CWFNC states the SOC terms should be revised so as to not provide allowance for 

disposition of seeps except as a result of their elimination. 

 

DEQ Response 
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Please see the DEQ response to SELC regarding this same issue (SELC Issue 5). 

 

Issue 8:  The Attachment B within the SOC need to be expanded to include additional coal ash 

constituents in the list of parameters to be monitored. 

 

DEQ Response 

 

Please see the DEQ response to SELC regarding this same issue (SELC Issue 5(c)). 

 

3. Catherine Cralle Jones, on behalf of Clients that Live and Own 

Property near the Roxboro and Mayo Plants. 

 

Ms. Jones contends local residents were not provided with adequate notice of the comment 

period for the SOC and the holding of a public hearing regarding the content of the proposed 

SOC. 

 

Ms. Jones objected to what she referred to as the SOC approving parts of Hyco Lake and 

adjacent streams as effluent channels.  She states those waters should be referred to as waters of 

the State and receive all the protections due their status. 

 

Ms. Jones stated Duke Energy should be required to come into compliance with existing permits 

and regulations.  Illegal activities should not be made legal by changing terms of the permit. 

 

Some of her clients have seen levels of contaminants rise in streams and in groundwater on their 

property, including water used for drinking.  DEQ should require more action out of Duke 

Energy that would change such trends. 

 

DEQ Response 

 

Please see the DEQ responses to SELC regarding most of these same issues, which can be found 

above.  Regarding the reported increases in concentrations of contaminants in streams and 

groundwater, it is expected that the accelerated decanting required by the SOC will reduce the 

potential for such contamination caused by seeps.  The SOC requires further corrective action to 

address any seeps remaining following decanting, which may yield additional improvements in 

surface water and groundwater quality.   

 

4. Linda Jamison, Private Citizen 

 

Ms. Jamison, a resident of the area near the Roxboro Steam Plant, requested that DEQ not allow 

Duke Energy to release contaminated coal ash into the water.  She said the water in her area is 

already contaminated. 
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DEQ Response 

 

While most of Ms. Jamison’s comments appear to be directed to matters beyond the scope of the 

SOC, the SOC conditions calling for accelerated decanting of ash basins with appropriate 

conditions protecting water quality, and the evaluation of the effects on seeps are necessary and 

reasonable steps toward the closure of ash basins and resolution of associated matters. 

 

5. Roy Thomas, Private Citizen 

 

Mr. Thomas said it is wrong for Duke Energy to continue to contaminate neighbors’ well water. 

 

DEQ Response 

 

While Mr. Thomas’ comment appears to be directed to matters beyond the scope of the SOC, the 

SOC conditions calling for accelerated decanting of ash basins with appropriate conditions 

protecting water quality, and the evaluation of the effects on seeps are necessary and reasonable 

steps toward the closure of ash basins and resolution of associated matters. 

 

IV. Recommendations 

 

The following changes are recommended to the SOC document: 

 

The last sentence in paragraph 1(g) should be changed, substituting instead the text found in that 

section of SOC S17-009, to correct an editing error. 

 

References to an “Effluent Channel” should be replaced with the term “Heated Water Discharge 

Pond” in the Attachment A and the map for the Roxboro Plant. 

 

Minor changes should be made to the descriptions of seeps within the Attachment A’s for both 

the Mayo and Roxboro Plants to clearly indicate they pertain to seeps, and not their receiving 

streams. 

 

It is recommended that upon the inclusion of the recommended changes within the document, the 

Environmental Management Commission approve the SOC, and the Chairman’s signature be 

affixed to the document to effect its complete execution. 
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V. Attachments 

 

Attachment B SOC Application 

Attachment C Engineering Evaluations 

Attachment D Draft SOC 

Attachment E Public Notice of the SOC and Public Meeting 

Attachment F Affidavits from the Roxboro Courier-Times and Durham Herald-Sun 

Attachment G Sign In Sheet for Non-Speaking Attendees 

Attachment H Sign In Sheet for Speaking Attendees 

Attachment I Written Comments Submitted by the Southern Environmental Law Center 

Attachment J Written Comments Submitted by Clean Water for North Carolina 

Attachment K Written Comments Submitted by Catherine Cralle Jones 

Attachment L Emailed Comments Submitted by Linda Jamison 

Attachment M Emailed Comments Submitted by Roy Thomas 

Attachment N Section of 6/7/2010 EPA Memo Regarding Permitting of Seeps 

Attachment O 8/19/2016 EPA Letter to DEQ 

Attachment P DEQ Press Release re extension of public notice 
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