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North carolina 

Highlights of Rule Change Proposals  
 

Most of the changes to the Chapter 04 rules are administrative in nature or were made to provide 
clarity in the presentation of the program requirements.  The Division staff believes that the 
changes made will improve the presentation and understanding of the State sedimentation and 
erosion control requirements. In the analysis of the impact of the changes, the staff has concluded 
that the proposed changes would have only minor, if any, effect on the operation of the state or 
locally-enforced sediment control programs.  The highlights of the changes proposed are listed 
below. 
 
1. In rule 04B .0107, removed “15 working days” and specified that the “90 calendar days” 

applied only to “permanent” ground cover. This seems like a substantive change but in 
reality, very little, if any, changes in program implementation will be felt.  The change in rule 
04B .0107 addresses concern voiced by regulated entities that in many instances, permanent 
stabilization cannot be achieved within the 15 working days specified in the existing rule.  
Also, it is not clear if the 15/90-day requirement applied to permanent stabilization or just 
temporary. In many cases, permanent stabilization requires more than 15 days and the 
DEMLR staff believes that most approving authorities have allowed extensions of time in 
cases, for example, where a permanent seed will not be viable until a later growing season. 
The proposed changes make it clear that this rule applies to permanent stabilization and allows 
up to 90 days. This should clear up the confusion of the existing rule language. 

 
2. In rule 15A NCAC 04B .0124, Design Standards in Sensitive Watersheds, the existing 

provisions for requiring basin sizing based on settling the “70% of the 40-micron 
particle” in HQW zones was replaced by specific sizing and design criteria.  Although the 
specifications of “70% of the 40-micron particle” had been considered for years to be an 
appropriately-protective criterion for High Quality Waters, determining if it would be 
achieved in the field was practically impossible for an approving authority.  It was concluded 
by the Rules Review Workgroup that codifying the basin design criteria would provide a 
more-reliable predictor of the treatment level that would be achieved. Having the specific 
criteria for how to design a sediment basin codified in the rules will not affect very many who 
design these basins.  Almost all designers already use this design criterion which has been 
available in DEMLR’s Erosion and Sediment Control Planning and Design Manual for years.   

 
  The proposed rules also provide written criteria to get a deviation from the specified design 

requirements. These deviations have been allowed for years and the proposed language was 
designed to document a process similar to the ongoing process used by approving authorities. 

 

3. In rule 15A NCAC 04B .0124, Design Standards in Sensitive Watersheds, removed “15 
working days or 60 calendar days.”  The provisions for ground cover within “15 working 
days or 60 calendar days” was removed as applied to HQW zones. The rule wording seems to 
state that these requirements were “pursuant G.S. 113A-57(3).”  G.S. 113A-57(3) only allows 
the Commission to adopt rules.  Also, the statute applies to the application of final ground 
cover which as explained in #1 above, has also been confusing and not implemented for final 
ground without exception as the rule seems to specify.  We do not see any fiscal impact of the 
rule change nor do we see any adverse environmental impact from the change.  In fact, the 
added reference to the federal Construction General Permit in the rules, which clearly specifies 
7 or 14-day temporary ground cover, provides assurance that was not previously specified. 
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4.       Rule 15A NCAC 04B .0131 on Self-Inspections, was rewritten for clarity.  Most of the 

changes made were to make the rule more consistent with the state statutes and to clarify some 
areas of uncertainty.  Sentences were added to provide clarity on issues such as “significant 
deviation” from a plan. Sentences were also added to explain that “visual verification” was 
allowed in some practices and measurement was required for others.  These changes were 
made for clarity and should not have any noticeable effect on the techniques applied.  
However, any local government can enforce a more-stringent requirement than the minimum 
provided on the state level.   

 
5. 15A NCAC 04E .0201 Petition for Rulemaking   Late in the preparation of draft rule changes, 

it was determined that the Commission should adopt a rule with details on submitting and 
adopting petitions for rulemaking as required by the Administrative Procedure Act (APA). Rule 
04E .0201 was rewritten to provide those specifics. The language provided is similar to language 
used by other agencies and the requirements are to provide information with petitions that reflect 
the basic requirements in the APA on Petitions. 

 
6. In rules 15A NCAC 04E 0501, .0502 and .0503 on Declaratory Rulings, several changes 

were proposed.  More details were provided in Rule .0502 for what a request for a declaratory 
ruling should contain and more details were provided in Rule .0503 on factors the Commission 
should use in considering requests for declaratory rulings.  Rule .0502 also made it clear that a 
“third party” could request to the Commission Chair to intervene in another request being 
considered for a declaratory ruling.  
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