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STATE OF NORTH CAROLINA CONSERVATION EASEMENT
CALDWELL  COUNTY
THIS CONSERVATION EASEMENT DEED, made this__/ __day of /W/ls/ , 2003, by

and between _ The City of Lenoir__, Grantor, and the State of North Carolina, Grantee, whose mailing address is --
State of North Carolina State Property Office, 116 West Jones Street, Raleigh, NC 27603-8003. The designations
Grantor and Grantee as used herein shall include said parties, their heirs, successors, and assigns, and shall include
singular, plural, masculine, feminine, or neuter as required by context.

WITNESSETH:

WHEREAS, pursuant to the provisions of N.C. Gen. Stat. . 143-214.8 et seq., the State of North Carolina
has established the Wetlands Restoration Program (as defined in N.C. Gen Stat. . 143-214.8) within the Department
of Environment and Natural Resources for the purposes of acquiring, maintaining, restoring, enhancing, and creating
wetland and riparian resources that contribute to the protection and improvement of water quality, flood prevention,
fisheries, aquatic habitat, wildlife habitat, and recreational opportunities; and

WHEREAS, the Wetlands Restoration Program in the Department of Environment and Natural Resources
has approved acceptance of this instrument; and

WHEREAS, the acceptance of this instrument for and on behalf of the State of North Carolina has been granted to
the Department of Administration by resolution as approved by the Governor and Council of State adopted at a
meeting held in the City of Raleigh, North Carolina, on the 8n day of February 2000; and

WHEREAS, pursuant to the provisions of N.C. Gen. Stat. 3 143-214.8 et seq., two of the components of the
Wetlands Restoration Program are (1) restoration and perpetual maintenance of wetlands, riparian areas, and surface
waters and (2) land ownership and management; and

WHEREAS, Grantor owns in fee simple certain real property situated, lying, and being in Lower Creek

Township, Caldwell County, North Carolina (the "Protected Property"), and being more particularly described as
that certain parcel of land being conveyed to the Grantor by deed recorded in Deed Book 154 at Page 134 of the
Caldwell County Registry, North Carolina; and

WHEREAS, Grantor is willing to grant a Conservation Easement on a portion of the Protected Property, thereby
restricting and limiting the use of the Protected Property to the terms and conditions and for the purposes hereinafter
set forth, and Grantee is willing to accept such easement.

NOW, THEREFORE, in consideration of the mutual covenants, terms, conditions, and restrictions hereinafter set
forth, Grantor unconditionally and irrevocably hereby grants and conveys unto Grantee, its successors and assigns,
forever and in perpetuity, a Conservation Easement of the nature and character and to the extent hereinafter set forth,
over a portion of the Protected Property, referred to hereafter as the Easement Area, for the benefit of the people of
North Carolina, and being all of the tract of land as identified as Tract / _ as shown on a plat of survey entitled





m » dated 43093 | certified by&é_&h@nand recorded in Map Book ‘Q l , Page 2&,

County Registry. Tract __| being more particularly described as follows:

“Starting at a point in Zack's Fork Creek located on the northeastern property line of the parent tract and
running thence in a southwesterly direction in a corridor extending 75 feet from both sides of the
centerline of Zack’s Fork Creek and running as the stream meanders, thereby ending at the point where
said stream leaves the parent tract. Stream conservation easement shall be configured such as will be
shown in the document to be known as "Restoration Report, Zack’s Fork Stream Restoration Project” as
prepared for the NC Wetlands Restoration Program by Spaulding & Norris, PLLC. The parties to this
conservation easement further agree that the above description may be amended with a more particular
description to be fumished from the "as built" survey provided by the NC Wetlands Restoration Program
within one year from the date of execution of this document.

The purposes of this Conservation Easement are to maintain, restore, enhance, and create wetland and/or riparian
resources in the Easement Area that contributes to the protection and improvement of water quality, flood
prevention, fisheries, aquatic habitat, wildlife habitat, and recreational opportunities; to maintain permanently the
Easement Area in its natural condition, consistent with these purposes; and to prevent any use of the Easement Area
that will significantly impair or interfere with these purposes. To achieve these purposes, the following conditions
and restrictions are set forth:

I. DURATION OF EASEMENT
This Conservation Easement shall be perpetual. It is an easement in gross, runs with the land, and is enforceable by
Grantee against Grantor, their personal representatives, heirs, successors, and assigns, lessees, agents, and licensees.

IL. RESERVED USES AND RESTRICTED ACTIVITES

The Easement Area shall be restricted from any development or usage that would impair or interfere with the purposes of
this Conservation Easement. Unless expressly reserved as a compatible use herein, any activity in, or use of, the Easement
Area by the Grantor is prohibited as inconsistent with the purposes of this Conservation Easement. Any rights not
expressly reserved hereunder by the Grantor have been acquired by the Grantee. The following specific uses are
prohibited, restricted, or reserved as indicated:

A. Recreational Uses. Grantor expressly reserves the right to undeveloped recreational uses, including hunting
and fishing, and access to the Easement Area for the purposes thereof. Usage of motorized vehicles in the
Easement Area is prohibited except for maintenance and repairs of developed appurtenances, including playing
fields, and paved and unpaved multi-use greenways and trails.

B. Educational Uses. The Grantor reserves the right to undeveloped educational uses and the right of access to the

Easement Area for such purposes including organized educational activities such as site visits, studies, and

observations.

Vegetative Cutting. Cutting, removal, mowing, harming, or destruction of any vegetation in the Easement Area is

prohibited.

Industrial Use. Industrial activities in the Easement Area are prohibited.

Residential Use. Residential use of the Easement Area is prohibited.

Commercial Use. Commercial activities in the Easement Area are prohibited.
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G. Agricultural Use. Agricultural use of the Easement Area including use for cropland, waste lagoons, or pastureland is
prohibited.

H. New Construction. There shall be no building, facility, mobile home, or other structure constructed or placed in the
Easement Area. Nothing in this paragraph shall prevent the Grantor from the construction, maintenance, or repair
playing fields or paved or unpaved multi-use greenways or trails.

I. Signs. No signs shall be permitted in the Easement Area except interpretive signs describing restoration
activities and the conservation values of the Easement Area, signs identifying the owner of the Protected
Property and the holder of the Conservation Easement, and signs giving directions or proscribing rules and
regulations for the use of the Easement Area.

J.  Dumping. Dumping of soil, trash, ashes, garbage, waste, abandoned vehicles, appliance or machinery, or other
material in the Easement Area is prohibited.

K. Grading, Mineral Use, Excavation, Dredging. There shall be no grading, filling, excavation, dredging, mining, or
drilling; no removal of topsoil, sand, gravel, rock, peat, minerals, or other materials. Nothing in this paragraph shall
prevent the Grantor from the construction, maintenance, or repair of playing fields or paved or unpaved multi-
use greenways or trails.

L. Water Quality and Drainage Patterns. There shall be no diking, draining, dredging, channeling, filling, leveling,
pumping, impounding or related activities, or altering or tampering with water control structures or devices, or
disruption or alteration of the restored, enhanced, or created drainage patterns. In addition, diverting or causing
or permitting the diversion of surface or underground water into, within or out of the easement area by any
means, removal of wetlands, polluting or discharging into waters, springs, seeps, or wetlands, or use of pesticide
or biocides is prohibited.

Subdivision. Subdivision, partitioning, or dividing the Easement Area is prohibited.

Development Rights. No development rights which have been encumbered or extinguished by this

Conservation Easement shall be transferred pursuant to a transferable development rights

scheme or cluster development arrangement or otherwise.

ES

The Grantee, and authorized representatives of the Grantee, shall have the right to enter the Easement Area and shall
have the right of reasonable ingress and egress to the Easement Area over the Protected Property, at all reasonable
times to undertake any activities to restore, manage, maintain, enhance, and monitor the wetland and riparian
resources of the Easement Area. These activities include planting of trees, shrubs and herbaceous vegetation,
installation of monitoring wells, utilization of heavy equipment to grade, fill, and prepare the soil, modification of
the hydrology of the site, and installation of natural and manmade materials as needed to direct in-stream, above
ground, and subterraneous water flow. In addition, the Grantee, and authorized representatives of the Grantee, shall
have the right to enter the Easement Area and shall have the right of reasonable ingress and egress to the Easement
Area over the Protected Property, at all reasonable times for the purpose of inspecting said property to determine if
the Grantor is complying with the terms, conditions, restrictions, and purposes of this Conservation Easement. The
easement rights granted herein do not include public access rights.

The Grantor may request permission to vary from the above restrictions for good cause shown, provided that any
such request is consistent with the purposes of this Conservation Easement. The Grantor shall not vary from the
above restrictions without first obtaining written approval from the Wetlands Restoration Program, whose mailing
address is 1619 Mail Services Center, Raleigh, NC 27699-1619.





III. ENFORCEMENT AND REMEDIES

A.

In the event that the Grantee determines that the Grantor has violated or is threatening to violate any of these
terms, conditions, or restrictions, the Grantee may institute a suit to enjoin such violation and if necessary, to
require the restoration of the Easement Area to its prior condition at the expense of the Grantor.

B. No failure on the part of Grantee to enforce any covenant or provision hereof shall discharge or invalidate such

covenant or any other covenant, condition, or provision hereof or affect the right of Grantee to enforce the same
in the event of a subsequent breach or default.

IV. MISCELLANEOUS

A. This Conservation Easement shall be construed to promote the purposes of N.C. Gen Stat. . 143- 214.8 et seq.,
the Wetlands Restoration Program.

B. This instrument sets forth the entire agreement of the parties with respect to the Conservation Easement and
supersedes all prior discussions, negotiations, understandings or agreements relating to the Conservation
Easement. If any provision is found to be invalid, the remainder of the provisions of the Conservation
Easement, and the application of such provision to persons or circumstances other than those as to which it is
found to be invalid, shall not be affected thereby.

C. Any notices shall be sent by registered or certified mail, return receipt requested to the parties at their addresses
shown above or to other address(es) as either party establishes in writing upon notification to the other.

D. Grantor shall notify Grantee in writing of the name and address and any party to whom the Protected Property

or any part thereof is to be transferred at or prior to the time said transfer is made. Grantor further agrees to
make any subsequent lease, deed, or other legal instrument by which any interest in the Protected Property is
conveyed subject to the Conservation Easement herein created.
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V. QUIET ENJOYMENT

Grantor reserves all rights accruing from ownership of the Protected Property, including the right to engage in or
permit or invite others to engage in only those uses of the Easement Area that are expressly reserved herein, not
prohibited or restricted herein, and are not inconsistent with the purposes of this Conservation Easement. Without
limiting the generality of the foregoing, the Grantor expressly reserves to the Grantor, and the Grantor’s invitees and
licensees, the right of access to the Easement Area, and the right of quiet enjoyment of the Easement Area.

TO HAVE AND TO HOLD the said rights and easements perpetually unto Grantee for the aforesaid purposes.
AND Grantor covenants that Grantor is seized of said premises in fee and has the right to convey the permanent
easement herein granted; that the same are free from encumbrances and that Grantor will warrant and defend title to

the same against the claims of all persons whomsoever.

F, the Grantor has hereunto set his hand and seal, the day and year first above written,

(SEAL)

NORTH CAROLINA COUNTY OF £A4LOwELe

1, Sasiora 2 FEAE7E | aNotary Public in and for the
County and State aforesaid, do hereby certify that CAARLES A. 3%77;/ , Grantor, personally

appeared before me this day and acknowledged the execution of the foregoing instrument.

IN WITHNESS WHEREOF, I have hereunto set my hand and Notarial
Seal this s7” dayof mAY , 2003.

A Sz—

Notary Public

My commission expires:

AUG UST ,’/;. 2007
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CITY MANAGER CITY OF LENOIR

W. LANE BAILEY

NORTH CAROLINA

September 11, 2013

Stephanie Horton

EEP Land Protection Supervisor
1652 Mail Service Center
Raleigh, NC 27699-1652

RE:  EEP Project ID 432 (Addendum to Conservation Easement)

Dear Ms. Horton:

MAYOR
JOSEPH L. GIBBONS

CITY COUNCIL
T. H. PERDUE
M. F. PERRY
H. L. PRICE
T. J. ROHR
D. F. STEVENS
R. R. STILWELL
B. K. WILLIS

Please find enclosed the recorded original Addendum to the Conservation Easement for

the purpose of clarification and technical correction for EEP Project ID 432.
Thank you in advance for your assistance regarding this matter.
Sincerely,

CITY OF LENOIR
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Shirley mn

City Clerk
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Caldwell County, NC

WAYNE L RASH Register of Deeds

«x18337301-303

/ .
J C’H-v of Leroi”

STATE OF NORTH CAROLINA ADDENDUM TO THE

CONSERVATION EASEMENT CONSERVATION EASEMENT FOR
THE PURPOSE OF CLARIFICATION

CALDWELL COUNTY AND TECHNICAL CORRECTION

SPO File Number 14-AR

EEP Project ID 432

Approved by: Office of the Attorney General
Property Control Section

Return to: NC Department of Administration
State Property Office

1321 Mail Service Center

Raleigh, NC 27699-1321

THIS ADDENDUM IS MADE TO THE CONSERVATION EASEMENT as granted
to the State of North Carolina, Department of Administration, State Property Office, whose
mailing address is 1321 Mail Service Center, Raleigh, NC 27699-1321 by the City of Lenoir,
whose mailing address is 801 West Avenue NW, Lenoir, NC 28645. Said Conservation
Easement was recorded on May 1, 2003, in Deed Book 1445, Page 69 in the Caldwell County
Register of Deeds.

WITNESSETH:

WHEREAS: The purpose of this Addendum is to clarify activities allowed within
certain areas at the Zack’s Fork Creek full-delivery mitigation site in Caldwell County.

WHEREAS: The City of Lenoir donated a Conservation Easement to the State of North
Carolina, which permanently restricts activities on approximately fourteen acres of the property,
so that wetland and stream restoration could be carried out on the property by the compensatory
mitigation provider, Spalding and Norris, on behalf of the Department of Environment and
Natural Resources’ Ecosystem Enhancement Program. The Conservation Easement extends for
seventy-five feet on both sides of the center line of Zack’s Fork Creek.





WHEREAS: Cutting, trimming, damaging and destruction of the native vegetation and
the use of motorized vehicles within the Conservation Easement is prohibited, except as required
to maintain or protect the existing utilities, soccer fields, tennis courts, and greenway trails.

WHEREAS: Pursuant to Section II, Subsection A of the Conservation Easement, as
recorded in Caldwell County Register of Deeds, the City reserved the right to maintain and repair
“developed appurtenances, including playing fields, and paved and unpaved multi-use greenways
and trails”.

WHEREAS: The Grantor and Grantee (hereafter, “the Parties”) desire to more clearly
define the areas in which vegetative cutting and use of motorized vehicles are allowed. The
Parties agree that no cutting, removal, mowing, harming or destruction of native vegetation, no
herbicide use, and no other activities that are prohibited in the Conservation Easement are
allowed within the conservation easement area unless agreed to by the Grantee in writing.

WHEREAS: Notwithstanding the foregoing, maintenance of existing soccer fields,
tennis courts, greenway path, yard inlet and pipes, and sanitary sewer rights-of-way, as depicted
on the “Zack’s Fork Stream Restoration (AWO03003A) Asset Map” (Exhibit A), may be
maintained by the City.

WHEREAS: Mowing of grass is allowed within two feet of the edge of the paved
Greenway Path and in all areas to the west of the Greenway Path depicted on Exhibit A.

WHEREAS: The Grantor agrees that all greenway paths, yard inlets and pipes, culverts
and sewer lines are accurately depicted on Exhibit A and are labeled as “Existing Feature” on the
Zack’s Fork Current Condition Map (Exhibit B). Maintenance and repairs of these existing
appurtenances are allowed. The disturbance zones for such activities shall extend no more than
five feet from the existing pipes or yard inlets, two feet from the edge of the paved greenway
trail, and within the existing fifteen foot wide sewer line maintenance corridor, which extends
7.5 feet on each side of the sewer manholes shown on Exhibit A and Exhibit B. Erosion control
devices shall be utilized to contain all disturbed materials and will conform to State and local
requirements.

WHEREAS: The Ecosystem Enhancement Program has installed bollards within two
feet of the existing Greenway Path along the eastern edge of that Path and has marked trees with
surveyors’ paint or placed square steel posts within the wooded areas and along the western edge
of the Sanitary Sewer Line. Any cutting of vegetation, dumping, or disturbance between the
marked areas or bollards and the center line of the stream is prohibited unless otherwise allowed
in this addendum. The locations of the markers are depicted as “Marked Boundary” on Exhibit
B. Any disturbance to these markers is prohibited.

WHEREAS: The original Conservation Easement, recorded on May 1, 2003, remains in
full effect.





(Remainder of page intentionally left blank)

The Grantor hereby certifies that he has authority to sign on behalf of the Grantor, and certifies,
on behalf of the Grantor, its agents, successors and assigns, that Exhibits A and B, attached
hereto, is an accurate rendering of all appurtenances or rights-of-way in existence at the time of
the execution of this instrument.

eptemlers 3, Qo013
Mayor =
City of Lenoir R
North Carolina County of Caldwell

(Attest)

Shirley Canngn

City Clerk €p+e - oer 3, 3013
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