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STATE OF NORTH CAROLINA

CONSERVATION EASEMENT
HENDERSON COUNTY o ,'t ¢
SPO File Number 45-A1 ? ’7 e

Prepared by: Office of the Attorney General
Property Control Section

Return to: NC Department of Administration
State Property Office

1321 Mail Service Center

Raleigh, NC 27699-1321

THIS CONSERVATION EASEMENT DEED, pursuant to the provisions of N.C.
General Statutes Chapter 121, Article 4 and made this _ 29th day of _ June ,
2009, by Barbara Dixon Ingle, (“Grantox”), whose mailing address is 1225 North Ridge Road,
Hendersonville, NC 28792, to the State of North Carolina, (“Grantee”), whose mailing address
is State of North Carolina, Department of Administration, State Property Office, 1321 Mail
Service Center, Raleigh, NC 27699-1321. The designations Grantor and Grantee as used herein
shall include said pariies, their heirs, successors, and assigns, and shall include singular, plural,
masculine, feminine, or neuter as required by context,

WITNESSETH:

WHEREAS, pursuant to the provisions of N.C. Gen. Stat. § 143-214.8 et seq., the State
of North Carolina has established the Bcosystenn. Enbancement Program (formerly known as the
Wetlands Restoration Program) within the Department of Environment apd Natural Resources
for the purposes of acquiring, maintaining, restoring, .enhancing, creatng and pregerving wetland
and tiparian resources that contribute to the protection and improvement of water quality, flood
prevention, fisheries, aquatic habitat, wildlife habitat, and recreational opportunities; and

WHEREAS, The State of North Catolina is qualified to be the Grantee of a Conservation
Easement pursuant fo N.C. Gen. Stat. § 121-35; and

WHEREAS, the Beosystem Enbancement Program in the Depariment of Environment
and Natural Resources has approved acceptance of this instrument; and

WHEREAS, the Department of Bnvironment and Natural Resources, the North Carolina
Department of Transportation and the United States Axmy Corps of Engineers, Wilmington
District entered into a Memorandum of Agreement, (MOA) duly executed by all parties in
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Greensboro, NC on July 22, 2003. This MOA recognizes that the Ecosystem Enhancement
Program is to provide for compensatory mitigation by effective protection of the land, water and
natural resources of the State by restoring, enhancing and preserving ecosystem functions; and

WHEREAS, the acceptance of this instrument for and on behalf of the State of North
Carolina was granted to the Department of Administration by resolution as approved by the
Govemnor and Council of State adopted at a meeting held in the City of Raleigh, North Carolina,
on the 8™ day of February 2000; and

WHEREAS, Grantor owns in fee simple certain real property situated, lying, and being
in Blue Ridge Township, Henderson County, North Carolina (the "Property"), and being more
particularly described as that cestain parcel of land containing approximately 19.83 acres and
being conveyed to the Grantor by deed as recorded in Deed Book 1188 at Page 578 of the
Henderson County Registry, North Carolina; and

WHEREAS, Grantor is willing to grant a Conservation Easement over the herein
described areas of the Property, thereby restricting and limiting the use of the included areas of
the Property to the terms and conditions and purposes hereinafter set forth, and Grantee is willing
to accept such Conservation Basement. This Conservation Easement shall be for the protection
and benefit of the waters of Lewis Creek.

NOW, THEREFORE, in consideration of the mutual covenants, terms, conditions, and
restrictions hereinafter set forth, Grantor unconditionally and irrevocably hereby grants and
conveys unto Grantee, its successors and assigns, forever and in perpetuity, a Conservation
Easement of the nature and character and to the extent hereinafter set forth, over a described area
of the Property, referred to hereafter as the “Easement Area”, for the benefit of the people of
North Carolina, and being all of the tract of land as identified as the 1.56 acres as shown on a plat
of survey entitled “Conservation Easement Plat of Survey for State of North Carolina, SPO File
45-A1 & 45-AM, EEP Site ID 733" dated February 23, 2009 certified by Joel Johnson PLS
Number 3882 and recorded in Map Slide 7691 of the Henderson County Registry. See attached
“Exhibit A”, Legal Description. '

The purposes of this Consetvation Easement are to maintain, restore, enhance, create and
preserve wetland and/or riparian resources in the Easement Area that contribute to the protection
and improvement of water quality, flood prevention, fisheties, aquatic habitat, wildlife habitat,
and recreational opportunities; to maintain permanently the Easement Area in its natural
condition, consistent with these purposes; and to prevent any use of the Basement Area that will
significantly impair or interfere with these purposes. To achieve these purposes, the following
conditions and restrictions are set forth:

J DURATION OF EASEMENT

Pursuant to law, including the above referenced statutes, this Conservation Easement
shall be perpetual and it shall run with, and be a continuing restriction upon the use of, the
Property, and it shall be enforceable by the Grantee against the Grantor and against Grantor’s
heirs, successors and assigns, personal representatives, agents, lessees, and licensees.
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II. GRANTOR RESERVED USES AND RESTRICTED ACTIVITES

The Basement Area shall be restricted from any development ot usage that would impair
or interfere with the purposes of this Consexvation Easement. Unless expressly reserved as a
compatible use herein, any activity in, or use of, the Easement Area by the Grantor is prohibited
as inconsistent with the purposes of this Conservation Easement. Any rights not expressly
reserved hereunder by the Grantor have been acquired by the Grantee. Without limiting the
generality of the foregoing, the following specific uses are prohibited, restricted, or reserved as
indicated:

A. Recreational Uses. Grantor expressly reserves the right to undeveloped
recreational uses, including hiking, bird watching, hunting and fishing, and access to the
Easement Area for the purposes thereof. Usage of motorized vehicles in the Easement Area is
prohibited, except as they are used exclusively for management, maintenance, or stewardship
purposes, and on existing trails, paths or roads.

B. Educational Uses. The Grantor reserves the right to engage in and permit others
to engage in educational uses in the Easement Area not inconsistent with this Conservation
Easement, and the right of access to the Basement Area for such purposes including organized
educational activities such as site visits and observations. Educational uses of the property shall
not alter vegetation, hydrology or topography of the site.

C. Vegetative Cutting. Except as related to the removal of non-native plants,
diseased or damaged trees, and vegetation that obstructs, destabilizes or renders unsafe the
Easement Area to persons or natural habitat, all cutting, removal, mowing, harming, or
destruction of any trees and vegetation in the Easement Area is prohibited.

D. Industrial, Residential and Commercial Uses, All are prohibited in the
Easement Area.

E. Agricultural Use. All agricultural uses within the Easement Area including any
use for cropland, waste lagoons, or pastureland are prohibited.

F. New Construction. There shall be no building, facility, mobile home, antenna,
utility pole, tower, or other structure constructed or placed in the Basement Area.

G. Roads and Trails. There shall be no construction of roads, trails, walkways, or
paving in the Easement Area. Existing roads or trails located in the Easement Area may be
maintained by Grantor in oxder to minimize runoff, sedimentation and for access to the interior
of the Property for management, maintenance, stewardship purposes, or undeveloped
recreational and educational uses of the Basement Area. Existing roads, trails or paths may be
maintained with loose gravel or permanent vegetation to stabilize or cover the surfaces.

H. Signs. No signs shall be permitted in the Easement Area except interpretive signs
describing restoration activities and the conservation values of the Easement Area, signs
identifying the owner of the Property and the holder of the Conservation Easement, signs giving
directions, or signs prescribing rules and regulations for the nse of the Basement Area may be
allowed. 4 ‘
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L Dumping ox Storing. Dumping or storage of soil, trash, ashes, garbage, waste,
abandoned vehicles, appliances or machinery, or other material in the Easement Area is
prohibited.

J. Grading, Mineral Use, Excavation, Dredging. There shall be no grading,
filling, excavation, dredging, mining, or drilling; no removal of topsoil, sand, gravel, rock, peat,
minerals, or other materials.

K.  Water Quality and Drainage Patterns, There shall be no diking, draining,
dredging, channeling, filling, leveling, pumping, impounding or diverting, causing, allowing or
permitting the diversion of surface or underground water. No altering ot tampering with water
control structures or devices, or disruption or alteration of the restored, enhanced, or created
drainage patterns. All removal of wetlands, polluting or discharging into waters, springs, seeps,
or wetlands, or use of pesticide or biocides is prohibited. In the event of an emergency
interruption or shortage of all other water sources, water from within the Easement Axea may
temporarily be used for good cause shown as needed for the survival of livestock and agricultural

production.

L. Subdivision and Conveyance. Grantor voluntarily agrees that no subdivision,
partitioning, or dividing of the underlying fee that is subject to this Easement is allowed, Unless
agreed to by the Grantee in writing, any future conveyance of the undetlying fee for the
Easement Area and the rights as conveyed herein shall be as a single block of property. Any
future transfer of the fee simple shall be subject to this Conservation Easement. Any transfer of
the fee is subject to the Grantee’s right of unlimited and repeated ingress and egress over and
across the Property to the Eagsement Area for the purposes set forth herein.

M. Development Rights. All development rights are removed from the Easement
Area and shall not be transferred.

N. Disturbance of Natural Features. Any change, disturbance, alteration or
impairment of the natural features of the Easement Area or any intentional introduction of non-
native plants, trees and/or aniral species by Grantor is prohibited.

The Grantor may request permission to vary from the above restrictions for good cause
shown, provided that any such request is consistent with the purposes of this Conservation
Easement. The Grantor shall not vary from the above restrictions without first obtaining written
approval from the N.C. Ecosystem Enhancement Program, whose mailing address is 1652 Mail
Services Center, Raletgh, NC 27699-1652.

III. GRANTEE RESERVED USES

A. Ingress, Egress, and Inspection. The Grantee, its employees and agents,
successors and assigns, receive the perpetual right of unlimited and repeated ingress and egress
to the Easement Area over the Property at reasonable times to undertake any activities to restore,
manage, maintain, enhance, and monitor the wetland and riparian resources of the Easement
Area, in accordance with restoration activities or a long-term management plan. Unless
otherwise specifically set forth n this Conservation EBasement, the rights granted herein do not
include or establish for the public any access rights.

G 4 0Pl N LLUEN LB0WRS CQ o WYCEr0L 6000 6L ANy





B. Restoration Activities. These activities include planting of trees, shrubs and
herbaceous vegetation, installation of monitoring wells, utilization of heavy equipment to grade,
fill, and prepare the soil, modification of the hydrology of the site, and installation of natural and
manmade materials as needed to direct in-stream, above ground, and subterraneous water flow.

IV. ENFORCEMENT AND REMEDIES

A, Enforcement. To accomplish the purposes of this Conservation Easement,
Grantee is allowed to prevent any activity within the Basement Area that is inconsistent with the
purposes of this Basement and to require the restoration of such areas or features of the Easement
Area that may have been damaged by such activity or use. Upon any breach of the tetms of this
Conservation Easement by Grantor, their successors or assigns, that comes to the attention of the
Grantee, the Grantee shall, except as provided below, notify the Grantor, their successors or
assigns in writing of such breach, The Grantor shall have ninety (90) days after receipt of such
notice to correct the conditions constituting such breach. If the breach remains uncured after
ninety (90) days, the Grantee may enforce this Conservation Easement by appropriate legal
proceedings including damages, injunctive and other relief. The Grantee shall also have the
power and authority, consistent with its statutory authority: (a) to prevent any impairment of the
Easement Area by acts which may be unlawful or in violation of this Conservation Easement; (b)
to otherwise preserve or protect its interest in the Property; or (c) to seek damages from any
appropriate person or entity. Notwithstanding the foregoing, the Grantee reserves the immediate
right, without notice, to obtain a tempoxary restraining order, injunctive or other appropriate
relief if the breach of the term of this Conservation Easement is or would irreversibly or
otherwise materially impair the benefits to be derived from this Conservation Easement. The
Grantor and Grantee acknowledge that under such circumstances damage to the Grantee would
be irreparable and remedies at law will be inadequate. The rights and remedies of the Grantee
provided hereunder shall be in addition to, and not in liew of, all other rights and remedies
available to Grantee in connection with this Conservation Easement.

B. Inspection. The Grantee, its employees and agents, successors and assigns, have
the right, with reasonable notice, to enter the Easement Area over the Property at reasonable
times for the purpose of inspection to determine whether the Grantor, their successors or assigns
are complying with the terms, conditions and restrictions of this Conservation Easement.

C. Acts Beyond Granfor’s Control. Nothing contained in this Conservation
Easement shall be construed to entitle Grantee to bring any action against Grantor, their
successors or assigns, for any injury or change in the Easement Area caused by third parties,
resulting from causes beyond the Grantor’s control, including, without limitation, fire, flood,
storm, and earth movement, or from any prudent action taken in good faith by the Grantor under
emergency conditions to prevent, abate, or mitigate significant injury to life, damage to property
or harm to the Property resulting from such causes.

D. Costs of Enforcement. Beyond regular and typical monitoring, any costs
incurred by Grantee in enforcing the terms of this Conservation Basement against Grantor, their
successors or assigns, including, without limitation, any costs of restoration necessitated by
Grantor’s acts or omisstons in violation of the terms of this Conservation Easement, shall be
bome by Grantor,
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E. No Waiver. Enforcement of this Easement shall be at the discretion of the
Grantee and any forbearance, delay or omission by Grantee to exercise its rights hereunder in the
event of any breach of any term set forth herein shall not be construed to be a waiver by Grantee.

V. MISCELLANEQUS

A This instrument sets forth the entire agreement of the parties with respect to the
Conservation Easement and supersedes all prior discussions, negotiations, understandings or
agreements relating to the Conservation Easement. If any provision is found to be invalid, the
remainder of the provisions of the Conservation Easement, and the application of such provision
to persons or circumstances other than those as to which it is found to be invalid, shall not be
affected thereby.

B. Any notices shall be sent by registered or certified mail, return receipt requested
to the parties at their addresses shown above or to other address(es) as e1thel party establishes in
writing upon notification to the other.

C, Grantor shall notify Grantee in writing of the name and address and any party to
whom the Property or any part thereof is to be transferred at or prior to the time said transfer is
made. Grantor further agrees to make any subsequent lease, deed, or other legal instrument by
which any interest in the Property is conveyed subject to the Conservation Basement herein
created.

D. The Grantor and Grantee agree that the terms of this Conservation Easement shall
survive any merger of the fee and easement interests in the Property or any portion thereof.

E. This Conservation Basement may be amended, but only in writing signed by all
parties hereto, and provided such amendment does not affect the qualification of this
Conservation Easement or the status of the Grantee under any applicable laws, and is consistent
with the purposes of the Conservation Easement.

F. - The parties recognize and agree that the benefits of this Conservation Easement
are in gross and assignable provided, however, that the Grantee hereby covenants and agrees,
that in the event it transfers or assigns this Conservation Easement, the organization receiving the
interest will be a qualified holder under N.C. Gen. Stat. § 121-34 et seq. and § 170(h) of the
Internal Revenue Code, and the Grantee further covenants and agrees that the terms of the
transfer or assignment will be such that the transferee or assignee will be required to continue in
perpetuity the conservation purposes described in this document.

VI. QUIET ENJOYMENT

Grantor reserves all remaining rights accruing from ownership of the Property, including
the right to engage in or permit or invite others to enpgage in only those uses of the Easement
Area that are expressly reserved herein, not prohibited or restricted herein, and are not
inconsistent with the purposes of this Conservation Easement. Without limiting the generality of
the foregoing, the Grantor expressly reserves to the Graotor, and the Grantor's invitees and
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licensees, the right of access to the Easement Area, and the right of quiet enjoyment of the
Basement Area.

TO HAVE AND TO HOLD the said rights and easements perpetually unto the State of
North Carolina for the aforesaid purposes.

AND Grantor covenants that Grantor is seized of said premises in fee and has the right to
convey the permanent Conservation Easement herein granted; that the same are free from
encumbrances and that Grantor will warrant and defend title to the same against the claims of all

persons whomsoever.

IN TESTIMONY WHEREOF, the Grantor has hereunto set his hand and seal, the day
and year first above written.

MM% (SEAL)
Barbara Dixon Ingle

NORTH CAROLINA
COUNTY OF HENDERSON

I, congtance R. Penfold , a Notary Public in and for the County and State
aforesaid, do hereby certify that Barbara Dixon Ingle, Grantor, personally appeared before me
this day and acknowledged the execution of the foregoing instrument.

IN WITNESS WHEREOF, 1 have hereunto set my hand and Notary Seal this the _ 29th
dayof June ,200 9 .
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LEGAL DESCRIPTION
For a Conservation Easement
Along Lewis Creek
For the Ingle Property
March 11, 2009

Said Easement located on Lewis Creek off North Ridge Road (NCSR 1861), Blue
Ridge Township, Henderson County, North Carolina being a portion of the property
recorded in Deed Book 1188, Page 578 and being more particularly described as
follows:

COMMENCING from a 1 %" Open Top Iron Pipe Found on the Ingle
Property(Parcel 0500681) having NGS NAD 83 coordinates North 609,362.75 feet, East
1,002,741.19 feet THENCE South 30 degrees 43 minutes 25 seconds West for a
distance of 194.75 feet to a 1 %" Open Top Iron Pipe Found having coordinates N =
609,195.35 feet; E = 1,002,641.69 feet THENCE South 35 degrees 21 minutes 05
seconds West for a distance of 465,58 feet to a 5/8" Rebar Set with Aluminum Cap (N
= 08,815.61 feet, E = 1,002,372.31feet) the TRUE POINT OF BEGINNING

THENCE S 15°09'20" E a distance of 6.26' to a point on the right of way, THENCE WITH
THE RIGHT OF WAY OF NORTH RIDGE ROAD; S 73°10'15" W a distance of 24.24' to
a point; S 78°39'30" W a distance of 26.41' to a point; 8 80°48'10" W a distance of 1.76’
to a pointing the centerline of Lewis Creek THENGE with the centerline-of Lewis cresk
six calls N 13°28'35" W a distance of 147.67" to a point; N 43°58'10" W a distance of
115.50" POINT; N 19°09'10" W a distance of 66.00' TO A POINT; N 45°3910" W a
distance of 495.00' TO A POINT; N 57°09"10" W a distance of 495.00' TO A POINT; N
66°30'10" W a distance of 231.00' to a point on the main hboundary line of Ingle and a
corner with Pressley, Deed Book 521, Page 403, THENCE with the Ingle and Prossley's
line N 51°49'65" E a distance of 60.63" to a 5/8” Rebar Set (IPS) with a State of North
Carolina Aluminum Cap(Typical) having a 6 foot “T" post set as witness(Typical)
THENCE with the Easement line S 53°33'00" E a distance of 50.29' to an IPS; &
66°07'20" E a distance of 45.99' to an IPS; S 73°55'25" E a distance of 46.80' to an IPS;
S 62°10'05" E a distance of 68.19' to an IPS; S 50°04'25" E a distance of 53.22' to an
IPS: S 63°42'15" E a distance of 36.14" to an IPS; § 87°18'15" E a distance of 26.90' to
an IPS; S 67°19'30" E a distance of 45.84' to an IPS; § 46°47"15" E a distance of 29.40'
to an IPS: S 54°10'30" E a distance of 49.18" to an IPS; S 41°00'50" E a distance of
68.28" to an IPS: S 47°57'40" E a distance of 41.84' to an IPS; S 75°24'65" & a distance
of 48.35%0 an IPS: S 58°50'20" E a distance of 65.81' to an IPS; S 47°17'35" E a
distance of 212.67' to an IPS: S 38°51'15" E a distance of 43.36' to an IPS; S 51°19'358"
E a distance of 34.84' to an IPS; S 44°58'30" E a distance of 74.57' to an IPS; S
44°51'10" E a distance of 110.64"' to an IPS; S 43°09'30" E a distance of 23.65' to an
IPS: S 42°53'10" E a distance of 77.25' fo an IPS; S 43°19'30" E a distance of 57.33' to
an IPS: S 24°51'05" E a distance of 67.89' to an IPS; S 36°37'30" E a distance of 62.70'
to an IPS: § 15°27'05" E a distance of 21.09' to an IPS; S 16°01'00" E a distance of
102.15" to an IPS; the POINT OF BEGINNING and being all of that certain tract of land
as shown on a plat of survey prepared for the State of North Carolina’s Ecosystem
Enhancement Program by Joel Johnson Land Surveying, Inc. dated February 23, 2009
Drawing Number 07065CE, Revisad March 10, 2009
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Saitl property is located within Henderson County Land Records Property Identification
Number 0500681 and contains 1,56 acres more or less.

There is to be included a 20 feet wide Temporary Construction Easement along the

Eastern boundary line of the Permanent Easement from the Northwest line of Ingle
South to the Right of Way of North Ridge Road which contains 0.74 Acres.
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STATE OF NORTH CAROLINA.

HENDERSON COUNTY S ;75;.!.1.,

SPO File Number: 45-Al

Prepared by: Office of the Attorney General
Property Control Section

Return to: Blane Rice, State Property Office
1321 Mail Service Center

Raleigh, NC 27699-1321

TEMPORARY CONSTRUCTION EASEMENT

This Agreement, made this 29 day of _ June 20 09, between Barbara Dixon
Ingle, (“Grantor”), whose mailing address is 1225 North Ridge Road, Hendersonville, NC
28792, and the State of North Carolina, acting by and through the Ecosystem Enhancement
Program, hereinafter designated Grantee, does hereby grant wnto the Grantee, its successors,
assigns, agents, contractors, subconiractors and employees the exclusive 1ight to perform those
certain construction activities necessaty to perform a stream restoration, enhancement and/or
wetlands restoration, enhancement or creation project, hereinafter designated Project, along with
the to right of reasonable ingress and egress to the Project along Lewis Creek in Henderson
County for the benefit of the Grantor.

Barbara Dixon Ingle, Grantox, for the true and actual consideration of $600.00 (Six Hundred
and 00/100 Dollats) does convey to Grantee, by and through its Department of Environment
and Natural Resources, Fcosystem Enhancement Program, ifs successors and assigns, a
Temporary Construction Easement, hereinafter Easement, for a specified work area on the
property identified as having 19.83 acres and being conveyed to the Grantor by deed as recorded
in Deed Book 1188 at Page 578 of the Henderson County Registry, North Carolina; and more
patticularly being all of the tract of land as identified as “Temporary Construction Easement
0.74 acres” as shown on a plat of survey entitled “Consexvation Easement Plat of Survey for
State of Noxth Carolina, SPO File 45-A1 & 45-AM, EEP Site ID 733 dated February 23,
2009 certified by Joel Johnson PLS Number 3882 and recorded in Map Slide 7691 of the
Henderson Covnty Registry.

- Grantor agrees the comsideration recited herein is just compensation for the Easement,

including any and all damages to Grantor’s remaining propexty, if any, which may result from
the acquisition or use of said property and said Project.
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The Grantor also grants to the Grantee, its successors, assigns, agents, contractors, and
employees the right to erect and use construction equipment at the site of the Easement herein
described.

IT IS UNDERSTOOD that the Easement rights herein granted shall automatically terminate 2
years from the date rendered hereof or upon completion of the above referenced Project,
whichever is sooner.

The Grantee, its successors, assigns, agents, contractors, and employees agree to the following
conditions of this Easement:

1. DAMAGE TO PROPERTY: Shall exercise care to avoid damaging the property in any
manner not consistent with the purpose for which this agreement is issued.

2. COOPERATION WITH GRANTOR: Shall at all times cooperate with Grantor and
comply with reasonable requests not inconsistent with the purpose for which this
agreement is issued.

3. CLEARING: If necessary, shall perform felling, bucking, and decking of merchantable
timber according to acceptable logging practices with a minimum of breakage, damage,
and waste. Utilization of heavy equipment to grade, fill, and prepare the soil, including
modification of the hydrology of the site. '

4. CLEANUP: At a minimum, Grantee shall spread material uniformly over the
construction site for uniform topography and seed with grass. Includes possible planting
of trees, shrubs and herbaceous vegetation, and fertilize all areas. Upon completion of
the Project, shall clean all the ground occupied of all rubbish, excess material, temporary
structures, and equipment. ‘

5. ACCEPTANCE: All parts of the Project site shall be left in acceptable condition.

IN TESTIMONY WHEREOF, the Grantor has hereunto set his hand and seal, the day
and year first above written,

M%&(SEAL)
Barbara Dixon Ingle
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NORTH CAROLINA

COUNTY OF HENDERSON

I, Constance R. Penfold , a Nofary Public in and for the County and State
aforesaid, do hereby certify that Barbara Dixon Ingle, Grantox, personally appeared before me
this day and acknowledged the execution of the foregoing instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and Notary Seal this

the 29th dayof  June , 2000,

Notary Public

g,

L 1] r \\ “
My commission expires: W SIINCE,
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STATE OF NORTH CAROLINA
CONSERVATION EASEMENT
HENDERSON COUNTY

SPO File Number 45-AM _;_) 43@

Prepared by: Office of the Attorney General
Property Control Section

Return to: NC Department of Administration
State Property Office

1321 Mail Service Center

Raleigh, NC 27699-1321

THIS CONSERVATION EASEMENT DEED, pursuant to the provisions of N.C. General
Statutes Chapter 121, Article 4 and made this 29th day of _ June 2009, by
Carolina Mountain Land Conservancy, a North Carolina non-profit organization, (“Grantor™),
whose mailing address is P.O. Box 2822, Hendersonvills, NC 28793, to the State of North
Carolina, (“Grantee”), whose mailing address is State of North Carolina, Department of
Administration, State Property Office, 1321 Mail Service Center, Raleigh, NC 27699-1321. The
designations Grantor and Grantee as used herein shall include said parties, their heirs, successors,
and assigns, and shall include singular, plural, masculine, feminine, or neuter as required by
context.

WITNESSETH:

WHERFEAS, pursuant to the provisions of N.C. Gen. Stat. § 143-214.8 et seq., the State
of Notth Carolina has established the Ecosystem Enhancement Program (formerly known as the
Wetlands Restorafion Proglam) within the Department of Environment and Natural Resources
for the prposes of acquiring, maintaining, restoring, enhancing, creating and preserving wetland
and riparian resources that contribute to the protection and improvement of water quality, flood
prevention, fisheries, aquatic habitat, wildlife habitat, and recreational opportunities; and

WHEREAS, The State of North Carolina is qualified to be the Grantee of a Conservation
Easement pursuant to N.C, Gen, Stat. § 121-35; and

WHEREAS, the Ecosystem Enhancement Program in the Departiment of Envu ontaent
and Natural Resources has approved acceptance of this instrument; and

WHEREAS, the Department of Bavitonment and Natural Resoutces, the North Carolina
Department of Transportation and the United States Army Corps of Bngineers, Wilmington-
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District entered into a Memorandum of Agreement, (MOA) duly executed by all parties in
Greensboro, NC on July 22, 2003. This MOA recognizes that the Ecosystem Enhancement
Program is to provide for compensatory mitigation by effective protection of the land, water and
natural resources of the State by restoring, enhancing and preserving ecosystem functions; and

WHEREAS, the acceptance of this instrument for and on behalf of the State of North
Carolina was granted to the Department of Administration by resolution as approved by the
Govermor and Council of State adopted at a meeting held in the City of Raleigh, North Carolina,
on the 8™ day of Pebruary 2000; and

WHEREAS, Grantor owns in fee simple certain real property situated, lying, and being
in Blue Ridge Township, Henderson County, North Carolina (the "Property"), and being more
particularty described as that certain parcel of land containing approximately 834 acres and
being conveyed to the Grantor by deed as recorded in Deed Book 1211 at Page 256 of the
Henderson County Registcy, Noxth Carolina; and

. WHEREAS, Grantor is willing to grant a Conservation Easement over the hexein
deseribed areas of the Property, thereby restricting and limiting the use of the included areas of
the Property to the terms and conditions and purposes hereinafter set forth, and Grantes is willing
to accept such Conservation Easement. This Conservation Basement shall be for the protection
and benefit of the waters of Lewis Creek.

NOW, THEREFORE, in consideration of the mutual covenants, terms, conditions, and
restrictions hereinafter set forth, Grantor unconditionally and irrevocably hereby grants and
conveys unto Crantee, its successors and assigns, forever and in perpetuity, a Conservation
Easement of the nature and character and to the extent hereinafter set forth, over a described area
of the Property, referred to hereafter as the “Easement Axea”, for the benefit of the people of
North Caroling, and being all of the tract of land as identified as the 3.10 acres as shown on a plat
of survey entitled “Conservation Easement Plat of Survey for State of North Carolina, SPO File
45-AT & 45-AM, EEP Site ID 733" dated February 23, 2009 certified by Joel Johnson PLS
Number 3882 and recorded in Map Slide 7691 of the Henderson County Registry. See attached
“Exhibit A”, Legal Description.

The purposes of this Conservation Basement are to maintain, restore, enhance, create and
preserve wetland and/or riparian resources in the Easement Area that contribute to the protection
and improvement of water quality, flood prevention, fisheries, aquatic habitat, wildlife habitat,
and recreational opportunities; to maintain permanently the Basement Area in its matural
condition, consistent with these purposes; and to prevent any use of the Easement Area that will
significantly impair or interfere with these purposes. To achieve these purposes, the following
conditions and restrictions are set forth:

& DURATION OF EASEMENT

Pursuant to law, including the above referenced statutes, this Conservation Easement
shall be perpetual and it shall run with, and be a continuing restriction upon the use of, the
Property, and it shall be enforceable by the Grantee against the Grantor and against Grantor’s
heirs, successors and assigns, personal representatives, agents, lessees, and licensees.
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II.  GRANTOR RESERVED USES AND RESTRICTED ACTIVITES

The Easement Area shall be restricted from any development or usage that would impair
or interfere with the purposes of this Conservation Easement. Unless expressly reserved as a
compatible use herein, any activity in, or use of, the Basement Area by the Grantor is prohibited
as inconsistent with the purposes of this Conservation Basement. Any rights not expressly
teserved hereunder by the Grantor have been acquired by the Grantes. Without limiting the
genexality of the foregoing, the following specific uses are prohibited, restricted, or reserved as
indicated:

A Recreational Uses. Grantor expressly reserves the right to undeveloped
recreational uses, including hiking, bixd watching, hunting and fishing, and access to the
Easement Area for the purposes thereof. Usage of motorized vehicles in the Basement Axea is
prohibited, except as they are used exclusively for management, maintenance, or stewardship
purposes, and on existing trails, paths or roads.

B. Educational Uses. The Grantor reserves the right to engage in and permit others
to engage in educational uses in the Easement Area not inconsistent with this Conservation

Easement, and the right of access to the Basement Area for such purposes including organized
educational activities such as site visits and observations. Bducational uses of the property shall

not alter vegetation, hydrology or topography of the site.

C. Vegetative Cutting. Except as related to the removal of non-native plants,
diseased or damaged trees, and vegetation that obstructs, destabilizes or renders unsafe the
" Basement Area to persons or natural habitat, all cutting, removal, mowing, harting, or
destruction of any trees and vegetation in the Basement Area is prohibited.

D. Industrial, Residential and Commercial Uses. All are prohibited in the
Easement Area.

E. Agricultural Use. All agricultural uses within the Basement Area including any
use for cropland, waste lagoons, or pastureland are prohibited.

F. New Construction. There shall be no building, facility, mobile home, antenna,
utility pole, tower, or other structure constructed or placed in the Easement Area.

G. Roads and Trails. Thete shall be no construction of roads, trails, walkways, or
paving in the Easement Arca. Existing roads o1 trails located in the Basement Area may be
maintained by Grantor in order to minimize runoff, sedimentation and for access to the interior
of the Property for management, maintenance, stewardship purposes, or undeveloped
recreational and educational uses of the Easement Area. Existing roads, trails or paths may be
maintained with loose gravel or permanent vegetation to stabilize or cover the surfaces.

-H.  Signs. No signs shall be permitted in the Easement Area except interpretive signs
describing restoration activities and the conservation values of the Easement Area, sighs
identifying the owner of the Property and the holder of the Conservation Easement, signs giving
directions, or signs prescribing rules and regulations for the use of the Easement Arca may be
allowed.
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I Dumping or Storing. Dumping or storage of soil, trash, ashes, garbage, waste,
abandoned vehicles, appliances or machinery, or other material in the Easement Area is
prohibited.

J. Grading, Mineral Use, Excavation, Dredging. There shall be no grading,
filling, excavation, dredging, mining, or drilling; no removal of topsoil, sand, gravel, rock, peat,
. minerals, or other materials.

K.  Water Quality and Drainage Patterns. There shall be no diking, draining,
dredging, channeling, filling, leveling, pumping, impounding or diverting, causing, allowing or
permitting the diversion of sutface or underground water, No alteting or tampering with watex
control structures or devices, or distuption or alteration of the restored, enbanced, or created
drainage pattems. -All removal of wetlands, polluting or discharging into waters, springs, seeps,
or wetlands, or use of pesticide or biocides is prohibited. In the event of an emergency
interruption or shortage of all other water sources, water from within the Easement Area may
temporarily be used for good cause shown as needed for the survival of livestock and agricultural

production.

L. Subdivision and Conveyance. Grantor voluntarily agrees that no subdivision,
partitioning, or dividing of the underlying fee that is subject to this Easement is allowed. Unless
agreed to by the Grantee in writing, any future conveyance of the underlying fee for the
Easement Area and the rights as conveyed herein shall be as a single block of property. Any
firture transfer of the fee simple shall be subject to this Conservation Easement, Any transfer of
the fee is subject to the Grantee’s right of unlimited and repeated ingress and egress over and
across the Property to the Basement Area for the purposes set forth herein.

M. Development Rights. All development rights are removed from the Basement
Area and shall not be transferred.

N. Disturbance of Natural Features. Any change, disturbance, alteration or
impairment of the natural features of the Easement Area or any intentional introduction of non-
native plants, trees and/or animal species by Grantor is prohibited.

The Grantor may request permission to vary from the above restrictions for good cause
shown, provided that any such request is consistent with the purposes ‘of this Conservation
Basement. The Grantor shall not vary fiom the above restrictions without first obtaining written
approval from the N.C. Beosystem Enhancement Program, whose mailing address is 1652 Mail
Services Center, Raleigh, NC 27699-1652,

III. GRANTEE RESERVED USES

A, Ingress, Egress, and Inspection. The Grantee, its employees and agents,
successors and assigns, receive the perpetual right of unlimited and repeated ingress and egress
to the Easement Area over the Property at reasonable times to undertake any activities to restore,
manage, maintain, enhance, and monitor the wetland and riparian resources of the Easement
Area, in accordance with restoration activities or a long-term management plan. Unless
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otherwise specifically set forth in this Conservation Fasement, the rights granted herein do not
include or establish for the public any access 1ights,

B. Restoration Activities. These activities include planting of trees, shrubs and
herbaceous vegetation, installation of monitoring wells, utilization of heavy equipment to grade,
fill, and prepare the soil, modification of the hydrology of the site, and installation of natural and
manmade materials as needed to direct in-stream, above ground, and subterraneous water flow.

IV. ENFORCEMENT AND REMEDIES

A. Enforcement. To accomplish the purposes of this Conservation Easement,
Grantee is allowed to prevent any activity within the Easement Area that is inconsistent with the
purposes of this Easement and to require the restoration of such areas or features of the Easerent
Area that may have been damaged by such activity or use. Upon any breach of the terms of this
Conservation Easement by Grantor, their successors or assigns, that comes to the attention of the
Grantee, the Grantes shall, except as provided below, notify the Grantor, their successors or
assigns in writing of such breach, The Grantor shall have ninety (90) days after receipt of such
aolice to correct the conditions constituting such breach. If the breach remains uncured after
ninety (90) days, the Grantee may enforce this Conservation Easement by approprate legal
proceedings including damages, injunctive and other relief. The Grantee shall also have the
power and authority, consistent with its statutory authority: (a) to prevent any impaitment of the
Rasement Area by acts which may be unlawful or in violation of this Conservation Easement; (b)
to otherwise preserve or protect its intetest in the Property; or (c) to seek damages from any
appropriate person or entity. Notwithstanding the foregoing, the Grantee reserves the immediate
right, without notice, to obtain a temporary restraining order, injunctive or other appropriate
relief if the breach of the term of this Conservation Hasement is or would irreversibly ox
otherwise materially impair the benefits to be derived fiom this Conservation Easement. The
Grantor and Grantee acknowledge that under such circumstances damage to the Grantee would
be irreparable and remedies at law will be inadequate. The rights and remedies of the Grantee
provided hereunder shall be in addition to, and not in lieu of, all other rights and remedies
available to Grantee in connection with this Conservation Easement.

B. Tnspection. The Grantee, its employees and agents, successors and asgigns, have
the right, with reasonable notice, o enter the Easement Area over the Property at reasonable
times for the purpose of inspection to determine whether the Grantor, their successors or assigns
are complying with the terms, conditions and restrictions of this Conservation Basement.

C, Acts Beyond Grantor’s Control. Nothing contained in this Conservation
Easement shall be construed to entitle Grantee to bring any action against Grantor, their
successors or assigns, for any injury or change in the Basement Area caused by third parties,
resulting from causes beyond the Grantor’s confrol, including, without limitation, fire, flood,
storm, and earth movement, or from any prudent action taken in good faith by the Grantor undet
emergency conditions to prevent, abate, or mitigate significant injuxy to life, damage to property
or harm to the Property resulting from such causes.

D. Costs of Enforcement. Beyond regular and typical monitoting, any costs
incurred by Grantee in enforcing the terms of this Conservation Basement against Grantor, their
successors or assigns, including, without limitation, any costs of restoration necessitated by

5

6L "4 0CWL N VRN fEnweS g Wypai0) 6007 61 ANy





F1388 rges
Grantor’s acts or omissions in violation of the terms of this Conservation Easement, shall be
bome by Grantor.

E. No Waiver. Enforcement of this Easement shall be at the discretion of the
Grantes and any forbearance, delay or omission by Grantee to exetcise its rights hereundex in the
event of any breach of any term set forth herein shall not be constiued to be a waiver by Grantee,

V. MISCELLANEOUS

A.  This instrument sets foxth the entire agreement of the parties with respect to the
Conservation Easement and supersedes all prior discussions, negotiations, understandings or
agreements relating to the Conservation Basement. If any provision is found to be invalid, the
remainder of the piovisions of the Conservation Easement, and the application of such provision
to persons or citcumstances other than those as to which it is found to be invalid, shall not be
affected thereby.

B. Any notices shall be sent by registered or certified mail, return receipt requested
to the parties at their addresses shown above or to other address(es) as either party establishes in
writing upon notification to the other.

C. Grantor shall notify Grantee in writing. of the name and address and any party to
whom the Property or any part thereof is to be transferred at ox prior to the fime said fransfer is
made. Grantor further agrees to make any subsequent lease, deed, or other legal instrument by
which any interest in the Property 1s conveyed subject to the Conservation Easement herein
created.

D. The Grantor and Grantee agree that the terms of this Conservation Easement shall
survive any merger of the fee and easement interests in the Propeity or any portion thereof.

E. This Conservation Easement may be amended, but only in writing signed by all
parties hereto, and provided such amendment does not affect the qualification of this
Conservation Basement or the status of the Grantee under any applicable laws, and is consistent
with the purposes of the Conservation Easement.

F. . The parties recognize and agree that the benefits of this Conservation Easement
are in gross and assignable provided, however, that the Grantee hereby covenants and agrees,
that in the event it transfers or assigns this Conservation Easement, the organization receiving the
interest will be a qualified holder under N.C. Gen. Stat. § 121-34 et seq. and § 170(h) of the
Tnternal Revenue Code, and the Grantee further covenants and agrees that the terms of the
transfer or assignment will be such that the transferee or assignee will be required to continue in
perpetuity the conservation purposes described in this document.

VI. QUIET ENJOYMENT
Grantor reserves all remaining rights accruing from ownership of the Property, including
the right to engage in or permit or invite others to engage in only those uses of the Easement

Area that are expressly reserved herein, not prohibited or restricted herein, and are not
inconsistent with the purposes of this Conservation Easement. Without limiting the generality of
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the foregoing, the Grantor expressly reserves to the Grantor, and the Grantor's invitees and
licensees, the right of access to the Easement Area, and the right of quiet enjoyment of the
Easement Area.

TO HAVE AND TO HOLD the said rights and easements perpetually unto the State of
Noxth Carolina for the aforesaid purposes.

AND Grantor covenants that Grantor s seized of said premises in fee and has the right to
convey the permanent Conservation Basement herein granted; that the same are fiee from
encumbrances and that Grantor will warrant and defend title to the same against the claims of all
persons whomsoevet.

IN TESTIMONY WHEREOF, the Grantor has hereunto set his hand and seal, the day
and year first above written.

M (SEAL) SR
g, admtier.,

Carolina Mountain Lafd Cpuservancy _ QST
RICHARD S. WERRIJW. President SR T N3G
N T :
. -] £y s % ai 3
1y & Ix] R
Attest H ,4.‘ S oo ? 5
7 Y%, % VU A S
: B E e S

By: £ - (SEAL) By N

Kierati Roe, Assistant Board Secretary

STATE OF NORTH CAROLINA

COUNTY OF HENDERSON

I, constance R. Penfolda Notary Public of the aforesaid County and State, do
hereby certify that Kieran Roe personally appeared before me this day and acknowledged that he
is the Assistant Board Secretary of the Carolina Mountain Land Conservancy, a North Carolina
non-profit organization, and that by authority duly given, the foregoing instrument was signed in
the Carolina Mountain Land Conservancy’s name 'bg' I Presid?lt, and was attested by
Kieran Roe as the Assistant Board Secretary. Richard §. Merrill,

WITNESS 1oy hand and official seal this_29th  day of

June 009,
g é) ﬁ
[NOTARJAL SEAL] @“;:«of R Py, %, dﬁ/}ﬁf@'m. . A
Y "y A

% Notary Public
ounly = My Commaission Expires:
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EXHIBIT A

LEGAL DESCRIPTION
Conservation Easement to the State of North Carolina
On lands of the Carolina Mountain Land Conservancy

Ecosystem Enhancement Program
EEP Site Number 733
Lewis Creek

Said Easement located on Lewis Creek off North Ridge Road (NCSR 1861), Blue Ridge
" Township, Henderson County, North Carolina, being a portion of Deed Book 1211,
Page 256 and being more particularly described as follows:

COMMENCING from a 1 %" Open Top lron Pipe Found on the Ingle Property(Parcel
0500681) having NGS NAD 83 coordinates North 609,362.75 feet, East 1,002,741.19
feet THENCE South 30 degrees 43 minutes 25 seconds West for a distance of 194.75
feet to a 1 %" Open Top Iron Pipe Found having coordinates N = 609,195.35 feet, E =
1,002,641.69 feet THENCE South 44 degrees 59 minutes 44 seconds West for a
distance of 556.40 feet to a 5/8”" Rebar Set with Aluminum Cap ( N = 608,801.87 fest, E
= 1,002,248.29feet) the TRUE POINT OF BEGINNING.

THENCE N 06°35'35" W a distance of 42.34" o a 5/8" Rebar Set (IPS )with Aluminum
Cap (Typical) and a 6' “T" post(Typical); N 31°42'50" W a distance of 73.15"to an IPS; N
30°23'40" W a distance of 77.46" to an IPS; N 39°24'35" W a distance of 77.47' to an
IPS: N 44°03'25" W a distance of 140.99' to an IPS; N 44°02'30" W a distance of
141.04' to an IPS; N 44°02'55" W a distance of 140.95' to an IPS; N 40°17'0%" W a
distance of 110.58' to an IPS; S 74°12'30" W a distance of 42.97' to an IPS; N 57°5250"
W a distance of 92.40' to an IPS; N 60°20'05" W a distance of 79.99' to an IPS; N
40°5520" W a distance of 55.93' to an [PS; N 60°55'20" W a distance of 70.20' to an
IPS: N 56°56'65" W a distance of 44.16" to an IPS; N 64°16'356" W a distance of 42.54'
to an IPS: N 48°563'30" W 3 distance of 43.62' to an IPS; N 74°06'55" W a distance of
114.64' to an [PS: N 57°27'40" W a distance of 50.93' to an IPS; N 20°42'50" W a
distance of 62.26' to an IPS being located S 13°30'05" W a distance of 0.30" from a
FENCE POST the Property Corner with Pressley Deed Book 521, Page 403;

THENCE along the boundary line of Pressley N 43°28'30" E a distance of 50.02' fo a
point in Lewis creek a common corner with Ingle, Deed Book 1188, Page 578; THENCE
down Lewis creek with Ingle six calls 8 66°39'10" E a distance of 231.00' to a point;

8 57°09'10" E a distance of 495.00" to a point; S 45°39'10" E a distance of 495.00' to a
point; S 19°09'10" E a distance of 66.00' to a point; S 43°58'10" E a distance of 115.50'
to a point; S 13°28'35" E a distance of 147.67' to a point on the right of way of North
Ridge Road, THENCE with the right of way of Road $ 80°48'10" W a distance of 30.95'
to a point; S 82°27'40" W a distance of 33.58" to a point; S 80°55'10" W a distance of
6.34' to a point; THENCE Jeaving the right of way and with the Easement line N
17°20'45" W a distance of 15.87' which is the POINT OF BEGINNING and being all of
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that certain fract of land as shown on a plat of survey prepared for the State of North
Carolina's Ecosystem Enhancement Program by Joel Johnson Land Surveying, Inc.
dated February 23, 2009 Drawing Number 07065CE, Revised March 10, 2009

. Said property is located within Henderson County Land Records Property Identification
Number 9972434 and contains 3.10 acres more or less.
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FILED IN HENDERSON COUNTY

POFFICE. NEDRA W. MOLES, Reaisten O DEECS

B fZ"“/"'OCT TJME;Qnggm.

EXCISE TAX STAMP:

SSVELL L

STATE OF NORTH CAROLINA.
HENDERSON COUNTY

SPO File Number: 45-AM —F-> 175,@(_,

Prepared by: Office of the Attorney General
Property Contro} Section
Retum to: Blane Rice, State Propesty Office
1321 Mail Service Center
Raleigh, NC 27699-1321

TEMPORARY CONSTRUCTION EASEMENT

This Agreement, made this 29 day of June 2009, between Carolina
Mountain Land Conservancy, a North Carolina non-profit organization, (“Grantor”), whose
mailing address is P.O, Box 2822, Hendersonvills, NC 28793, and the State of Noxth Carolina,
acting by and through the Ecosystem Enhancement Program, hereinafter designated Grantee,
does hereby grant unto the Grantee, its successors, assigns, agents, contractors, subcontractors
and employees the exclusive right to perform those certain construction activities necessary to
petform a stream testoration, enhancement and/or wetlands restoration, enhancement or creation
project, hereinafter designated Project, along with the to right of reasonable ingress and egress
to the Project along Lewis Creel in Henderson County for the benefit of the Grantor.

Rarbara Dixon Ingle, Grantor, for the true and actual consideration of $600.00 (Six Hundred
and 00/100 Dollass) does convey to Grantee, by and through its Department of Environment
and Natural Resources, Ecosystena Enhancement Program, its successors and assigns, a
" Temporary Construction Easement, hereinafter Easement, for a specified work area on the
property identified as having 8.34 acres and being conveyed to the Grantor by deed as recorded
in Deed Book 1211 at Page 256 of the Henderson County Registry, North Carolina; and more
particularly being all of the fract of land as jidentified as “Temporary Construction Easement
0.22 acres” as shown on a plat of survey entifled “Conservation Easement Plat of Survey for
State of North Carolina, SPO File 45-Al & 45-AM, EEP Site ID 733" dated Febmary 23,
2009 certified by Joel Yohnson PLS Number 3882 and recorded in Map Slide 7691 of the
Henderson County Registry.

Grantor agrees the consideration recited herein is just compensation for the Easement,

including any and all damages to Grantor’s xemaining property, if any, which may result from
the acquisition or use of said property and said Project.
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The Grantor also grants to the Gramtee, its successors, assigns, agents, contractors, and
employees the right to erect and use construction equipment at the site of the Easement herein
described.

IT IS UNDERSTQOD that the Fasement rights herein granted shall automatically terminate 2
years from the date rendered hereof or upon completion of the above referenced Project,

whichever is sooner.

The Grantee, its successors, assigns, agents, contractors, and employees agree to the following
conditions of this Easement:

1. DAMAGE TO PROPERTY: Shall exeicise care to avoid damaging the property in any
manner not consistent with the purpose for which this agreement is issued.

_2. COOPERATION WITH GRANTOR: Shall at all times cooperate with Grantor and
comply with reasonable requests not incomsistent with the purpose for which this

agreement is issued.

3. CLEARING: If necessary, shall perform felling, bucking, and decking of merchantable
tinaber according to acceptable logging practices with a minimum of breakage, damage,
and waste. Utilization of heavy equipment to grade, fill, and prepare the soil, including
modification of the hydrology of the site.

4, CLEANUP: At a minimum, Grantee shall spread material uniformly over the
construction. site for uniform topography and seed with grass, Includes possible planting
of trees, shrubs and herbaceous vegetation, and fertilize all areas. Upon completion of
the Project, shall clean all the ground occupied of all rubbish, excess material, temporary
structures, and equipment.

5, ACCEPTANCE: All patts of the Project site shall be left in acceptable condition,

IN TESTIMONY WHEREOPF, the Grantor has hereunto set his hand and seal, the day
and year first above waitten, '

{ @”"7 (SEA_L) N\‘..nmmm,,‘;'-

Catolina Mountgifi Lahd Conservancy bRV, 7,
F Qv T
RICHARD S{ MERKILL, President ﬁ'?ﬁ"":'“f" A ?h%,”
35 o3 -0 S‘;"S"B
(& i A5 ! ;‘r‘%
Attest w2 6 {hy HOEE
I ‘ ’Z( ENCH S
By (u » (SEAL) b BT
Kieran Roe, Assistant Board Secretary ﬁ'fz,,i TS o
A ).
o
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STATE OF NORTH CAROLINA

COUNTY OF HENDERSON

I, constance R. Penfold Notary Public of the aforesaid County and State, do
hereby certify that Kieran Roe personally appeared before me this day and acknowledged that he
is the Assistant Board Secretary of the Carolina Mountain Land Conservancy, a North Carolina
non-profit organization, and that by authority duly given, the foregoing instrument was signed in
the Carolina Mountain Land Conservancy’s name bY g 5. oS ]?%eﬂdfnt, and was attested by
Kieran Roe as the Assistant Board Secretary. T

WITNESS my hand and official seal this __29th dayof June P2009.

[NOTARIAL SEAL] Lepptana £ m[/ja,aol-/

wwiting Notary Public
\\\“ B ”"".'/ . .
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MEMORANDUM OF UNDERSTANDING
between
NR Properties, LI.C
and
Carolina Mountain Land Conservancy, Inc.

PARTIES

This Memorandum of Understanding (hereinafter “MOU™) is made and entered into as of
this 20May of _DecembeS” 200 4 by and between NR Propertics, LLC, a
North Carolina limited liability company (hereinafter “NRP”), and the Carolina

Mountain Land Conservancy, a North Carolina nonprofit corporation (hereinafter
“CMLC”).

BACKGROUND

NRP owns certain land in Henderson County, described by a plat of survey prepared by
Steven P. Long and recorded in Slide 4534, Henderson County, North Carolina Registry,
and attached hereto as Exhibit A. As indicated by this survey, NRP has created a
residential housing development known as “The Meadows at Lewis Creek” (hereinafter

“The Meadows”) by subdividing the land into twenty (20) house lots and two parcels of
COTMIMON Open SPace,.

L. One of the two parcels of common open space is further described in a survey entitled
“Lewis Creek Conservation Area,” prepared by Steven P. Long and recorded as Slide
5266, Henderson County, North Carolina Registry (hereinafter “Survey™), and attached
hereto as Exhibit B. The Survey shows that Lewis Creek Conservation Area (hereinafter
“Conservation Area™) contains 8.34 acres.

IL. NRP and CMLC share a mutual interest in the conservation, management and
protection of:

A. all of the natural, native plant and animal communities populating the
Conservation Area, and

B. the riparian buffer created by the length and breadth of the Conservation Area.
The Conservation Area plays a vital role in the stream and floodplain function
of Lewis Creek, of which periodic flooding is an important component. The
Conservation Area dissipates the erosive energy of floods by allowing waters
to spread out over the floodplain, assists in filtering sediments and pollutants
out of surface run-off flowing from adjacent upland sites, hosts wetland flora
and fauna communities, helps maintain a stable stream flow by gradually

releasing stored water, and generally improves water quality and aquatic
habitat in Tewis Creek.





HI. NRP and CMLC share a mutual interest in the creation, managentent, and
mamtenance of a trail or trails (hereinafter “the Greenway™) that will traverse the
Conservation Area for the use and benefit of the property owners in The Meadows, and
for the public if, at some later date, CMLC, at its sole discretion, finds it feasible to
enable access by the public to the Conservation Area and Greenway.

IV. NRP and CMLC share a mutual interest in the restoration of the wetland complex
and riparian buffer encompassed by the Conservation Area.

V. The Parties contemplate that NRP will transfer title in fee simple to the Conservation
Area to CMLC.

PURPOSE

Summary:
The Parties contemplate that, as described in detail below, CMLC will pay $25,000 to

NRP in exchange for title in fee simple to the Conservation Area. CMLC will be
responsible for the restoration of the wetland complex and riparian buffer located within
the Conservation Area. Without interfering with the restoration of these areas, CMLC
also will undertake to design and reconstruct the Greenway through the Conservation
Area. The creation of the Greenway will occur in two phases. Phase I will create private
access to the Greenway exclusively for the property owners of The Meadows and their
guests. CMLC will be responsible for management and maintenance of the Greenway.
Phase I1, if it occurs, will create public access to the Greenway. Phase II will not occur
unless the owners of the parcels fronting Lewis Creek downstream of the Conservation
Area agree to the extension of the Greenway over their properties. The Parties
contemplate that following the creation of public access, either Henderson County or an
as yet uncreated Municipal Government (hereinafter “Municipal Government” refers to
both entities interchangeably) will accept responsibility for maintaining and managing the
Greenway, and may eventually take title to the Conservation Area.

PURCHASE of the Conservation Area

The Parties will execute an agreement for the purchase by CMLC of the Conservation
Area from NRP. The Parties contemplate that NRP will convey title in fee simple to
CMLC in exchange for consideration totaling twenty-five thousand dollars ($25,000).

NRP has expressed an intention to execute a non-binding pledge agreement to donate
$25,000 to CMLC.

CREATION of the Greenway--PHASE I

The Parties contemplate that:

1. The goal of PHASE I is the creation of the Greenway for the exclusive use by property
owners of The Meadows and their guests;





II. CMLC, after accepting title in fee simple to the Conservation Area, will undertake to
secure adequate funding for the planning and execution of the restoration of the Wetlanfi
complex and riparian buffer encompassed by the Conservation Area. Based on promising
communications with representatives of the North Carolina Ecosystem Enhancement
Program (hercinafter EEP), CMLC expects that EEP will agree to restore the
aforementioned areas. A threshold requirement for EEP to accept a restoration project is
the participation of the owners of both stream banks. CMLC and NRP expect that the
owner of the opposite stream bank, Don Ingle, will participate in the project. In any
event, unless and until CMLC has obtained the agreement of EEP or otherwise secured
adequate funding for this purpose, CMLC will not be responsible for causing the planming
and execution of the restoration work.

1. CMIL.C will attempt to secure adequate funding for the design and construction of the
Greenway. Based on promising communications with representatives of EEP, CMLC
expects that EEP will agree to design and construct the Greenway. In any event, unless
and until CMLC has obtained the agreement of EEP or otherwise secured adequate
funding for this purpose, CMLC will not be responsible for causing the design and
construction of the Greenway.

V. CMLC will set aside a modest area adjacent to North Ridge Road SR 1861 for
potential use as a parking area. The parking area will be for use by the general public if
and when PHASE II of the Greenway, described below, is completed and permission for
construction of the parking area is obtained from the North Carolina Clean Water
Management Trust Fund or its successor as grantee of a conservation easement on the

Comnservation Area to be donated by CMLC. The parking surface should be constructed
using pervious materials.

V. Certain principles, enumerated below, will serve to guide CMLC when reviewing and

approving the design and construction of the Greenway during PHASE I and PHASE 11
(described below): :

() The design and construction of the Greenway will be executed by an entit(ies)
with demonstrated experience in planning and building trail systems in environmentally
sensitive areas. The construction of the Greenway should leave intact as much as
possible the natural, native plant and animal communities populating the Conservation

Area, and should not interfere with the restoration work described in paragraph II of this
sectiomn. '

(i) The Greenway will be designed for use by pedestrians. Unless and until
CMLC is able to accommodate their use in designing the Greenway and in funding the
trail maintenance regime, non-motorized vehicles and horses will be prohibited.

Motorized vehicles will be prohibited except for electric mobility scooters and
wheelchairs.





(iii) The surface of the Greenway should be covered with permeable, natural
materials such as wood chips, crushed rock, gravel, etc. except where footbridges or
boardwalks over wet areas may be required, and where tmpermeable surfaces, e.g.,
concrete, asphalt, etc., are necessary but will not degrade the natural featares of the site.

(iv) The design of the Greenway should minimize alteration of the natural and /or
restored topography of the Conservation Area by incorporating passive measures, e.g.,
culverts, boardwalks, footbridges, etc., to enable use of the Greenway during ordinary
periods of standing water (but not to imply use of the trail during floods, i.e., when Lewis
Creek has crested over its banks).

CREATION of the Greenway--PHASE I1

The Parties contemplate that:

L. CMLC will make sincere efforts to seek the binding agreement of the owners of the
parcels bordering Lewis Creek and lying between the Conservation Area and Highway 64
to enable the expansion of the Greenway over these parcels. The goal of such efforts is to
create a trail system open to the public. Unless and until CMLC has secured the
agreement of all of the landowners whose properties border Lewis Creek and lie between
the Conservation Area and Highway 64, the Greenway will remain closed to the public
and access will be restricted to owners of property in The Meadows.

II. At some unspecified date CMLC, having secured adequate funding for the purpose,
will cause connecting spur(s) trail(s) (hereinafter “Spur Trail””) to be designed and
constructed to enable access by the general public to the Greenway. Unless and until
CMLC secures adequate funding for this purpose, CMLC will not be responsible for
causing the design and construction of any Spur Ttail.

1. CMLC, before approving a design for a Spur Trail, will consult with the property
owners of The Meadows to benefit from their opinions and suggestions regarding the

Spur Trail and public access to the Greenway, but reserves the right of approval over the
final design of any Spur Trail.

IV. CMLC will adhere to the guiding principles enumerated in paragraph V (i—1iv)
above when approving and supervising the design and construction of any Spur Trail.

V. Possibilities for enabling access by the general public to the Greenway include,
without limitation:

(i) construction of a Spur Trail to connect with a future trail or point of access that
would be located on parcels to the west of the Conservation Area, to wit, lands now or
formerly owned by Gale Pressley and Habitat for Humanity; and

(ii) construction of a Spur Trail to connect with an area set aside for parking by





the general public as described above under Phase I, paragraph IV.

MANAGEMENT of the Greenway — PHASE I
The Parties contemplate that:

1. CMLC will create a comprehensive management plan (hereinafter “Management
Plan™) for the Greenway and Conservation Area to conserve the natural, native plant and
animal commmunities and associated habitats as described in a Baseline Document
attached hereto as Exhibit B, and to furnish the property owners of The Meadows with
recreational opportunities. Unless and until CMLC has secured adequate funding for the
purpose of creating a Management Plan for the Greenway and Conservation Area, CMLC
will not be responsible for creating such a plan.

II. The Management Plan will address specific policies concerning the Conservation
Area and Greenway, including policies regarding, without limitation, the class of users
permitted to access the Conservation Area and use the Greenway, permissible activities
within the Conservation Area, pets, erection of interpretive signage, the schedule for
conducting maintenance activities, and the process by which a property owner of The
Meadows may request or suggest changes to the Management Plan.

ITI. Onits own initiative, CMLC may modify the Management Plan from time-to-time,
and will consult and seek to cooperate with the property owners of The Meadows to
create mutunally acceptable policies.

IV, CMLC will modify the Management Plan at its sole discretion.

V. The Management Plan will contain reasonable rules and policies to limit the liability
of CMLC to all classes of users of the Conservation Area and Greenway, in addition to
the limitations on liability afforded by NCGA General Statutes §§ 38-A1 — 38-A4.

MAINTENANCE of the Greenway--PHASE 1

The Parties contemplate that:

I. CMLC, having secured adequate fundmg for the purpose, will maintain the Greenway
including the tnmmmg of vegetation, repan: and replacement of trail surfaces, placement
and repair of signage, planting and sowing for conservation purposes, maintenance of any
other amenities placed by CMLC within the Conservation Area, and any other activities
included in the Management Plan. Unless and until CMLC has secured adequate funding
for maintenance, CMLC will not be responsible for the maintenance of the Greenway.

II. CMLC will consult and seck to cooperate with the property owners of The Meadows
to maintain the Greenway in a mutually satisfactory condition.





HI. CMLC will seek the involvement of property owners as trail and conservation
stewards and management volunteers.

IV. The impassibility of the Greenway due to periodic flooding or standing_wat_er isa
natural occurrence and necessary to the health of the wetland complex and riparian
environment, and CMLC shall not be responsible for making the Greenway passable
during these occurrences.

MAINTENANCE AND MANAGEMENT of the Greenway-- PHASE 11

The Parties contemplate that:

I. CMLC, as part of a plan to enable access by the public to the Greenway or for other
reasons, may choose to convey title to the Conservation Area and the Greenway to the
Municipal Government, and also transfer to the Municipal Government the

responsibilities for maintenance and management of the Greenway and Conservation
Area.

IL. CMLC will consult with the property owners in The Meadows prior to conveying title
to the Conservation Area and the Greenway.

I Notwithstanding paragraph II above, CMLC reserves complete discretion to convey
title to the Conservation Area and Greenway to the Municipal Government.

CONDITIONS

1. This MOU may be modified by mutual written agreement of both parties or may be
terminated by either party with the provision of 60 days written notice to the other.

IL. CMLC and NRP intend to conduct the aforementioned activities in this agreement in
accordance with existing laws, regulations, or ordinances. If any provisions of this MOU
are determined to be inconsistent with existing laws, regulations or ordinances governing
the signatories, then only those provisions of this MOU not affected by a finding of
inconsistency shall remain in full force and effect.

1. Each party to this MOU, and each individual signing on behalf of each party, hereby
represents and warrants to the other that it has full power and authority to enter into this
MOU and that its execution, delivery, and performance of this MOU has been fully
authorized and approved, and that no further corporate or government approvals or
consents are required to bind such party.

IV. This MOU shall be binding upon and shall inure to the benefit of the Parties hereto
and their respective successors and assigns.





V. This MOU constitutes the entire agreement and understanding of the Parties with
respect to the subject matter and supersedes all prior negotiations and representations.

VL. This MOU shall not merge into the Purchase and Sale Agreement or into the deeds
with respect to the Conservation Area, but rather shall continue in full force and effect.

VII. Each party acknowledges that it and its legal counsel have teviewed this MOU. The
Parties agree that the terms and conditions of this MOU shall not be construed against
any party on the basis of such party's drafting, in whole or in part, of such terms and
conditions.

V1. In addition to the actions specifically mentioned in this MOU, the Parties will each
do whatever may reasonably be necessary to accomplish the the transaction(s)
contempiated in this MOU including, without limitation, executing any additional
documents reasonably necessary to effectuate the provisions and purposes of this MOU.

IX. Should any legal action or proceeding be commenced by any party in order to
enforce this MOU or any provision hereof, or in connection with any alleged dispute,
breach, default, or misrepresentation in connection with any provision herein contained,
the prevailing party shall be entitled to recover reasonable attorneys' fees and costs
incurred in connection with such action or proceeding, including costs of pursuing or
defending any legal action, including, without limitation, any appeal, discovery or
negotiation and preparation of settlement arrangements, in addition to such other relief as
may be granted.

X. The headings in this MOU are for convenience only and are not intended to, and will
not be construed to, limit, enlarge, or affect the scope or intent of this MOU nor the
meaning of any provisions hereof.

EFFECTIVE DATE

L. This MOU becomes effective with both signatures on the last date written below and
remains in effect until modified or terminated.

"WVVM Date /2-ze-o

Mark Searles, Member Manager
for

NR Properties, L.I.C

KH—’— —B-( Date ‘7//?/" /‘H

Kieran Roe, Executive Director
of

Carolina Mountain Land Conservancy











