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CONSERVATION EASEMENT CONSERVATION EASEMENT CONSERVATION EASEMENT CONSERVATION EASEMENT

DALE MILLER PARCEL 706 WM (14) JOE PROFFITT PARCEL 706 WM (1B) CHURCH OF DELIVERANCE HARVEY TRIVETTE
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FILED Wanda C. Scott

Register of Deed UGA COUNTY ,NC
w207

Deputy )

Watauga County NC  11/26/2003
State of North Carolina

Real Estate Excise Tax
Exciss Tax: $1.00

CONSERVATION EASEMENT and
EASEMENTS OF INGRESS AND EGRESS

THIS INSTRUMENT DRAWN BY__ (/4. (& 0/,&\/: CHECKED BY
RETURN T\C]: Jimmy L. Caudle

Division Right of Way Agent
P.O. Box 250
North Wilkesboro, NC 28659

State of North Carolina State Project: 6.758005T
Watauga County F.A. Project: N/A
Meat Camp Township Parcel No.: R-0529 WM (706 WM)1D

THIS CONSERVATION EASEMENT made this 11th day of September, 2002, by and
between Bruce Miller, Johnny Greene, and William Glen Proffit, Trustees for Church of Deliverance;
hereinafter called the “Grantor(s)” and the North Carolina Wildlife Resources Commission, Division
of Inland Fisheries, 1721 Mail Service Center, Raleigh, NC 27699-1721, hereinafter called the
“WRC,” and administered by the North Carolina Department of Transportation, hereinafter called
the “NCDOT,” provides the following:

WITNESSETH

WHEREAS, the Grantor is the sole owner in fee simple of certain real property in Meat
Camp Township of Watauga County, North Carolina, as more particularly described in Book 170,
Page 428 of the Watauga County Registry, North Carolina, which land is hereinafter referred to as
“the Property”;

WHEREAS, the NCDOT is an agency of the State of North Carolina whose purpose
includes the construction of transportation projects for public use and who has the authority to
acquire land for the purpose of mitigating environmental impacts of these transportation projects;

WHEREAS, the NCDOT desires to restore 145.64 feet of stream in Watauga County on the
said Property through the WRC:

WHEREAS, the WRC is an agency of the State of North Carolina whose purposes include
the restoration and conservation of open space and streams for stream mitigation purposes; is
authorized by the laws of the State of North Carolina to accept, hold and administer conservation
easements; and who has the authority to accept and is willing to accept this Conservation Easement
from the Grantor under the terms and conditions hereinafter described;

WHEREAS, the Grantor is willing to grant a perpetual Conservation Easement over 0.080
acres of the Property (the Conservation Easement Area), thereby restricting and limiting the use of
land within the Conservation Easement Area to the terms and conditions and for the purposes
hereinafter set forth;

WHEREAS, the Uniform Conservation and Historic Preservation Agreements Act, N.C.G.S.
§ 121-34 et. seq., provides for the enforceability of restrictions, easements, covenants or conditions
appropriate to retaining land or water areas predominantly in their natural, scenic or open condition
or in agricultural, horticultural, farming or forest use;

WHEREAS, the NCDOT, under a Section 404 permit granted by the U. S. Army Corps of
Engineers (USACE), must conduct certain off-site trout stream enhancement to mitigate for impacts
to trout streams resulting from the construction of US 421 from South Fork New River to East of the
Blue Ridge Parkway (R-0529 BA, R-0529 BB & R-0529 BD);

WHEREAS, the NCDOT has entered into an agreement with the WRC to reimburse them
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WHEREAS, the USACE has reviewed and approved the use of the Conservation Easement
on the Property to mitigate for the stream impacts, and such will satisfy the said permit conditions
after the completion of the stream monitoring period;

WHEREAS, the purposes of this Conservation Easement are to protect the mitigation
activities performed by the WRC, to preserve and protect the conservation values of the
Conservation Easement Area, to prevent any use of the Conservation Easement Area that will
significantly impair or interfere with these purposes, and to maintain permanently the dominant
woodland, scenic and natural character of the Conservation Easement Area designated on the
Property as hereinafter described.

NOW THEREFORE, in consideration of the sum of $400.00 (Four Hundred Dollars) and
other valuable considerations to the Grantor in hand paid by the NCDOT, the receipt of which is
hereby acknowledged, and in further consideration of the mutual covenants, terms, conditions, and
restrictions hereinafter set forth, the Grantor hereby grants and conveys unto the WRC and its
successors or assigns forever and in perpetuity a Conservation Easement, pursuant to the USACE
Section 404 permit requirements, of the nature and character and to the extent hereinafter set forth,
in respect to the land of the grantor situated in Watauga County, North Carolina, as described in
Exhibit A, and hereinafter referred to as the "Conservation Easement Area”. For a plat of the above
described Conservation Easement, please see plat titled “Conservation Easement” recorded in Plat
Book 016, Page 220 of the Watauga County Registry.

The terms, conditions and restrictions of the Conservation Easement are as hereinafter set forth:
ARTICLE I. DURATION OF EASEMENTS; ACCESS

A. Conservation Easement. This Conservation Easement shall be perpetual. It is an
easement in gross, runs with the land and is enforceable by the WRC or its successors and/or
assigns against the Grantor(s), Grantor(s) heirs, devisees, successors and assigns, lessees, agents
and licensees.

B. Public Access. The easement rights granted herein do not include public access rights.
However, the public has the right to view the Conservation Easement Area from any adjacent
publicly accessible area.

ARTICLE Il. PROHIBITED, RESTRICTED AND RESERVED ACTIVITIES

Any activity on, or use of, the designated Conservation Easement Area inconsistent with the
purposes of this Conservation Easement is prohibited. Unless expressly reserved as a compatible
use herein, any activity in, or use of, the Conservation Easement Area by the Grantor is prohibited
as inconsistent with the purposes of the Conservation Easement. The Conservation Easement Area
shall be maintained in its natural, scenic and open condition and restricted from any development
or_aiteration that would significantly impair or interfere with the conservation values of this
Conservation Easement Area. Any rights not expressly reserved hereunder by the Grantor have
been acquired by the WRC.

Without limiting the generality of the foregoing, the following activities and uses are expressly
prohibited, restricted or reserved as indicated hereunder:

1. Silvicultural Use and Land Clearing. There may be no destruction or cutting of trees or
plants in the Conservation Easement Area, except in accordance with the Conceptual
Restoration Plan, attached hereto as Exhibit B, or upon written approval of the WRC.

2. Dumping or Storage. Dumping or storage of soil, trash, ashes, garbage, waste,
abandoned vehicles, appliances, machinery, or hazardous substances, or toxic or
hazardous waste, or any placement of underground or aboveground storage tanks or other
materials on the Conservation Easement Area is prohibited.

3. Mineral Use, Excavation, Dredging. There shall be no filling, excavation, dredging,
mining or drilling; no removal of topsoil, sand, gravel, rock, peat, minerals or other material,
and no change in the topography of the iand in any manner on the Conservation Easement
Area nor shall there be any activities conducted on the Conservation Easement Area or on
adjacent property if owned by the Grantor and their successors which would cause erosion
or siltation on the Conservation Easement Area.

4. Grantor's Rights. The Grantor, for themselves, their successors, assigns, invitees and
licensees, hereby reserves the right to quiet enjoyment of the Conservation Easement Area;
the right of ingress and egress to the Conservation Easement Area and all adjacent property
of the Grantor; and the right to sell, transfer, gift or otherwise convey the Conservation
Easement Area, in whole, provided such sale, transfer or gift conveyance is subject to the
terms of this Conservation Easement and written notice is provided to the WRC in
accordance with the provisions herein below.
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5. WRC's Rights. The WRC reserves the right to use the Conservation Easement Area in
any way necessary, consistent with the terms herein, to undertake any activities to protect,
restore, manage, maintain, or enhance stream functional values, and monitor the restoration
resources, as described in the Conceptual Restoration Plan (Exhibit B) for the Conservation
Easement Area, in order to mitigate for impacts to streams resulting from road construction.
These mitigation activities include, but are not limited to, construction of new stream
channels; restoration/stabilization of existing stream channels; installation of natural and
man-made materials as needed to direct in-stream, above ground, and subterraneous water
flow; planting of trees, shrubs and herbaceous vegetation; collecting live cuttings; and
utilization of heavy equipment to grade, fill, and prepare the soil. The WRC further reserves
the right to monitor the results of the mitigation activities in perpetuity and to repair or restore
any damage to the Conservation Easement Area occurring after initial completion of the
construction associated with mitigation activities.

ARTICLE lll. ENFORCEMENT AND REMEDIES

Nothing contained herein shall be construed to entitle the Grantor or WRC to bring any
action against the other party for any injury or change in the Property resulting from causes beyond
the control of either party, including fire, flood, storm, war, acts of God or third parties, or from any
prudent action taken in good faith by either party under emergency conditions to prevent, abate, or

mitigate significant injury to life, damage to property or harm to the Conservation Easement Area
resulting from such causes, in accordance hereunder.

The WRC has the right to prevent any action on or use of the Conservation Easement Area
that is inconsistent with the purpose of this Conservation Easement and to require the restoration
of such areas or features of the Conservation Easement Area that may be damaged by any
inconsistent activity or use. If the WRC determines that the Grantor is in violation of the terms of
this Conservation Easement or that a violation is threatened, WRC shall give written notice to
Grantor of such violation and demand corrective action sufficient to cure the violation and, where
the violation involves injury to the Conservation Easement Area resulting from any use or activity
inconsistent with the purpose of this Conservation Easement, to restore the portion of the
Conservation Easement Area so injured. If Grantor fails to cure the violation within thirty (30) days
after receipt of notice thereof from WRC, or under circumstances where the violation cannot
reasonably be cured within a thirty (30) day period, fails to begin curing such violation within the
thirty (30) day period, or fails to continue diligently to cure such violation until finally cured, WRC may
bring an action at law or in equity in a court of competent jurisdiction to enforce the terms of this
Conservation Easement, to enjoin the violation, as necessary, by temporary or permanent injunction,
to recover any damages to which it may be entitled for violation of the terms of this Easement,
including damages for the loss of conservation values, and to require the restoration of the
Conservation Easement Area to the condition that existed prior to any such injury. If the WRC, in
its sole discretion, determines that circumstances require immediate action to prevent or mitigate
significant damage to the conservation values of the Conservation Easement Area, the WRC may
pursue its remedies without prior notice to the Grantor. WRC shall exercise reasonable efforts to

notify the Grantor and shall, in any event, notify Grantor within two business days after action is
taken to explain the action undertaken.

WRC’s remedies shall be cumulative and shall be in addition to any other rights and
remedies available to WRC at law or equity. Any cost incurred by WRC in enforcing the terms of
this Conservation Easement against Grantor or its successors or assigns, including, without
limitation, costs of suit and attorney’s fees, and any costs of restoration necessitated by Grantor's
violation of the terms of this Conservation Easement shall be borne by Grantor.

No failure on the part of the WRC to enforce any covenant or provision hereof shall be a
waiver to discharge or invalidate such covenant or any other covenant, condition, or provision hereof
or affect the right of WRC to enforce the same in the event of a subsequent breach or default.

The Grantor reserves the right to take action against the WRC for use of the Conservation
Easement Area in a way that is inconsistent with the purpose of this Conservation Easement. Any
cost incurred by Grantor in enforcing the terms of this Conservation Easement against WRC or its

successors or assigns, including, without limitation, costs of suit and attorney’s fees, shall be borne
by WRC.

ARTICLE IV. MISCELLANEOUS

A. Amendments. The NCDOT, WRC and Grantor may amend this Conservation Easement;
only by a jointly executed written agreement, and provided that no amendment will be allowed that
is inconsistent with the purposes stated herein, and provided that it is approved by the USACE.

B. Exhibits. The attached Exhibit A, Exhibit B and Plat recorded in Plat Book 016, Page 220
of the Watauga County Registry are incorporated in and made a part of this instrument by reference.
The parties acknowledge that the Conceptual Restoration Plan, developed by a WRC biologist and
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dated June 2002 (Exhibit Bj, a copy of which is on file at the office of the NCDOT and the WRC, and

which is also attached hereto and incorporated herein, describes the plan for mitigation activities
in the Conservation Easement Area.

C. Title. The Grantors covenant and represent that the Grantors are the sole owner and are
seized of the Property in fee simple and have good right to grant and convey the aforesaid
Conservation Easement; that the Conservation Easement Area is free and clear of any and all
encumbrances, except easement and leases of record or in effect by prescriptive rights as of the
date hereto, and Grantors covenant that the WRC shall have the use of and enjoy all of the benefits
derived from and arising out of the aforesaid easements conveyed. The easements conveyed
herein shall run with the land and must be made part of any transfer of title by the Grantors.

D. Noftification. Except as otherwise provided herein, any notices shall be sent by registered
or certified mail, return receipt requested to the parties at their addresses shown above or to other
addresses as either party establishes in writing upon notification to the other.

E. Entire Agreement. This instrument sets forth the entire agreement of the parties with
respect to the Conservation Easement and supersedes all prior discussions, negotiations,
understandings or agreements relating to the said easements. If any provision is found to be invalid,
the remainder of the provisions of this Conservation Easement, and the application of such provision

to persons or circumstances other than those as to which is found to be invalid, shall not be affected
thereby.

F. Recording. The NCDOT shall record this instrument and any amendment hereto in
timely fashion with the Office of the Register or Deeds of Watauga County, North Carolina, and may
re-record it at any time as may be required to preserve its right under this Conservation Easement.

G. Costs and Liabilities. The Grantor retains all responsibilities and shall bear all costs and
liabilities of any kind related to the ownership, operation, upkeep, and maintenance of the Property,

including the payment of all taxes, assessments, fees, and charges of whatever description levied
on or assessed against the property.

G. Construction of Terms. This Conservation Easement shall be construed to promote the
purposes of the North Carolina enabling statute set forth in N.C.G.S. § 121-34, which authorizes the
creation of Conservation Easements for purposes including those set forth in the recitals herein, and

the conservation purposes of this Conservation Easement, including such purposes as are defined
in Section 170(h)(4)(A) of the Internal Revenue Code.

H. Authorized Representative. All parties agree that the NCDOT is an authorized
representative of the WRC for purposes of this Conservation Easement

J. Conservation Purpose. The WRC, for themselves, and their successors and assigns
agree that this Conservation Easement shall be held exclusively for conservation purposes. The
parties hereto recognize and agree that the benefits of this Conservation Easement are in gross and
assignable, provided, however, that the WRC hereby covenants and agrees that in the event they
transfer or assign this Conservation Easement they hold under, the organization receiving the
interest will be a qualified organization as that term is defined in Section 170(h)(3) of the Internal
Revenue Code of 1986 (or any successor section) and the regulations promulgated thereunder,
which is organized or operated primarily for one of the conservation purposes specified in Section
170(h)(4)(A) and section 2301 of the Internal Revenue Code, and the WRC further covenants and
agrees that the terms of the transfer or assignment will be such that the transferee or assignee will

be required to continue to carry out in perpetuity the conservation purposes that the contribution was
originally intended to advance, set forth in the Recitals herein.

TO HAVE AND TO HOLD the aforesaid Conservation Easement unto the NORTH
CAROLINA WILDLIFE RESOURCES COMMISSION, its successors and assigns, forever. The

rights and obligations set forth herein shall inure to and be binding upon the Grantor and the WRC,
their heirs, executors, NCDOTSs, assigns and successors in title or interest.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals and caused this

instrument to be signed in their respective names by authority duly given, the day and year first
above written.

GRANTOR(S):
/

E@wgﬂ DL otes (Seal) ' »ASeal)
ruce Miller, Trustee for William Glen Proffit
€Churcgh of Deliverance !

rustee
for Church of Deliverance
) n en” (Seal)

- (Seal)
y’Johnn% Grfene, Trustee for
Church of“Deliverance

(Seal) (Seal)
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STATE OF zylac& Cavo 1.'5 a , COUNTY OF __liJatau 94
l, Aattary A, Adams a Notary Public of _Ale XandeR County do

hereby / certi fy that

P igm Johan Tonstees foR CLgrcA of Lelvence
Grantor(s), personally appeared before me this da and ac nowledged the execution of the foregoing
. 02,

instrument. Witness my hand and official stamp or seal, this _//__ day of

gmﬁgs A 2@ My Commission Expires:
NotaryPublic ‘2~ 20-2005

NCDOT: RS
ACCERTER FOR TMENT OF TRANSPORTATION BY: R Ao

NOV 2 0 2008 AR
name and e ycerr WANAGER OF RIGHT OF WAY

NORTH CAROLINA, COUNTY OF S ps—~

LY \e~t 0.5 ol S a Notary Public of _ S —ps— County do. herebycert {ha o
A0 priue B~ . Ais* Vnuner § Reqnk | vy . of the> North' Carblina ">
Department of Transportation, personally appeared before me this day and acknowledged the execution oi =
the foregoing instrument. Witness my hand and official stamp or seal, th?% hPL. By :
N oved — L, 20083 h

!l\l\\

m 0 - My Commission EXpires: ywie dn. 1, Zoo”?
7 Notary Public

WRC:
ACCEPTED FOR THE WILDLIFE RESOURCES COMMISSION BY:

Kf/ﬂm’/&aﬁmﬁv

name and title c812-03
NORTH CAROLINA, COUNTY OF M_
I, : xes _aNotary Public of County do hereby cekiitéthat,

, of the North Carolina Wl'ldhfe
Resources Commission, personally appeared before me this day and acknowledged the executloq tg the
foregoing instrument. Witness my hand and official stamp or seal, this {7 _day of
200%3.

L. . ot & vi Q .“g; S
LBaLindor Comatt LeQuus) My Commission Expires: Apﬂm&z_i@_m RS
Notary Public - S

Cid
The foregoing Certificate(s) of , Notaries/Notary Public, is/are
certified to be correct. This instrument and this certificate are duly registered at the date and time and in the

Book and Page shown on the first page hereof. This the ____ day of , 2002.

Register of Deeds For Watauga County

BY:
Deputy/Assistant Register of Deeds
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Parcel (706 WM)1D-Church of Deliverance
The conservation easement area shown as Parcel #(706WM)1D of Church of Deliverance, being

more particularly shown and described on a plat entitled Survey of Conservation Easement and
being recorded in Plat Book 016 Page 220 of the Watauga County Registry.

"EXHIBIT B"

I. Conceptual Stream Mitigation Plan (A copy of which is on file at the office of the NCDOT and
the WRC.
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NORTH CAROLINA - WATAUGA COUNTY
The foregoing certificate(s) of
Anthony A. Adams, Notary Public, Alexander County, NC,

is (are) certified to be correct.

This the 25 th day of November 2003.

Wanda C. Scott, Register of Deeds

v Dl fbrtecct,

Deputy
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CONSERVATION EASEMENT and
EASEMENTS OF INGRESS AND EGRESS

.

THIS INSTRUMENT DRAWN BY _ (7. /7. Ma@ CHECKED B

RETURN TO: dimmy L. Caudle
Division Right of Way Agent
P.O. Box 250

North Wilkesboro, NC 28659

State of North Carolina I.D. No. R-0529 WM
Watauga County State Project: 6.759005T
Meat Camp Township F.A. Project: N/A

Parcel No.: (7TOBWMNE

THIS CONSERVATION EASEMENT made this 23" day of July , 2002, by and between

Janice Bryan Baxter and husband Timothy Baxter » hereinafter called the “Grantor(s)” and

the North Caroiina Wildlife Resources Commission, Division of Inland Fisheries, 1721 Mail Service

Center, Raleigh, NC 27699-1721, hereinafter called the “WRC,” and administered by the North
Carolina Department of Transportation, hereinafter called the “‘NCDOT,” provides the following:

WITNESSETH

WHEREAS, the Grantor is the sole owner in fee simple of certain real property in Meat
Camp Township of Watauga County, North Carolina, as more particularly described in Deed Book
261, Page 477 of the Watauga County Registry, North Carolina, which land is hereinafter referred
to as “the Property”;

WHEREAS, the NCDOT is an agency of the State of North Carolina whose purpose
includes the construction of transportation projects for public use and who has the authority to
acquire land for the purpose of mitigating environmental impacts of these transportation projects:

WHEREAS, the NCDOT desires to restore 109.92 feet of stream in Watauga County on the
said Property through the WRC:

WHEREAS, the Grantor is willing to grant a perpetual Conservation Easement over 0.059
acres of the Property (the Conservation Easement Area), thereby restricting and limiting the use of
land within the Conservation Easement Area to the terms and conditions and for the purposes
hereinafter set forth;

WHEREAS, the Uniform Conservation and Historic Preservation Agreements Act, N.C.G.S.
§ 121-34 et. seq., provides for the enforceability of restrictions, easements, covenants or conditions
appropriate to retaining land or water areas predominantly in their natural, scenic or open condition
or in agricultural, horticulturai, farming or forest use:

WHEREAS, the NCDOT, under a Section 404 permit granted by the U. S. Army Corps of
Engineers (USACE), must conduct certain off-site trout stream enhancement to mitigate for impacts

to trout streams resulting from the construction of US 421 from South Fork New River to East of the
H .
Blue Ridge Parkway (R-0529 BA. R-0529 BB & R-0529 BD);

WHEREAS, the NCDOT has entered into an agreement with the WRC to reimburse them






for conducting the mitigation activities: 85K0 778 e 183

WHEREAS, the USACE has reviewed and approved the use of the Conservation Easement
on the Property to mitigate for the stream impacts, and such will satisfy the said permit conditions
after the completion of the stream monitoring period;

NOW THEREFORE, in consideration of the sum of $295.00 (Two Hundred and Ninety Five
Dollars) and other valuable considerations to the Grantor in hand paid by the NCDOT, the receipt
of which is hereby acknowledged, and in further consideration of the mutual covenants, terms,
conditions, and restrictions hereinafter set forth, the Grantor hereby grants and conveys unto the
WRC and its successors or assigns forever and in Perpetuity a Conservation Easement, pursuant
to the USACE Section 404 permit requirements, of the nature and character and to the extent
hereinafter set forth, in respect to the land of the grantor situated in Watauga County, North
Carolina, as described in Exhibit A, and hereinafter referred to as the "Conservation Easement
Area’. For a plat of the above described Conservation Easement, please see plat titled
“Conservation Easement” recorded in Plat Book 016, Page 220 of the Watauga County Registry.

The terms, conditions and restrictions of the Conservation Easement are as hereinafter set forth:
ARTICLE I. DURATION OF EASEMENTS; ACCESS

A. Conservation Easement. This Conservation Easement shall be perpetual. It is an
€asement in gross, runs with the land and is enforceable by the WRC or its successors and/or
assigns against the Grantor(s), Grantor(s) heirs, devisees, successors and assigns, lessees, agents
and licensees.

B. Public Access. The easement rights granted herein do not include public access rights.
However, the public has the right to view the Conservation Easement Area from any adjacent
publicly accessible area.

ARTICLE I. PROHIBITED, RESTRICTED AND RESERVED ACTIVITIES
Any activity on, or use of, the designated Conservation Easement Area inconsistent with the
purposes of this Conservation Easement is prohibited. Unless expressly reserved as a compatible
use herein, any activity in, or use of, the Conservation Easement Area by the Grantor is prohibited
as inconsistent with the pumoses of the Conservation Easement. The Conservation Easement Area

Without limiting the generality of the foregoing, the following activities and uses are expressly
prohibited, restricted or reserved as indicated hereunder:

1. Silvicultural Use and Land Clearing. There may be no destruction or cutting of trees or
plants in the Conservation Easement Area, except in accordance with the Conceptual
Restoration Plan, attached hereto as Exhibit B, or upon written approval of the WRC.

2. Dumping or Storage. Dumping or storage of soil, trash, ashes, garbage, waste,
abandoned vehicles, appliances, machinery, or hazardous substances, or toxic or
hazardous waste, or any placement of underground or aboveground storage tanks or other
materials on the Conservation Easement Area is prohibited.

3. Mineral Use, Excavation, Dredging. There shall be no filing, excavation, dredging,
mining or drilling; no removal of topsoil, sand, grave!, rock, peat, minerals or other material,
and no change in the topography of the land in any manner on the Conservation Easement
Area nor shall there be any activities conducted on the Conservation Easement Area or on
adjacent property if owned by the Grantor and their successors which would cause erosion
or siltation on the Conservation Easement Area.

4. Grantor's Rights. The Grantor, for themselves, their Successors, assigns, invitees and
licensees, hereby reserves the right to quiet enjoyment of the Conservation Easement Area;
the right of ingress and egress to the Conservation Easement Area and all adjacent property
of the Grantor; and the right to sell, transfer, gift or otherwise convey the Conservation
Easement Area, in whole, provided such sale, transfer or gift conveyance is subject to the
terms of this Conservation Easement and written notice is provided to the WRC in

2





BK[]??SPG]_S*{

accordance with the provisions herein below.

5. WRC'’s Rights. The WRC reserves the right to use the Conservation Easement Area in
any way necessary, consistent with the terms herein, to undertake any activities to protect,
restore, manage, maintain, or enhance stream functional values, and monitor the restoration
resources, as described in the Conceptual Restoration Plan (Exhibit B) for the Conservation

These mitigation activities include, but are not limited to, construction of new stream
channels; restoration/stabilization of existing stream channels; installation of natural and
man-made materials as needed to direct in-stream, above ground, and subterraneous water
flow; planting of trees, shrubs and herbaceous vegetation; collecting live cuttings; and
utilization of heavy equipment to grade, fill, and prepare the soil. The WRC further reserves
the right to monitor the results of the mitigation activities in perpetuity and to repair or restore
any damage to the Conservation Easemnent Area occurring after initial completion of the
construction associated with mitigation activities.

ARTICLE lll. ENFORCEMENT AND REMEDIES

Nothing contained herein shall be construed to entitle the Grantor or WRC to bring any

mitigate significant injury to life, damage to property or harm to the Conservation Easement Area
resulting from such causes, in accordance hereunder.

The WRC has the right to prevent any action on or use of the Conservation Easement Area
that is inconsistent with the purpose of this Conservation Easement and to require the restoration
of such areas or features of the Conservation Easement Area that may be damaged by any
inconsistent activity or use. If the WRC determines that the Grantor is in violation of the terms of
this Conservation Easement or that a violation is threatened, WRC shall give written notice to
Grantor of such violation and demand corrective action sufficient to cure the violation and, where
the violation involves injury to the Conservation Easement Area resulting from any use or activity
inconsistent with the purpose of this Conservation Easement, to restore the portion of the
Conservation Easement Area so injured. if Grantor fails to cure the violation within thirty (30) days

thirty (30} day period, or fails to continue diligently to cure such violation until finally cured, WRC may
bring an action at law or in equity in a court of competent jurisdiction to enforce the terms of this
Conservation Easement, to enjoin the violation, as necessary, by temporary or permanent injunction,
to recover any damages to which it may be entitied for violation of the terms of this Easement,
including damages for the loss of conservation values, and to require the restoration of the

WRC'’s remedies shall be cumulative and shall be in addition to any other rights and
remedies available to WRC at law or equity. Any cost incurred by WRC in enforcing the terms of
this Conservation Easement against Grantor or its successors or assigns, including, without
limitation, costs of suit and attorney's fees, and any costs of restoration necessitated by Grantor's

violation of the terms of this Conservation Easement shall be borne by Grantor.

No failure on the part of the WRC to enforce any covenant or provision hereof shall be a
walver to discharge or invalidate such covenant or any other covenant, condition, or provision hereof
or affect the right of WRC to enforce the same in the event of a subsequent breach or default.

The Grantor reserves the right to take action against the WRC for use of the Conservation
Easement Areain a way that is inconsistent with the purpose of this Conservation Easement, Any

Successors or assigns, including, without limitation, costs of suit and attorney’s fees, shall be borne
by WRC.

ARTICLE IV. MISCELLANEOUS

A. Amendments. The NCDOT, WRC and Grantor may amend this Conservation Easement;
only by a jointly executed written agreement, and provided that no amendment will be allowed that
is inconsistent with the purposes stated herein, and provided that it is approved by the USACE.

B. Exhibits. The attached Exhibit A, Exhibit B and Plat recorded in Plat Book 016, Page 220
of the Watauga County Registry are incorporated in and made a part of this instrument by reference.
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The parties acknowledge that the Conceptual Restoration Plan, developed by a WRC biologist and

dated June 2002 (Exhibit B), a copy of which is on file at the office of the NCDOT and the WRC, and
which is also attached hereto and incorporated herein, describes the plan for mitigation activities
iri the Conservation Easement Area.

C. Title. The Grantors covenant and represent that the Grantors are the sole owner and are
seized of the Property in fee simple and have good right to grant and convey the aforesaid
Conservation Easement: that the Conservation Easement Area is free and clear of any and all
encumbrances, except easement and leases of record or in effect by prescriptive rights as of the
date hereto, and Grantors covenant that the WRC shall have the use of and enjoy all of the benefits

D. Notification. Except as otherwise provided herein, any notices shall be sent by registered
or certified mail, return receipt requested to the parties at their addresses shown above or to other
addresses as either party establishes in writing upon notification to the other.

E. Entire Agreement. This instrument sets forth the entire agreement of the parties with
respect to the Conservation Easement and Supersedes all prior discussions, negotiations,
understandings or agreements relating to the said easements. If any provision is found to be invalid,
the remainder of the provisions of this Conservation Easement, and the application of such provision
to persons or circumstances other than those as to which is found to be invalid, shail not be affected
thereby.

F. Becording. The NCDOT shall record this instrument and any amendment hereto in
timely fashion with the Office of the Register or Deeds of Watauga County, North Carolina, and may
re-record it at any time as may be required to preserve its right under this Conservation Easement.

G. Costs and Liabilities. The Grantor retains all responsibilities and shali bear all costs and
liabilities of any kind related to the ownership, operation, upkeep, and maintenance of the Property,
including the payment of all taxes, assessments, fees, and charges of whatever description levied
On or assessed against the property.

G. Construction of Terms. This Conservation Easement shall be construed to promote the
pumposes of the North Carolina enabling statute set forth in N.C.G.S. § 121-34, which authorizes the
creation of Conservation Easements for purposes including those set forth in the recitals herein, and
the conservation purposes of this Conservation Easement, including such pumposes as are defined
in Section 170(h)(4)(A) of the Internal Revenue Code.

H. Authorized Representative. All parties agree that the NCDOT is an authorized
representative of the WRC for purposes of this Conservation Easement

J. Conservation Purpose. The WRC, for themselves, and their successors and assigns
agree that this Conservation Easement shall be held exclusively for conservation purposes. The

interest will be a qualified organization as that term is defined in Section 170(h)(3) of the Internal
Revenue Code of 1986 (or any successor section) and the regulations promulgated thereunder,
which is organized or operated primarily for one of the conservation purposes specified in Section
170(h)(4)(A) and section 2301 of the internai Revenue Code, and the WRC further covenants and

be required to continue to carry out in perpetuity the conservation purposes that the contribution was
originally intended to advance, set forth in the Recitals herein.

TO HAVE AND TO HOLD the aforesaid Conservation Easement unto the NORTH
CAROLINA WILDLIFE RESOURCES COMMISSION, its successors and assigns, forever. The
rights and obligations set forth herein shall inure to and be binding upon the Grantor and the WRC,
their heirs, executors, NCDOTS, assigns and successors in title or interest.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals and caused this
instrument to be signed in their respective names by authority duly given, the day and year first

above written.
(Seal) 72—@4:\[%”

Timothy Baxter
(Seal) {Seal)

GRANTOR(S):

Janice Bryan “Baxter

(Seal) (Seal)
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1, ﬂnﬂmnc{ A- Adams a Notary Public of _ﬁ[&m County do
hereby !

certify that
Janicd ﬁaz,m Pashed 4,4 bushary Timotty Baxter .
Grantor(s), persohally appeared before me this day and acknO\KlIedged the ex‘ejution of the foregoing

instrument. Witness my hand and official stamp or seal, this 23 dayof Sy , 2002.
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NORTH CAROLINA, COUNTY OF _ WaXe,
| Belinda, farrol) LeQuyes  aNotary Pubiic of _Wake

County do hereby certify th&f1%a.;

, Exeative Director

At Y9y,
, of the North Carolina™Wildlite -7,

Resources Commission, personally appeared before me this day and acknowledged the execution of_tl?eu

foregoing instrument ¥Witness my hand and official stamp or seal, this 1)
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The foregoing Certificate(s) of NC, ard Belinda Carroll 1eQuire, Wake Co.NC

wy?
.....

Y, NC, D. M. Bailey, Lee Co.,

. Notaries/Notary Public, is/are

certified to be correct. This instrument angd this certificate are duly registereg at the date and time and in the

Book and Page shown on the first page hereof. This the 24X day of

, 2002

Wanda C. Scott
Register of Deeds For Watauga County

BY: O&éﬁﬁ%ﬂ({(/

Deputy REESIERE Regi€idr of Deeds
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“EXHIBIT A”
P.arcel (706 WM)1E-Janice Bryan
The conservation easement area shown as Parcel #(706WM)1E of Janice Bryan, being more

particularly shown and described on a plat entitled Survey of Conservation Easement and baing
recorded in Plat Book 016 Page 220 of the Watauga County Registry.

"EXHIBIT B"

l. Conceptual Stream Mitigation Plan (A copy of which is on file at the office of the NCDOT and
the WRC.
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CONSERVATION EASEMENT and
EASEMENTS OF INGRESS AND EGRESS

L ¥
THIS INSTRUMENT DRAWN BY__ (. (. (Ffjuns CHECKED BY%A‘A@MJQ_‘

RETURN TQ" Jimmy L. Caudle

Division Right of Way Agent .

P.O. Box 250 QZ‘Q'? e

North Wilkesboro, NC 28659
State of North Carolina 1.D. No. R-0529 WM
Watauga County State Project: 6.759005T
Meat Camp Township F.A. Project: N/A

Parcel No.: {706WM)1A

THIS CONSERVATION EASEMENT and EASEMENTS OF INGRESS AND EGRESS,
made this _28" day of August, 2002 by and between _Dale Miller, Single. 4290 Meat Camp Rd.
Todd, NC 28684, hereinafter called the “Grantor(s)” and the North Carolina Wildlife Resources
Commission, Division of Inland Fisheries, 1721 Mail Service Center, Raleigh, NC 27699-1721,
hereinafter called the “WRC,” and administered by the North Carolina Department of Transportation,
hereinafter called the “NCDOT,” provides the following:

WITNESSETH

WHEREAS, the Grantor is the sole owner in fee simple of certain real property in
Meat Camp Township of Watauga County, North Carolina, as more particularly described in Deed
Book 493, Page 269 and Book , Page of the Watauga County Registry, North Carolina,
which land is hereinafter referred to as “the Property”;

WHEREAS, the NCDOT is an agency of the State of North Carolina whose purpose
includes the construction of transportation projects for public use and who has the authority to
acquire land for the purpose of mitigating environmental impacts of these transportation projects:

WHEREAS, the NCDOT desires to restore approximately 652 linear feet of stream in
Watauga County on the said Property through the WRC:

WHEREAS, the WRC is an agency of the State of North Carolina whose purposes include
the restoration and conservation of open space and streams for stream mitigation purposes; is
authorized by the laws of the State of North Carolina to accept, hold and administer conservation
easements; and who has the authority to accept and is willing to accept this Conservation Easement
from the Grantor under the terms and conditions hereinafter described:;

WHEREAS, the Grantor is willing to grant a perpetual Conservation Easement over 0.414
acres of the Property (the Conservation Easement Areay), thereby restricting and limiting the use of
land within the Conservation Easement Area to the terms and conditions and for the purposes
hereinafter set forth;

WHEREAS, the Uniform Conservation and Historic Preservation Agreements Act, N.C.G.S.
§ 121-34 et. seq., provides for the enforceability of restrictions, easements, covenants or conditions
appropriate to retaining land or water areas predominantly in their natural, scenic or open condition
or in agricultural, horticultural, farming or forest use;

WHEREAS, the NCDOT, under a Section 404 permit granted by the U. S. Army Corps of
Engineers (USACE), must conduct certain off-site trout stream enhancement to mitigate for impacts
to trout streams resulting from the construction of US-421 from South Fork New River to East of the
Blue Ridge Parkway (R-0529BA, BB & BD}; '





WHEREAS, the NCDOT has entered into an agreement with th Y them
for conducting the mitigation activities; ?]WFR?: @ HPLBSQ

WHEREAS, the USACE has reviewed and approved the use of the Conservation Easement
on the Property to mitigate for the stream impacts, and such will satisfy the said permit conditions
after the completion of the stream monitoring period;

WHEREAS, the purposes of this Conservation Easement are to protect the mitigation
activities performed by the WRC, to preserve and protect the conservation values of the
Conservation Easement Area, to prevent any use of the Conservation Easement Area that will
significantly impair or interfere with these purposes, and to maintain permanently the dominant
woodland, scenic and natural character of the Conservation Easement Area designated on the
Property as hereinafter described.

NOW THEREFORE, in consideration of the sum of $2,050,00 (Two Thousand and Fifty
Dollars) and other valuable considerations to the Grantor in hand paid by the NCDOT, the receipt
of which is hereby acknowledged, and in further consideration of the mutual covenants, terms,
conditions, and restrictions hereinafter set forth, the Grantor hereby grants and conveys unto the
WRC and its successors or assigns forever and in perpetuity a Conservation Easement, pursuant
to the USACE Section 404 permit requirements, of the nature and character and to the extent
hereinafter set forth, in respect to the iand of the grantor situated in Watauga County, North
Carolina, as described in Exhibit A, and hereinafter referred to as the "Conservation Easement
Area”, as described in Book 493, Page 269, and Book ____, Page of the Watauga County
Registry. For a plat of the above described Conservation Easement and Easements of Ingress and
Egress, please see piat titled “Conservation Easement” recorded in Plat Book 016, Page 220 of the
Watauga County Registry.

The terms, conditions and restrictions of the Conservation Easement are as hereinafter set
forth:

ARTICLE |. DURATION OF EASEMENTS; ACCESS
A. Conservation Easement. This Conservation Easement shall be perpetual. It is an
easement in gross, runs with the land and is enforceable by the WRC or its successors and/or
assigns against the Grantor(s), Grantor(s) heirs, devisees, successors and assigns, lessees, agents
and licensees.

B. Temporary Access Easement. No Temporary Access Easement applies to this property.

C. Permanent Access Easement. No Permanent Access Easement applies to this property.

D. Public Access. The easement rights granted herein do not include public access rights.
However, the public has the right to view the Conservation Easement Area from any adjacent publicly
accessible area.

ARTICLE Il. PROHIBITED, RESTRICTED AND RESERVED ACTIVITIES

Any activity on, or use of, the designated Conservation Easement Area inconsistent with the
purposes of this Conservation Easement is prohibited. Unless expressly reserved as a compatible
use herein, any activity in, or use of, the Conservation Easement Area by the Grantor is prohibited
as inconsistent with the purposes of the Conservation Easement. The Conservation Easement Area
shall be maintained in its natural, scenic and open condition and restricted from any development
that would significantly impair or interfere with the conservation values of this Conservation
Easement Area. Any rights not expressly reserved hereunder by the Grantor have been acquired
by the WRC.

Without limiting the generality of the foregoing, the following activities and uses are expressly
prohibited, restricted or reserved as indicated hereunder:

1. Disturbance of Natural Features. Any changes, disturbance, alteration or impairment of
the natural, scenic and aesthetic features of the Conservation Easement Area or any
introduction of non-native plants and/or animal species is prohibited unless the WRC shall
give its prior written consent or unless otherwise expressly permitted herein.

2. Agricultural, Grazing and Horticultural Use. Agricultural, grazing and horticultural use,
including landscaping, of the Conservation Easement Area is prohibited. Livestock shall
only cross or access water at areas appointed and agreed upon in the Conceptual Stream
Mitigation Plan, attached as Exhibit B, and shown on the plat entitied "Conservation
Easement" recorded in Piat Book 016, Page 220, of the Watauga County Registry. Grantors
may have limited (area size should approved by the WRC in order to limit riparian zone
disturbance) access to the Conservation Easement Area for the purpose of operating
irrigation pumps. In an emergency situation, in which no other water source is available,
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livestock may acgésg t?-e?sﬁeg?n ]roS \Dater at areas designated on the plat entitled
“Conservation Easement” recorded in Plat Book 016, Page 220, of the Watuaga County
Registry. Such emergency access is limited to one side of the stream for a length not to
exceed 30 linear feet and the Grantor shall notify the WRC in writing at the address shown
above within 3 business days of such access.

3. Silvicultural Use and Land Clearing.. There may be no destruction or cutting of trees or
plants in the Conservation Easement Area, except in accordance with the Conceptual
Stream Mitigation Plan, attached hereto as Exhibit B, or upon written approval of the WRC.
The gathering of firewood in the Conservation Easement Area shall be limited to dead trees,
such that the gathering is consistent with purposes of this Conservation Easement.
Removal of large live trees may be allowed in some cases provided that any such request
is consistent with the purposes of this Conservation Easement and the Grantor obtains prior
written approval from the WRC.

4. Hunting and Fishing. Grantor expressly reserves the right to hunt and fish on the
Conservation Easement Area and to control access of all persons for the purpose of hunting
and fishing; provided that these activities do not impact the protection and conservation of
any wildlife habitat or other conservation values of the Conservation Easement Area.

5. Dumping or Storage. Dumping or storage of soil, trash, ashes, garbage, waste,
abandoned vehicles, appliances, machinery, or hazardous substances, or toxic or
hazardous waste, or any placement of underground or aboveground storage tanks or other
materials on the Conservation Easement Area is prohibited.

6. Mineral Use, Excavation, Dredging. There shall be no filling, excavation, dredging,
mining or drilling; no removal of topsoil, sand, gravel, rock, peat, minerals or other material,
and no change in the topography of the land in any manner on the Conservation Easement
Area nor shall there be any activities conducted on the Conservation Easement Area or on
adjacent property if owned by the Grantor and his successors which would cause erosion
or siltation on the Conservation Easement Area.

Z. Industrial Use. Industrial activities in the Conservation Easement Area are prohibited.

8. Residential Use. Residential use of the Conservation Easement Area is prohibited.

9. Commercial Use. Commercial activities in the Conservation Easement Area are

prohibited

10. New Construction. There shall be no building, shed, facility, mobile home, or other
structure constructed or placed in the Conservation Easement Area; provided, however, that
the WRC expressly reserves the right to install, operate and maintain structures for the
purpose of reestablishing, protecting, and enhancing stream functional values, including
those described in the Conceptual Stream Mitigation Plan, Exhibit B, for the Conservation
Easement Area.

11. Signs. No signs shall be permitted in the Conservation Easement Area except
interpretive signs describing restoration activities and the conservation values of the
Conservation Easement Area, signs identifying the owner of the Protected Property and the
holder of the Conservation Easement, and signs giving directions or proscribing rules and
regulations for the use of the Conservation Easement Area.

12. Subdivision. Subdivision, partitioning, or dividing the Conservation Easement Area
is prohibited.

13. Development Rights. No development rights which have been encumbered or
extinguished by this Conservation Easement shall be transferred pursuant to a transferable
development rights scheme or cluster development arrangement or otherwise.

14. Utilities. The installation of utility systems, including, without limitation, water, sewer,
power, fuel, and communication lines and related facilities, is prohibited. If there are existing
utility easements (rights of way) located in the Conservation Easement Area or affecting the
Conservation Easement, Grantor shall notify the WRC if right of way clearing or other work
in the Conservation Easement Area is scheduled by the utility.

15. Water Quality and Drainage Pattern. Grantor shall conduct no activities conducted in
the Conservation Easement Area that would be detrimental to water purity or to any of the
plants or habitats within the Conservation Easement Area, or that would alter natural water
levels, drainage, sedimentation and/or flow in or over the Conservation Easement Area, or
cause soil degradation or erosion. Diking, dredging, alteration, draining, filling or removal
of wetlands or stream by the Grantor is prohibited. In addition, Grantor is prohibited from
diverting or causing or permitting the diversion of surface or underground water into, within
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or out of the Conservation Easement Area by any means; polluting or discharging into

waters, springs, seeps, or wetlands; or using pesticides or biocides in the Conservation
Easement Area uniess agreed to in writing by the WRC.

16. Grantor's Rights. The Grantor, for himself, his successors, assigns, invitees and
licensees, hereby reserves the right to quiet enjoyment of the Conservation Easement Area;
the right of ingress and egress to the Conservation Easement Area and all adjacent property
of the Grantor; the right to continue such uses as exist as of the date of this grant not
inconsistent with this Conservation Easement; and the right to sell, transfer, gift or otherwise
convey the Conservation Easement Area, in whole, provided such sale, transfer or gift
conveyance is subject to the terms of this Conservation Easement and written notice is
provided to the WRC in accordance with the provisions herein below.

17. WRC'’s Rights. The WRC reserves the right to use the Conservation Easement Area
in any way necessary, consistent with the terms herein, to undertake any activities to protect,
restore, manage, maintain, or enhance stream functional values, and monitor the restoration
resources, as described in the Conceptual Stream Mitigation Plan (Exhibit B) for the
Conservation Easement Area, in order to mitigate for impacts to streams resulting from road
construction. These mitigation activities include, but are not limited to, construction of new
stream channels; restoration/stabilization of existing stream channels; installation of natural
and manmade materials as needed to direct in-stream, above ground, and subterraneous
water flow; planting of trees, shrubs and herbaceous vegetation; and utilization of heavy
equipment to grade, fill, and prepare the soil. The WRC further reserves the right to monitor
the results of the mitigation activities in perpetuity and to repair or restore any damage to the
Conservation Easement Area occurring after initial completion of the construction associated
with mitigation activities.

ARTICLE lll. ENFORCEMENT AND REMEDIES

Nothing contained herein shail be construed to entitle the Grantor or WRC to bring any
action against the other party for any injury or change in the Property resulting from causes beyond
the control of either party, including fire, flood, storm, war, acts of God or third parties, or from any
prudent action taken in good faith by either party under emergency conditions to prevent, abate, or
mitigate significant injury to life, damage to property or harm to the Conservation Easement Area
resulting from such causes, in accordance hereunder.

The WRC has the right to prevent any action on or use of the Conservation Easement Area
that is inconsistent with the purpose of this Conservation Easement and to require the restoration
of such areas or features of the Conservation Easement Area that may be damaged by any
inconsistent activity or use. If the WRC determines that the Grantor is in violation of the terms of
this Conservation Easement or that a violation is threatened, WRC shall give written notice to
Grantor of such violation and demand corrective action sufficient to cure the violation and, where
the violation involves injury to the Conservation Easement Area resulting from any use or activity
inconsistent with the purpose of this Conservation Easement, to restore the portion of the
Conservation Easement Area so injured. If Grantor fails to cure the violation within thirty (30) days
after receipt of notice thereof from WRC, or under circumstances where the violation cannot
reasonably be cured within a thirty (30) day period, fails to begin curing such violation within the
thirty (30) day period, or fails to continue diligently to cure such violation until finally cured, WRC may
bring an action at law or in equity in a court of competent jurisdiction to enforce the terms of this
Conservation Easement, to enjoin the violation, as necessary, by temporary or permanent injunction,
to recover any damages to which it may be entitied for violation of the terms of this Easement,
including damages for the loss of conservation values, and to require the restoration of the
Conservation Easement Area to the condition that existed prior to any such injury. If the WRC, in
its sole discretion, determines that circumstances require immediate action to prevent or mitigate
significant damage to the conservation values of the Conservation Easement Area, the WRC may
pursue its remedies without prior notice to the Grantor. WRC shall exercise reasonable efforts to
notify the Grantor and shall, in any event, notify Grantor within two business days after action is
taken to explain the action undertaken.

WRC'’s remedies shall be cumulative and shall be in addition to any other rights and
remedies available to WRC at law or equity. Any cost incurred by WRC in enforcing the terms of
this Conservation Easement against Grantor or its successors or assigns, including, without
limitation, costs of suit and attorney's fees, and any costs of restoration necessitated by Grantor's
violation of the terms of this Conservation Easement shall be borne by Grantor.

No failure on the part of the WRC to enforce any covenant or provision hereof shall be a
waiver to discharge or invalidate such covenant or any other covenant, condition, or provision hereof
or affect the right of WRC to enforce the same in the event of a subsequent breach or default.

The Grantor reserves the right to take action against the WRC for use of the Conservation
Easement Area in a way that is inconsistent with the purpose of this Conservation Easement. Any
cost incurred by Grantor in enforcing the terms of this Conservation Easement against WRC or its
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successors or assigns, including, without limitation, costs of suit and attomey’s fees, shall be borne
by WRC.

ARTICLE IV. MISCELLANEOUS

A. Amendments. The NCDOT, WRC and Grantor may amend this Conservation Easement,
Temporary Access Easement, or Permanent Access Easement only by a jointly executed written
agreement, and provided that no amendment will be allowed that is inconsistent with the purposes
stated herein, and provided that it is approved by the USACE.

B. Exhibits. The attached Exhibit A, Exhibit B and Plat recorded in Plat Book 016, Page 220
of the Watauga County Registry are incorporated in and made a part of this instrument by reference.
The parties acknowledge that the Conceptual Stream Mitigation Plan, developed by a WRC
biologist and dated June 2002 (Exhibit B), a copy of which is on file at the office of the NCDOT and
the WRC, and which is also attached hereto and incorporated herein, describes the plan for
mitigation activities in the Conservation Easement Area.

C. Title. The Grantors covenant and represent that the Grantors are the sole owner and are
seized of the Property in fee simple and have good right to grant and convey the aforesaid
Conservation Easement and Temporary and Permanent Access Easements of Ingress and Egress;
that the Conservation Easement Area and Temporary and Permanent Access Easements are free
and clear of any and all encumbrances, except easement and leases of record or in effect by
prescriptive rights as of the date hereto, and Grantors covenant that the WRC shall have the use
of and enjoy all of the benefits derived from and arising out of the aforesaid easements conveyed.
The easements conveyed herein shall run with the land and must be made part of any transfer of
titte by the Grantors.

D. Notification. Except as otherwise provided herein, any notices shall be sent by registered
or certified mail, return receipt requested to the parties at their addresses shown above or to other
address(es) as either party establishes in writing upon notification to the other,

E. Entire Agreement. This instrument sets forth the entire agreement of the parties with
respect to the Conservation Easement and Easements of Ingress and Egress and supersedes all
prior discussions, negotiations, understandings or agreements relating to the said easements. If
any provision is found to be invalid, the remainder of the provisions of this Conservation Easement,
and the application of such provision to persons or circumstances other than those as to which is
found to be invalid, shall not be affected thereby.

F. Recording. The NCDOT shall record this instrument and any amendment hereto in
timely fashion with the Office of the Register or Deeds of Watauga County, North Carolina, and may
re-record it at any time as may be required to preserve its right under this Conservation Easement.

G- Costs and Liabilities. The Grantor retains all responsibilities and shall bear all costs and
liabilities of any kind related to the ownership, operation, upkeep, and maintenance of the Property,
including the payment of all taxes, assessments, fees, and charges of whatever description levied
on or assessed against the property.

H. Construction of Terms. This Conservation Easement shall be construed to promote the
purposes of the North Carolina enabling statute set forth in N.C.G.S. D) 121-34, which authorizes
the creation of Conservation Easements for purposes including those set forth in the recitals herein,
and the conservation purposes of this Conservation Easement, including such purposes as are
defined in Section 170(h){4)(A) of the Internal Revenue Code.

I.  Authorized Representative. All parties agree that the NCDOT is an authorized
representative of the WRC for purposes of this Conservation Easement and Easements of Ingress
and Egress.

J. Conservation Purpose. The WRC, for themselves, and their successors and assigns
agree that this Conservation Easement shall be held exclusively for conservation purposes. The
parties hereto recognize and agree that the benefits of this Conservation Easement are in gross and
assignable, provided, however, that the WRC hereby covenants and agrees that in the event they
transfer or assign this Conservation Easement they hold under, the organization receiving the
interest will be a qualified organization as that term is defined in Section 170(h)(3) of the Internal
Revenue Code of 1986 (or any successor section) and the regulations promulgated thereunder,
which is organized or operated primarily for one of the conservation purposes specified in Section
170(h)(4)(A) and section 2301 of the Internal Revenue Code, and the WRC further covenants and
agrees that the terms of the transfer or assignment will be such that the transferee or assignee will
be required to continue to carry out in perpetuity the conservation purposes that the contribution was
originally intended to advance, set forth in the Recitals herein.

TO HAVE AND TO HOLD the aforesaid Conservation Easement and Easement of Ingress
and Egress unto the NORTH CAROLINA WILDLIFE RESOURCES COMMISSION, its successors
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and assigns, forever. The rights and obligations set forth herein shall inure to and be binding upon
the Grantor, WRC, and NCDOT, their heirs, executors, assigns and successors in title or interest.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals and caused this

instrument to be signed in their respective names by authority duly given, the day and year first
above written.

GRANTOR(S):

C)@Z- W/ (Seal) (Seal)

Dale Miller

(Seal) (Seal)

(Seal) {Seal)

STATE OF worth Carvling , COUNTY OF _Wataug 4
l, %iﬁf fﬁﬁ %. :ﬁﬂams a Notary Public of &fﬁ X.ah d:&.g, County do hereby certify that

e e Single , Grantor(s), personally appeared before
me this day and acknowledged the execution of the foregoing instrument. Witness my hand and official stamp
or seal, this Z¥_day of ;_4!’;!5, + , 2002.

PRt St LT TP
(:‘MDL‘L‘M 0 Odﬁl‘ﬁ KRN e

Rl Uy,
Notary Publi¢” 5.‘“‘,%;}’: ....f.....fﬂ/%:-:,‘,‘
§‘ ‘..t ....' ﬁf'%.
My Commission Expires: Z~T0- 1005 3 §5 9\"_6' 8 ﬁd i 'é z
£V eon TE
NCDOT: t dyviond, §
ACC OR (THE DEPARTMENT OF TRANSPORTATION BY: "a‘;‘by < ?.,.-'é'}-:-
Nov O 7 2002 (v "'*11.,%{? .f;"'""}}‘?,‘i‘"‘\q‘\
MRnet
name and title )
ASS'T MANAGER OF RIGHT OF WAY
NORTH CAROLINA, COUNTY OF __ %J@g &
L, __« D— M. Eﬁ ! / €y a Notary Public of {-e—c County do hereby certify that
AL Atlison < Assirtled Wonagsr oF Righl of oy, of the North Carolina

Department of Transportation, personally appeared before me this day and acknowledged the execution of
the foregoing instrument. ¥ Witness my hand and official stamp or seal, this 7 _ day of

vt mbes 2002, Being aubharized Lo do so pn  budulf o NEDOT
D_m. Za,iﬁj

LT
‘\\ 13 N I,',’
\\\‘ A ’{4 )

Notary Public & N
§ oSNy
My Commission Expires: Majl /9{. 2 007 l}_]otafx,Seai 5’,? :
: 1Y, e T
WRC: :?;, b;(O
ACCEPTED FOR THE WILDLIFE RESOURCES COMMISSION BY: L N~

. s 3 :':“"_""-
V4 Fndlpnrs’, Exee Periitr~ o O

name and title

NORTH CAROLINA, COUNTYOF ___WakKe, .

. . \,k“\:*.ms_um!,';'
|, Belinda, Cayrolt LeQuires aNotaryPublicof  Wake County do hereByu:éWﬂ?a‘g;;{
Chasles B Fullweod , Executve Director , of the North:Cardliria Wildlife %,

Resources Commission, personally appeared before me this day and acknowledged the exgbtjt'kbﬁ*q_f,:"the_".f B
foregoing instrument.*Wi_tness my hand 'and official stamp or seal, this _1 ¢_day of F Y hecas S0 B

2002. Beiy bso o belolt o wec . ERE S0
' e S TeN
- o R SRR
Notary Public » ﬁ@ww;“@
. . '“;_ ‘[ I“l“ l‘\‘
My Commission Expires: o Notary'Seal

NORTH CAROLINA Aothony A. Adars, Alexander County, NC, D. M. Bailey, Lee Comty, NG,
e RrEgois BlRkicate(s) of_and Belinda Carroll TeQuive, Wake Canty NG Notaries/Natary Pubiic, is/are
certified to be correct. This instrument and this certificate are duly registered at the date and time and in the
Book and Page shown on the first page hereof. This the Znd day of Decarber , 2002.

Wanda C. Scott

Registgr pf Deeds For Watauga County
BY: @‘ ;m. é%u}\/cw

Deputymm\ﬁﬁabgister of Deeds
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“EXHIBIT A”
PARCEL (706 WM)1A-DALE MILLER
The conservation easement area shown as Parcel #(706WM)1A of Dale Miller, being more

particularly shown and described on a plat entitled Survey of Conservation Easement and being
recorded in Plat Book 016 Page 220 of the Watauga County Registry.

“EXHIBIT B”

l. Conceptual Stream Mitigation Plan (A copy of Which is on file at office of the NCDOT and
the WRC.)
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FILED Wanda C. so
E . ot t
Royxstor ?f Deeds WATAUGA COUNTY,NC

Deputy

Watauga County N
State of North Carolin23/03/2003

Real Estate Excj
Excise Tax: 1%8&8. Tax

CONSERVATION EASEMENT and
EASEMENTS OF INGRESS AND EGRESS

THIS INSTRUMENT DRAWN BY {1, 4. % CHECKED B%mv@._@m.&h
JRETURN TO: Jimmy L. Caudle

Division Right of Way Agent
P.O. Box 250
North Wilkesboro, NC 28659

State of North Carolina 1.D. No. R-0529 WM
Watauga County State Project: 6.758005T
Meat Camp Township F.A. Project: N/A

Parcel No.: (706WM)1C

THIS CONSERVATION EASEMENT made this 23rd day of July, 2002, by and between

Joe M. Doty and wife Sarah H. Doty and Burl Winebarger and wife Cora Winebarger, Life Tenants;

hereinafter called the “Grantor(s)” and the North Carolina Wildlife Resources Commission, Division

of Inland Fisheries, 1721 Mail Service Center, Raleigh, NC 27699-1721, hereinafter called the

“WRC,” and administered by the North Carolina Department of Transportation, hereinafter called
the “NCDOT,” provides the following:

WITNESSETH

WHEREAS, the Grantor is the sole owner in fee simple of certain real property in Meat
Camp Township of Watauga County, North Carolina, as more particularly described in Deed Book
310, Page 490 of the Watauga County Registry, North Carolina, which land is hereinafter referred
to as “the Property”;

WHEREAS, the NCDOT is an agency of the State of North Carolina whose purpose
includes the construction of transportation projects for public use and who has the authority to
acquire land for the purpose of mitigating environmental impacts of these transportation projects;

WHEREAS, the NCDOT desires to restore 164.27 feet of stream in Watauga County on the
said Property through the WRC:

WHEREAS, the WRC is an agency of the State of North Carolina whose purposes include
the restoration and conservation of open space and streams for stream mitigation purposes; is
authorized by the laws of the State of North Carolina to accept, hold and administer conservation
easements; and who has the authority to accept and is willing to accept this Conservation Easement
from the Grantor under the terms and conditions hereinafter described:

WHEREAS, the Grantor is willing to grant a perpetual Conservation Easement over 0.090
acres of the Property (the Conservation Easement Area), thereby restricting and limiting the use of
land within the Conservation Easement Area to the terms and conditions and for the purposes
hereinafter set forth;

WHEREAS, the Uniform Conservation and Historic Preservation Agreements Act, N.C.G.S.
§ 121-34 et. seq., provides for the enforceability of restrictions, easements, covenants or conditions
appropriate to retaining land or water areas predominantly in their natural, scenic or open condition
or in agricultural, horticultural, farming or forest use;

WHEREAS, the NCDOT, under a Section 404 permit granted by the U. S. Army Corps of
Engineers (USACE), must conduct certain off-site trout stream enhancement to mitigate for impacts
to trout streams resulting from the construction of US 421 from South Fork New River to East of the
Blue Ridge Parkway (R-0529 BA, R-0529 BB & R-0529 BD):

WHEREAS, the NCDOT has entered into an agreement with the WRC to reimburse them
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WHEREAS, the USACE has reviewed and approved the use of the Conservation Easement
on the Property to mitigate for the stream impacts, and such will satisfy the said permit conditions
after the completion of the stream monitoring period;

WHEREAS, the purposes of this Conservation Easement are to protect the mitigation
activities performed by the WRC, to preserve and protect the conservation values of the
Conservation Easement Area, to prevent any use of the Conservation Easement Area that will
significantly impair or interfere with these purposes, and to maintain permanently the dominant
woodland, scenic and natural character of the Conservation Easement Area designated on the
Property as hereinafter described.

NOW THEREFORE, in consideration of the sum of $450.00 (Four Hundred and Fifty
Dollars) and other valuable considerations to the Grantor in hand paid by the NCDOT, the receipt
of which is hereby acknowledged, and in further consideration of the mutual covenants, terms,
conditions, and restrictions hereinafter set forth, the Grantor hereby grants and conveys unto the
WRC and its successors or assigns forever and in pempetuity a Conservation Easement, pursuant
to the USACE Section 404 permit requirements, of the nature and character and to the extent
hereinafter set forth, in respect to the land of the grantor situated in Watauga County, North
Carolina, as described in Exhibit A, and hereinafter referred to as the "Conservation Easement
Area”. For a plat of the above described Conservation Easement, please see plat titled
“Conservation Easement” recorded in Plat Book 016, Page 220 of the Watauga County Registry.

The terms, conditions and restrictions of the Conservation Easement are as hereinafter set forth:
ARTICLE |. DURATION OF EASEMENTS; ACCESS

A. Conservation Easement. This Conservation Easement shall be perpetual. It is an
easement in gross, runs with the land and is enforceable by the WRC or its successors and/or
assigns against the Grantor(s), Grantor(s) heirs, devisees, successors and assigns, lessees, agents
and licensees.

B. Public Access. The easement rights granted herein do not include public access rights.
However, the public has the right to view the Conservation Easement Area from any adjacent
publicly accessible area.

ARTICLE Il. PROHIBITED, RESTRICTED AND RESERVED ACTIVITIES

Any activity on, or use of, the designated Conservation Easement Area inconsistent with the
purposes of this Conservation Easement is prohibited. Unless expressly reserved as a compatible
use herein, any activity in, or use of, the Conservation Easement Area by the Grantor is prohibited
as inconsistent with the purposes of the Conservation Easement. The Conservation Easement Area
shall be maintained in its natural, scenic and open condition and restricted from any development
or_alteration that would significantly impair or interfere with the conservation values of this
Conservation Easement Area. Any rights not expressly reserved hereunder by the Grantor have
been acquired by the WRC.

Without limiting the generality of the foregoing, the following activities and uses are expressly
prohibited, restricted or reserved as indicated hereunder:

1. Silvicultural Use and Land Clearing. There may be no destruction or cutting of trees or
plants in the Conservation Easement Area, except in accordance with the Conceptual
Restoration Plan, attached hereto as Exhibit B, or upon written approval of the WRC.

2. Dumping or Storage. Dumping or storage of soil, trash, ashes, garbage, waste,
abandoned vehicles, appliances, machinery, or hazardous substances, or toxic or
hazardous waste, or any placement of underground or aboveground storage tanks or other
materials on the Conservation Easement Area is prohibited.

3. Mineral Use, Excavation, Dredging. There shall be no filling, excavation, dredging,
mining or drilling; no removal of topsoil, sand, gravel, rock, peat, minerals or other material,
and no change in the topography of the land in any manner on the Conservation Easement
Area nor shall there be any activities conducted on the Conservation Easement Area or on
adjacent property if owned by the Grantor and their successors which would cause erosion
or siltation on the Conservation Easement Area.

4. Grantor's Rights. The Grantor, for themselves, their successors, assigns, invitees and
licensees, hereby reserves the right to quiet enjoyment of the Conservation Easement Area;
the right of ingress and egress to the Conservation Easement Area and all adjacent property
of the Grantor; and the right to sell, transfer, gift or otherwise convey the Conservation
Easement Area, in whole, provided such sale, transfer or gift conveyance is subject to the
terms of this Conservation Easement and written notice is provided to the WRC in





‘ “Bk:BREOT Pg:303
accordance with the provisions herein below. 03/03/2003 02:61. 23PN 317

5. WRC’s Rights. The WRC reserves the right to use the Conservation Easement Area in
-any way necessary, consistent with the terms herein, to undertake any activities to protect,
restore, manage, maintain, or enhance stream functional values, and monitor the restoration
resources, as described in the Conceptual Restoration Plan (Exhibit B) for the Conservation
Easement Area, in order to mitigate for impacts to streams resulting from road construction.
These mitigation activities include, but are not limited to, construction of new stream
channels; restoration/stabilization of existing stream channels; installation of natural and
man-made materials as needed to direct in-stream, above ground, and subterraneous water
flow; planting of trees, shrubs and herbaceous vegetation; collecting live cuttings; and
utilization of heavy equipment to grade, fill, and prepare the soil. The WRC further reserves
the right to monitor the results of the mitigation activities in perpetuity and to repair or restore
any damage to the Conservation Easement Area occurring after initial completion of the
construction associated with mitigation activities.

ARTICLE lll. ENFORCEMENT AND REMEDIES

Nothing contained herein shall be construed to entitle the Grantor or WRC to bring any
action against the other party for any injury or change in the Property resulting from causes beyond
the control of either party, including fire, flood, storm, war, acts of God or third parties, or from any
prudent action taken in good faith by either party under emergency conditions to prevent, abate, or
mitigate significant injury to life, damage to property or harm to the Conservation Easement Area
resulting from such causes, in accordance hereunder.

The WRC has the right to prevent any action on or use of the Conservation Easement Area
that is inconsistent with the purpose of this Conservation Easement and to require the restoration
of such areas or features of the Conservation Easement Area that may be damaged by any
inconsistent activity or use. If the WRC determines that the Grantor is in violation of the terms of
this Conservation Easement or that a violation is threatened, WRC shall give written notice to
Grantor of such violation and demand corrective action sufficient to cure the violation and, where
the violation involves injury to the Conservation Easement Area resulting from any use or activity
inconsistent with the purpose of this Conservation Easement, to restore the portion of the
Conservation Easement Area so injured. If Grantor fails to cure the violation within thirty (30) days
after receipt of notice thereof from WRC, or under circumstances where the violation cannot
reasonably be cured within a thirty (30) day period, fails to begin curing such violation within the
thirty (30) day period, or fails to continue diligently to cure such violation until finally cured, WRC may
bring an action at law or in equity in a court of competent jurisdiction to enforce the terms of this
Conservation Easement, to enjoin the violation, as necessary, by temporary or permanent injunction,
to recover any damages to which it may be entitied for violation of the terms of this Easement,
including damages for the loss of conservation values, and to require the restoration of the
Conservation Easement Area to the condition that existed prior to any such injury. If the WRC, in
its sole discretion, determines that circumstances require immediate action to prevent or mitigate
significant damage to the conservation values of the Conservation Easement Area, the WRC may
pursue its remedies without prior notice to the Grantor. WRC shall exercise reasonable efforts to
notify the Grantor and shall, in any event, notify Grantor within two business days after action is
taken to explain the action undertaken.

WRC’s remedies shall be cumulative and shall be in addition to any other rights and
remedies available to WRC at law or equity. Any cost incurred by WRC in enforcing the terms of
this Conservation Easement against Grantor or its successors or assigns, including, without
limitation, costs of suit and attorney’s fees, and any costs of restoration necessitated by Grantor's
violation of the terms of this Conservation Easement shall be borne by Grantor. '

No failure on the part of the WRC to enforce any covenant or provision hereof shall be a
waiver to discharge or invalidate such covenant or any other covenant, condition, or provision hereof
or affect the right of WRC to enforce the same in the event of a subsequent breach or default.

The Grantor reserves the right to take action against the WRC for use of the Conservation
Easement Area in a way that is inconsistent with the purpose of this Conservation Easement. Any
cost incurred by Grantor in enforcing the terms of this Conservation Easement against WRC or its
successors or assigns, including, without limitation, costs of suit and attorey’s fees, shall be borne
by WRC.

ARTICLE IV. MISCELLANEOUS

A. Amendments. The NCDOT, WRC and Grantor may amend this Conservation Easement;
only by a jointly executed written agreement, and provided that no amendment will be allowed that
is inconsistent with the purposes stated herein, and provided that it is approved by the USACE.

B. Exhibits. The attached Exhibit A, Exhibit B and Plat recorded in Plat Book 016, Page 220
of the Watauga County Registry are incorporated in and made a part of this instrument by reference.

3





The parties acknowledge that the Conceptual Restoration Plan, developed by a WRC biologist and
dated June 2002 (Exhibit B), a copy of which is on file at the office of the NCDOT and the WRC, and
which is also attached hereto and incorporated herein, describes the plan for mitigation activities
in the Conservation Easement Area.

C. Title. The Grantors covenant and represent that the Grantors are the sole owner and are
seized of the Property in fee simple and have good right to grant and convey the aforesaid
Conservation Easement; that the Conservation Easement Area is free and clear of any and all
encumbrances, except easement and leases of record or in effect by prescriptive rights as of the
date hereto, and Grantors covenant that the WRC shall have the use of and enjoy all of the benefits
derived from and arising out of the aforesaid easements conveyed. The easements conveyed
herein shall run with the land and must be made part of any transfer of title by the Grantors.

D. Notification. Except as otherwise provided herein, any notices shall be sent by registered
or certified mail, return receipt requested to the parties at their addresses shown above or to other
addresses as either party establishes in writing upon notification to the other.

E. Entire Agreement. This instrument sets forth the entire agreement of the parties with
respect to the Conservation Easement and supersedes all prior discussions, negotiations,
understandings or agreements relating to the said easements. If any provision is found to be invalid,
the remainder of the provisions of this Conservation Easement, and the application of such provision
to persons or circumstances other than those as to which is found to be invalid, shall not be affected
thereby.

F. Recording. The NCDOT shall record this instrument and any amendment hereto in
timely fashion with the Office of the Register or Deeds of Watauga County, North Carolina, and may
re-record it at any time as may be required to preserve its right under this Conservation Easement.

G. Costs and Liabilities. The Grantor retains all responsibilities and shall bear all costs and
liabilities of any kind related to the ownership, operation, upkeep, and maintenance of the Property,
including the payment of all taxes, assessments, fees, and charges of whatever description levied
on or assessed against the property.

G. Construction of Terms. This Conservation Easement shall be construed to promote the
purposes of the North Carolina enabling statute set forth in N.C.G.S. § 121-34, which authorizes the
creation of Conservation Easements for purposes including those set forth in the recitals herein, and
the conservation purposes of this Conservation Easement, including such purposes as are defined
in Section 170(h)(4)(A) of the Internal Revenue Code.

H. Authorized Representative. All parties agree that the NCDOT is an authorized
representative of the WRC for purposes of this Conservation Easement

J. Conservation Purpose. The WRC, for themselves, and their successors and assigns
agree that this Conservation Easement shall be held exclusively for conservation purposes. The
parties hereto recognize and agree that the benefits of this Conservation Easement are in gross and
assignable, provided, however, that the WRC hereby covenants and agrees that in the event they
transfer or assign this Conservation Easement they hold under, the organization receiving the
interest will be a qualified organization as that term is defined in Section 170(h)(3) of the Internal
Revenue Code of 1986 (or any successor section) and the regulations promulgated thereunder,
which is organized or operated primarily for one of the conservation purposes specified in Section
170(h)(4)(A) and section 2301 of the Internal Revenue Code, and the WRC further covenants and
agrees that the terms of the transfer or assignment will be such that the transferee or assignee will
be required to continue to carry out in perpetuity the conservation purposes that the contribution was
originally intended to advance, set forth in the Recitals herein.

TO HAVE AND TO HOLD the aforesaid Conservation Easement unto the NORTH
CAROLINA WILDLIFE RESOURCES COMMISSION, its successors and assigns, forever. The
rights and obligations set forth herein shall inure to and be binding upon the Grantor and the WRC,
their heirs, executors, NCDOTSs, assigns and successors in title or interest.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals and caused this
instrument to be signed in their respective names by authority duly given, the day and year first

above written.

Sarah H. Doty Joe M, Do‘ty /

GRANTOR(S):

(Seal) (Seal)

2l (Seal) | eal)
ora Winebargér url Winebarger
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STATE OF _Aorth Carlina , COUNTY OF _ Wadauga
a Notary Public of Ale xan g['g,( County do

certify that
w, ¥e. Coca Um:fm/@&u{ Life Tenants

@ -mthess my hand and official stamp or seal, this Z3 dayof _ Jul 9 , 2002.
;§’ » My Commission Expires: Z-29- ok
3%

| GOUNTY OF 1 =-ISA
L A»Qa nss a Notary Public of __1J Ik County do

R ) B Y>> that

rantor(s) peﬁsonally appdared before me’this day and acknowledged-he execution of the foregoing
trument. Wlt%n\ejyny hand and official stamp or seal, this 2L-_day of ﬂuw/tz , 2002.

My Commission Expires: —~(3-2¢

hereby :

Notary Public
Notary Public Ok
NCDOT: QFFICIAL SEAL"
ACCEPT, E GEPARTMENT OF TRANSPORTATION BY: TUL';“A%({\DATM,S
COMMISSION #010
oV FEB 11 2003 Comm. Exp. 07- 13?33115
name and title

ASS'T MANAGER OF RIGHT OF WAY

NORTH CAROLINA, COUNTY OF __ WA-KA

jﬁe £y ’fé Ny a Notary Public of WALE County do hereby certify that
508 L M%LK%L% of the North Carolina
Department of Transportatlon personally appeared'before me this day and ‘acknowledged the exgqytlon of
the__foregoing mstrument Witness my hand and official stamp or seal, this 1/ day of

half of the Department of Transportation e
/ le el
%/ My Commission Expires: // -/ 7 —~ GRG0

// 7" 77" Notary Public

WRC:
ACCEPTED FOR THE WILDLIFE RESOURCES COMMISSION BY:

WKW‘%&,M

) , of the N 6h®§'
‘,_personally appeared before me this day and acknowledged,ihe, execuiim Qf
/itness my hand and official stamp or seal, this _l{ day of t

“on behalf of the North Carolina Wildlife ;§ o
3 Resources Commission v
it X-C My Commission Expires:

The foregoing Certificate(s) of , Notaries/Notary Public, is/are
certified to be correct. This instrument and this certificate are duly registered at the date and time and in the
Book and Page shown on the first page hereof. This the ___ day of , 2002,

Register of Deeds For Watauga County

BY:
Deputy/Assistant Register of Deeds
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Parcel (706WM)1C-Sarah Doty
The conservation easement area shown as Parcel #(706WM)1C of Sarah Doty, being more

particularly shown and described on a plat entitled Survey of Conservation Easement and being
recorded in Plat Book 016 Page 220 of the Watauga County Registry.

"EXHIBIT B"

I. Conceptual Stream Mitigation Plan (A copy of which is on file at the office of the NCDOT and
the WRC.





NORTH CAROLINA - WATAUGA COUNTY
The foregoing certificate(s) of

Anthony A. Adams, Notary Public, Alexander County, NC,
BeLinda Carroll LeQuire, Notary Public, Wake County, NC,
Darin C. Adams, Notary Public, Tulsa County, Oklahoma,
James A. West, Notary Public, Wake County, NC,

is (are) certified to be correct.

This the 3 rd day of March 2003.

Wanda C. Scott, Register of Deeds

BY: z zﬁjzzé M:/%
Deputy
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CONSERVATION EASEMENT and
EASEMENTS OF INGRESS AND EGRESS

t

THIS INSTRUMENT DRAWN BY_ (A . M/D CHECKED BY

RETURN T@: Jimmy L. Caudle
Division Right of Way Agent
P.O. Box 250
North Wilkesboro, NC 28659

State of North Carolina I.D. No. R-0529 WM
Watauga County State Project: 6.759005T
Meat Camp Township F.A. Project: NJA

Parcel No.: (706WM)1B

THIS CONSERVATION EASEMENT made this 2™ day of August , 2002, by and between
Joe Elmer Proffitt and wife Alma Joyce Proffitt; hereinafter called the “Grantor(s)” and the North
Carolina Wildlife Resources Commission, Division of Inland Fisheries, 1721 Mail Service Center,
Raleigh, NC 27699-1721, hereinafter called the “WRC,” and administered by the North Carolina
Department of Transportation, hereinafter called the “NCDOT,” provides the following:

WITNESSETH

WHEREAS, the Grantor is the sole owner in fee simple of cerain real property in Meat
Camp Township of Watauga County, North Carolina, as more particularly described in Deed Book
067, Page 312, Deed Book 221 Page281, Deed Book 150 Page 481, Deed Book 204 Page 144,

Deed Book 211 Page 076, and Deed Book 163 Page 346 of the Watauga County Registry, North
Carolina, which land is hereinafter referred to as “the Property”;

WHEREAS, the NCDOT is an agency of the State of North Carolina whose purpose
includes the construction of transportation projects for pubiic use and who has the authority to
acquire land for the purpose of mitigating environmental impacts of these transportation projects;

WHEREAS, the NCDOT desires to restore 29.5 feet of stream in Watauga County on the
said Property through the WRC:

WHEREAS, the WRC is an agency of the State of North Carolina whose purposes include
the restoration and conservation of open space and streams for stream mitigation purposes; is

WHEREAS, the Uniform Conservation and Historic Preservation Agreements Act, N.C.G.S.
§ 121-34 et. seq., provides for the enforceability of restrictions, easements, covenants or conditions
appropriate to retaining land or water areas predominantly in their natural, scenic or open condition
or in agricultural, horticuitural, farming or forest use:

WHEREAS, the NCDOT, under a Section 404 permit granted by the U. S. Army Corps of
Engineers (USACE), must conduct certain off-site trout stream enhancement to mitigate for impacts
to trout streams resuiting from the construction of US 421 from South Fork New River to East of the
Blue Ridge Parkway (R-0529 BA, R-0529 BB & R-0529 BD);

WHEREAS, the NCDOT has entered into an agreement with the WRC to reimburse them
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. for conducting the mitigation activities;

WHEREAS, the USACE has reviewed and approved the use of the Conservation Easement
on the Property to mitigate for the stream impacts, and such will satisfy the said permit conditions
after the completion of the stream monitoring period;

NOW THEREFORE, in consideration of the sum of $265.00 (Two Hundred and Sixty Five
Dollars} and other valuable considerations to the Grantor in hand paid by the NCDOT, the receipt
of which is hereby acknowledged, and in further consideration of the mutual covenants, terms,

WRC and its successors or assigns forever and in pemetuity a Conservation Easement, pursuant
to the USACE Section 404 permit requirements, of the nature and character and to the extent
hereinafter set forth, in respect to the land of the grantor situated in Watauga County, North
Carolina, as described in Exhibit A, and hereinafter referred to as the "Conservation Easement
Area”. For a plat of the above described Conservation Easement, please see plat titled
“Conservation Easement” recorded in Plat Book 016, Page 220 of the Watauga County Registry.

The terms, conditions and restrictions of the Conservation Easement are as hereinafter set forth:
ARTICLE I. DURATION OF EASEMENTS; ACCESS

A. Conservation Easement. This Conservation Easement shall be perpetual. It is an

easement in gross, runs with the land and is enforceable by the WRC or its successors and/or

assigns against the Grantor(s), Grantor(s) heirs, devisees, successors and assigns, lessees, agents
and licensees.

B. Public Access. The easement rights granted herein do not include public access rights.
However, the public has the right to view the Conservation Easement Area from any adjacent
publicly accessible area.

ARTICLE Il. PROHIBITED, RESTRICTED AND RESERVED ACTIVITIES
Any activity on, or use of, the designated Conservation Easement Area inconsistent with the
purposes of this Conservation Easement is prohibited. Unless expressly reserved as a compatible

been acquired by the WRC.

Without limiting the generality of the foregoing, the following activities and uses are expressly
prohibited, restricted or reserved as indicated hereunder:

1. Silvicuttural Use and Land Clearing. There may be no destruction or cutting of trees or
plants in the Conservation Easement Area, except in accordance with the Conceptual
Restoration Plan, attached hereto as Exhibit B, or upon written approval of the WRC.

2. Dumping or Storage. Dumping or storage of soil, trash, ashes, garbage, waste,
abandoned vehicles, appliances, machinery, or hazardous substances, or toxic or
hazardous waste, or any placement of underground or aboveground storage tanks or other
materials on the Conservation Easement Area is prohibited.

3. Minerai Use, Excavation, Dredaing. There shall be no filling, excavation, dredging,
mining or drilling; no removal of topsoil, sand, gravel, rock, peat, minerals or other material,
and no change in the topography of the land in any manner on the Conservation Easement
Area nor shall there be any activities conducted on the Conservation Easement Area oron
adjacent property if owned by the Grantor and their successors which would cause erosion
or siltation on the Conservation Easement Area.

4. Grantor's Rights. The Grantor, for themseives, their successors, assigns, invitees and
licensees, hereby reserves the right to quiet enjoyment of the Conservation Easement Area;
the right of ingress and egress to the Conservation Easement Area and all adjacent property
of the Grantor; and the right to sell, transfer, gift or otherwise convey the Conservation
Easement Area, in whole, provided such sale, transfer or gift conveyance is subject to the
terms of this Conservation Easement and written notice is provided to the WRC in
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accordance with the provisions herein below.

5. WRC's Rights. The WRC reserves the right to use the Conservation Easement Area in
any way necessary, consistent with the terms herein, to undertake any activities to protect,
restore, manage, maintain, or enhance stream functional values, and monitor the restoration
resources, as described in the Conceptual Restoration Plan (Exhibit B) for the Conservation
Easement Area, in order to mitigate for impacts to streams resulting from road construction.
These mitigation activities include, but are not limited to, construction of new stream
channels; restoration/stabilization of existing stream channels; installation of natural and
man-made materials as needed to direct in-stream, above ground, and subterraneous water
flow; planting of trees, shrubs and herbaceous vegetation; collecting live cuttings; and
utilization of heavy equipment to grade, fill, and prepare the soil. The WRC further reserves
the right to monitor the results of the mitigation activities in perpetuity and to repair or restore
any damage to the Conservation Easement Area occurring after initial completion of the
construction associated with mitigation activities.

ARTICLE . ENFORCEMENT AND REMEDIES

Nothing contained herein shall be construed to entitle the Grantor or WRC to bring any
action against the other party for any injury or change in the Property resulting from causes beyond
the control of either party, including fire, flood, storm, war, acts of God or third parties, or from any
prudent action taken in good faith by either party under emergency conditions to prevent, abate, or
mitigate significant injury to life, damage to property or harm to the Conservation Easement Area
resulting from such causes, in accordance hereunder.

inconsistent activity or use. If the WRC determines that the Grantor is in violation of the terms of
this Conservation Easement or that a violation is threatened, WRC shall give written notice to
Grantor of such violation and demand corrective action sufficient to cure the violation and, where
the violation involves injury to the Conservation Easement Area resulting from any use or activity
inconsistent with the purpose of this Conservation Easement, to restore the portion of the
Conservation Easement Area so injured. If Grantor fails to cure the violation within thirty (30) days
after receipt of notice thereof from WRC, or under circumstances where the violation cannot
reasonably be cured within a thirty (30) day period, fails to begin curing such violation within the
thirty (30) day period, or fails to continue diligently to cure such violation until finalty cured, WRC may
bring an action at law or in equity in a court of competent jurisdiction to enforce the terms of this
Conservation Easement, to enjoin the violation, as necessary, by temporary or permanent injunction,
to recover any damages to which it may be entitled for violation of the terms of this Easement,
including damages for the loss of conservation values, and to require the restoration of the
Conservation Easement Area to the condition that existed prior to any such injury. If the WRC, in

WRC'’s remedies shall be cumulative and shall be in addition to any other rights and
remedies available to WRC at law or equity. Any costincurred by WRC in enforcing the terms of
this Conservation Easement against Grantor or its successors or assigns, including, without
limitation, costs of suit and attorney’s fees, and any costs of restoration necessitated by Grantor's
violation of the terms of this Conservation Easement shall be borne by Grantor.

No failure on the pant of the WRC to enforce any covenant or provision hereof shall be a
waiver to discharge or invalidate such covenant or any other covenant, condition, or provision hereof
or affect the right of WRC to enforce the same in the event of a subsequent breach or default.

The Grantor reserves the right to take action against the WRC for use of the Conservation
Easement Areain a way that is inconsistent with the pumose of this Conservation Easement. Any
cost incurred by Grantor in enforcing the terms of this Conservation Easement against WRC or its
Successors or assigns, including, without limitation, costs of suit and attorney’s fees, shall be borne
by WRC.

ARTICLE IV. MISCELLANEOUS

A. Amendments. The NCDOT, WRC and Grantor may amend this Conservation Easement;
only by a jointly executed written agreement, and provided that no amendment will be allowed that
is inconsistent with the purposes stated herein, and provided that it is approved by the USACE.

B. Exhibits. The attached Exhibit A, Exhibit B and Plat recorded in Plat Book 016, Page 220
of the Watauga County Registry are incorporated in and made a part of this instrument by reference.
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The parties acknowledge that the Conceptual Restoration Plan, developed by'$ WAL Bigogist nz
dated June 2002 (Exhibit B), a copy of which is on file at the office of the NCDOT and the WRC, an 9
. Which is also attached hereto and incorporated herein, describes the plan for mitigation activities
in the Conservation Easement Area.

C. Title. The Grantors covenant and represent that the Grantors are the sole owner and are
seized of the Property in fee simple and have good right to grant and convey the aforesaid
Conservation Easement; that the Conservation Easement Area is free and clear of any and all
encumbrances, except easement and leases of record or in effect by prescriptive rights as of the
date hereto, and Grantors covenant that the WRC shall have the use of and enjoy all of the benefits

D. Notification. Except as otherwise provided herein, any notices shall be sent by registered
or certified mail, return receipt requested to the parties at their addresses shown above or to other
addresses as either party establishes in writing upon notification to the other.

E. Entire Agreement. This instrument sets forth the entire agreement of the parties with
respect to the Conservation Easement and supersedes all prior discussions, negotiations,
understandings or agreements relating to the said easements. If any provision is found to be invalid,
the remainder of the provisions of this Conservation Easement, and the application of such provision
to persons or.circumstances other than thoge as to which is found to be invalid, shall not be affected
thereby.

F. Recording. The NCDOT shall record this instrument and any amendment hereto in
timely fashion with the Office of the Register or Deeds of Watauga County, North Carolina, and may
re-record it at any time as may be required to preserve its right under this Conservation Easement.

G. Costs and Liabilities. The Grantor retains all responsibilities and shall bear ail costs and
liabilities of any kind related to the ownership, operation, upkeep, and maintenance of the Property,
including the payment of all taxes, assessments, fees, and charges of whatever description levied
on or assessed against the property.

G. Construction of Terms. This Conservation Easement shall be construed to promote the
purposes of the North Carolina enabiing statute set forth in N.C.G.S. § 121-34, which authorizes the
creation of Conservation Easements for purposes including those set forth in the recitals herein, and
the conservation purposes of this Conservation Easement, including such purposes as are defined
in Section 170(h)(4)(A) of the Internal Revenue Code.

H. Authorized Representative. All parties agree that the NCDOT is an authorized
representative of the WRC for purposes of this Conservation Easement

J. Conservation Purpose. The WRC, for themselves, and their successors and assigns
agree that this Conservation Easement shall be held exclusively for conservation purposes. The

be required to continue to carry out in perpetuity the conservation purposes that the contribution was
originally intended to advance, set forth in the Recitals herein.

TO HAVE AND TO HOLD the aforesaid Conservation Easement unto the NORTH
CAROLINA WILDLIFE RESOURCES COMMISSION, its successors and assigns, forever. The
rights and obligations set forth herein shall inure to and be binding upon the Grantor and the WRC,
their heirs, executors, NCDOTs, assigns and successors in title or interest.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals and caused this
instrument to be signed in their respective names by authority duly given, the day and year first
above written.

ANTOR(S):

(Seal) Wseal)
Alma y Proff{t

Joe Elmer Proffi

(Seal) (Seal)

(Seal) (Seal)
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. STATE OF NORTH CAROLINA, COUNTY OF WATAUGA

I, Anthony A. Adams a Notary Public of Alexander County do hereby certify that Joe Elmer Proffitt and wife
Alma Joyce Proffitt, Grantor(s), personally appeared before me this day and acknowledged the execution of
the foregoing instrument. Witness my hand and official stamp or seal, this 2nd day of August, 2002.
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Department of Transportation, personally appeared before me this day and acknowledged the g’&eg
the foregoing instrument® Witness my bhand and official stamp or seal, this F ¢

Aoyl 0 wm bty , 2002, Bb‘am( authy; sed lodo S0 pw MJF-‘)’FM‘:T .

L
- ":‘715} ) 2
cﬂ -M B&ﬁ i/ My Commission Expires: __ Moy /G - EY. v t’-&o N
Notary Public \{ - d ".'-,‘,»,;5/;!--.’..,...-"' .
T WG

W
Utiepg -t

‘af * “.'._ w it
AT

: 2%
eyt lob

.
3

]

of "o
&

‘e
v e
e
.

Wiy

WRC:
ACCEPTED FOR THE WILDLIFE RESOURCES COMMISSION BY:

name and title

NORTH CAROLINA, COUNTY OF _ WnKe.

. » of the North CaroligaWildif
Resources Commission, personally appeared before me this day and acknowledged the execution of thé".

f
bl

1Belinda, Cavrolt LeQuice,  a Notary Public of __ Wake County do hereby.cerffy tHatvs,
Charles R. Fullwbed  , Epertive. Direchr ldu.lké’ 3y

foregoing instrument® \éVitness my hand and official stamp or seal, this 1l day of

4 & . 2
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Ltfidas lamote KB My Commission Expires: 2006 vy 30"‘?.-;& $
Notary Public oy R
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The foregoing Certificate(s) of , Notaries/Notary Public, is/are
certified to be correct. This instrument and this certificate are duly registered at the date and time and in the
Book and Page shown on the first page hereof. This the ___ day of » 2002.

Register of Deeds For Watauga County

BY:
Deputy/Assistant Register of Deeds

NORTH CAROLINA

WATAUGA COUNTY

The foregoing certificate(s) of Anthony A. Adams, Notary Public, Alexander County,

NC, D.M. Bailey, Notary Public, Lee County, NC, and Belinda Carroll LeQuinne, Notary
Public, Wake County, NC, are certified to be correct.

This 2nd day of December,
2002.
Wanda C. Bcott - Registe Deeds
By? Qﬂﬂﬁh /\ , Deputy
A / 7 7= -





Bk 0 778r6181
“EXHIBIT A”

Parcel (706WM)1B-Joe Proffitt

The conservation easement area shown as Parcel #(706WM)1B of Joe Proffitt, being more

particularly shown and described on a plat entitled Survey of Conservation Easement and being
recorded in Plat Book 016 Page 220 of the Watauga County Registry.

"EXHIBIT B"

I. Conceptual Stream Mitigation Plan (A copy of which is on file at the office of the NCDOT and
the WRC.





