MEMORANDUM

TO:  
Mr. William D. Gilmore, PE, Director, Ecosystem Enhancement Program






And


Mr. S. Kenneth Jolly, Chief, Regulatory Division, Wilmington District

THRU:
Program Assessment and Consistency Group (PACG)

FROM:
PACG-Technical Committee
DATE:
13 January 2009
SUBJECT:
Use of mitigation located in the Little Tennessee HUC 060120202 (LT 02) to compensate for permitted impacts in the Little Tennessee HUC 060100204 (LT 04).

EEP has experienced difficulty identifying and/or acquiring suitable compensatory mitigation projects within the LT 04 watershed (see attached memo from Marc Rectenwald dated .  As a result, EEP has fallen behind schedule in fulfilling mitigation obligations and anticipates this situation to continue for the foreseeable future.  Accordingly, EEP has proposed expanding the area from which mitigation may be used to compensate for impacts within the LT 04 to include the adjacent HUC (LT 02).  The PACG-TC has reviewed this proposal and agrees that this is acceptable provided the following process is followed:
I. Expanded Service Area Boundary.  The new service area will be comprised of the entirety of the LT 02 and LT 04.  It is noted that both the LT 02 and the LT 04 HUCs are contained within the same Level IV eco-region and contain cold-water streams exclusively.

II. Use of Expanded Service Area.  This expanded service area will only be used in providing mitigation for impacts occurring within the Little Tennessee 04.

NC EEP will continue with their Local Watershed Planning effort in LT 02 in order to identify potential mitigation sites. 

To provide a truly programmatic approach to resolving this issue, all mitigations assets within this expanded service must be considered equal.  EEP need not distinguish on a project-by-project basis which HUC the mitigation will come from.  EEP will however, identify in its acceptance letter that the mitigation will be accomplished in accordance with the conditions in this memo.  Corps and NCDWQ project managers should consider and adjust required mitigation amounts, if necessary, when deciding whether EEP assets constitute adequate compensatory mitigation for a given (permitted) project within LT 04 when the compensatory mitigation for such impacts will likely come from the LT 02 sub-basin.
Mitigation assets from this expanded service area can be used to meet compensatory mitigation requirements that EEP has already agreed to provide.  However, mitigation assets should be debited at a 2:1 ratio compliant with previous guidance form the PACG on use of credits from adjacent cataloging units.  The Corps and NCDWQ, when determining whether EEP assets would adequately offset impacts, made its original permit decisions based on the assumption that those mitigation assets would be provided within LT 04.  When the Corps and/or NCDWQ consider mitigation from adjacent HUCs adequate to offset a particular impact, it is typically at some higher ratio than if that mitigation were from the same HUC.  This is not a “penalty” but a normal practice based in guidance, experience and professional judgment.  
III.   Term of Expanded Service Area.  This expanded service area guidance will remain in effect for two years from January 13, 2009.  It will apply to all mitigation requirements accepted by EEP within the two-year period.  During this time, EEP should continue to search for mitigation opportunities within LT 04 and should continue to explore other acceptable solutions such as implementation of BMPs and/or preservation of existing resources.  If, at end of 2 year period, other adequate opportunities exist within LT 04, this agreement will be terminated.

Please contact Mr. Scott McLendon, PACG chair if you have any questions regarding this information.
