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State of North Carolina

NON-DISCLOSURE AGREEMENT

	
	



This Agreement is made and entered into, as of _________________, 2016 (“Effective Date”), by and between _________________________________________ (hereinafter Vendor), a ______________ corporation/LLC/, having a principal place of business at [____________] and the Department of Information Technology, an Agency of the State of North Carolina, having a principal address of 3700 Wake Forest Road, Raleigh NC 27609-6833.

Whereas, both Parties, for their mutual benefit, desire to have [Vendor] disclose to the State certain specifications, designs, plans, drawings, software, data, prototypes, or other business and/or technical information related to implementation and/or integration of certain software of SAP and associated features, which is proprietary to SAP or its affiliated companies.

1) Definition of Confidential Information.  “Confidential Information” is limited to that information defined as confidential under the N.C. Public Records Act; N.C. Gen. Stat. § 132-1 et. seq, and 9 NCAC 06B.0103 and .1001. “Confidential Information” includes proprietary or confidential information of any third party that may be disclosed to either party in the course of the other party’s business.    Such information may include trade secrets defined by N.C. Gen. Stat. §66-152 and other information exempted from the Public Records Act pursuant to N.C. Gen. Stat. §132-1.2.  By marking any information as “confidential”, the Vendor warrants that it has formed a good faith opinion, having received such necessary or proper review by counsel and other knowledgeable advisors, that the portions marked confidential meet the requirements of the Rules and Statutes set forth above.  Confidential Information may be furnished in any tangible or intangible form including, but not limited to, writings, drawings, computer tapes and other electronic media, email, samples, and verbal communications.  Any information disclosed by one party (“Discloser”) to the other (“Recipient”) will be considered Confidential Information only when 

a) if provided as information fixed in a tangible or electronic medium of expression, is conspicuously designated as “Confidential” or “Proprietary” or 

b) if provided orally, would ordinarily be regarded as confidential in the course of business on account of the nature of the information or the circumstances of its disclosure and if provided orally is reduced to writing and appropriately marked.

2) Application of Agreement. This Agreement applies to disclosure of information that is properly marked as confidential and received by the receiving party before the earlier of termination or expiration of the term.  These restrictions on the use or disclosure of information shall not apply to any information:

a) Which is independently developed a Party or lawfully received free of restriction from another source having the right to so furnish such information; or

b) After it has become generally available to the public without breach of this Agreement; or 

c) Which at the time of disclosure to a Party was known to said Party as free of restriction evidenced by documentation in the receiving Party’s possession; or

d) Which the disclosing Party agrees in writing is free of such restrictions.

3) Identification of Confidential Information. Vendor may designate appropriate portions of its information as confidential, consistent with and to the extent permitted under N.C. Gen. Stat. 132-1 et. seq. and 9 N.C.A.C. 06B.0102 and .1001 by marking the top and bottom of pages containing confidential information with a legend in boldface type “CONFIDENTIAL.”  By so marking any page, the Vendor warrants that it has formed a good faith opinion, having received such necessary or proper review by legal counsel and other knowledgeable advisors, that the portions marked confidential meet the requirements of the Rules and Statutes set forth above.

4) State Confidential Information. Information that belongs to agencies may include highly sensitive and confidential data. In many instances, improper release or use of other agency information by an DIT or other government employee or Third Party Provider is a crime.  DIT holds government records of other agencies for the purposes of storage or safekeeping or to provide data processing.  For purposes of the Public Records Law, DIT is not a custodian of any records generated on behalf of another agency.  State confidential information may include:

a) Tax information protected by N.C. Gen. Stat. §105-259 and the Internal Revenue Code, 26 U.S.C. §§6103, 7213, 7213A, 7413 regarding unauthorized disclosure or inspection of tax information.  State and federal statutes may impose substantial civil and criminal penalties.

b) Personally identifiable health information protected by various State and federal statutes (including but not limited to North Carolina G.S. §122C-52 and the Health Insurance Portability and Accountability Act of 1996, Public Law 104-191 104th Congress) regarding unauthorized disclosure or inspection of personally identifiable health information.  State and federal statutes may impose substantial civil and criminal penalties.

c) State and federal criminal records information protected by various State and federal statutes.  Violations may subject the disclosing party to civil penalties imposed by federal Privacy Act of 1974, 5 U.S.C. § 552a, as amended, for unauthorized disclosure or inspection of criminal record information

5) Nondisclosure and Nonuse Obligation. Each of the parties agrees not to disseminate, reverse-engineer or disclose any Confidential Information of the other party to any person or entity.  Each of the parties agrees not to use any Confidential Information of the other party except to the extent necessary for internal evaluation of mutual business with the other party, and for any other purpose, the other party may hereafter authorize in writing.

a) No license, under any trademark, patent, copyright, mask work protection right or any other intellectual property right, is either granted or implied by the conveying or delivery of Confidential Information to the State.

b) Neither this Agreement nor the disclosure or receipt of Confidential Information shall constitute or imply any promise or intention to make any sale or purchase of products or services by either party or its affiliated companies or any commitment by either party or its affiliated companies with respect to the present or future marketing of any product or service.

6) Vendor’s Duty to Intervene. Agency employees and Third Party Providers have no authority to determine whether a record is public or not.  The State may serve as custodian of Vendor’s Confidential Information and not as an arbiter of claims against Vendor’s assertion of confidentiality.  If an action is brought pursuant to N.C. Gen. Stat. §132-9 to compel the State to disclose information marked confidential, the Vendor agrees that it will intervene in the action through its counsel and participate in defending the State, including any public official(s) or public employee(s).  The Vendor agrees that it shall hold the State and any official(s) and individual(s) harmless from any and all damages, costs, and attorneys’ fees awarded against the State in the action.  The State agrees to promptly notify the Vendor in writing of any action seeking to compel the disclosure of Vendor’s confidential information.  The State shall have the right, at its option and expense, to participate in the defense of the action through its counsel. The State shall have no liability to Vendor with respect to the disclosure of Vendor’s confidential information ordered by a court of competent jurisdiction pursuant to N.C. Gen. Stat. §132-9 or other applicable law.

7) Ownership.  All Confidential Information of each of the parties and any Derivatives thereof (whether created by the Discloser or the Recipient) shall remain the property of Discloser, and no license or other rights to such Confidential Information or Derivatives (other than the rights expressly granted herein), express or implied, are granted hereunder, and the Recipient agrees to be so limited with respect to all Confidential Information received hereunder.  For purposes of this Agreement, “Derivatives” means:

a) For copyrightable or copyrighted material, any translation, abridgment, revision or other form in which an existing work may be recast, transformed or adapted;

b) For patentable or patented material, any improvement thereon; and

c) For material, which is protected by trade secret, any new material derived from such existing trade secret material.

8) Copies; Return of Confidential Information and Other Materials.  Upon request by the Discloser, and no later than thirty (30) days thereafter, all items of Confidential Information including all tangible and electronic media to the extent that such tangible media incorporate any of Discloser’s Confidential Information, shall be returned to the Discloser, or destroyed, with the Recipient certifying the destruction thereof

9) Independent Development.  Each of the parties understands that the other party may currently or in the future be developing information internally, or receiving information from other parties that may be similar to the Confidential Information disclosed hereunder.  Nothing in this Agreement will be construed as a representation or inference that Recipient will not develop products or services, or have products or services developed for Recipient, that, without violation of this Agreement, compete with the products or systems contemplated by the Confidential Information disclosed by the other party.

10) No Assignment.  Neither party will assign or transfer any rights or obligations under this Agreement without the prior written consent of the other party, which consent shall not be unreasonably withheld.

11) Severability.  If any provision of this Agreement is held by a court of law to be illegal, invalid or unenforceable, (i) that provision shall be deemed amended to achieve as nearly as possible the same economic effect as the original provision, and (ii) the legality, validity and enforceability of the remaining provisions of this Agreement shall not be affected or impaired thereby.

12) Waiver; Amendment; Modification.  No term or provision hereof will be considered waived by either party, and no breach excused by either party, unless such waiver or consent is in writing signed by the party against whom such waiver or consent is asserted.  The waiver by either party of, or consent of either party to, a breach of any provision of this Agreement by the other party shall not operate or be construed as a waiver of, consent to, or excuse of any other or subsequent breach by the other party.  This Agreement may be amended or modified only by mutual agreement of authorized representatives of the parties in writing.

13) Notices.  Any notices required or permitted by this Agreement shall be in writing and shall be delivered as follows, with notice deemed given as indicated:

a) by personal delivery, when delivered personally;

b) by overnight courier, upon written verification of receipt;

c) by telecopy or facsimile transmission, upon acknowledgment of receipt of electronic transmission; or

d) by certified or registered mail, return receipt requested, upon verification of receipt.  Notice shall be sent to the addresses set forth above or to such other address as either party may specify in writing.

14) Term.  This Agreement shall govern all communications between the parties that are made during a period of one (1) year commencing on the Effective Date.  The Parties may mutually terminate this Agreement at any time prior to its expiration.  The State may terminate this Agreement for its convenience at any time.

15) Governing Law. This Agreement is made under and shall be governed and construed in accordance with the laws of the State of North Carolina.   The place of this Agreement, its situs and forum, shall be Wake County, North Carolina, where all matters, whether sounding in contract or in tort, relating to its validity, construction, interpretation and enforcement shall be determined.  Vendor agrees and submits, solely for matters relating to this Agreement, to the jurisdiction of the courts of the State of North Carolina, and stipulates that the State Courts in Wake County shall be the proper venue for all matters.

16) Entire Agreement.  This Agreement constitutes the entire agreement with respect to the Confidential Information disclosed hereunder and supersedes all prior or contemporaneous oral or written agreements concerning such Confidential Information.

[Vendor]

By: _____________________________  

Title: ____________________________ 

Date: _____________________________


State of North Carolina

[Agency]

By: _____________________________  

Title: ____________________________ 

Date: _____________________________
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