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STATUTES AT ISSUE

N.C. Gen. Stat. § 18B-901 (c)(3), (7), & (8)

ISSUES
1.
Whether Respondent properly denied Petitioner’s application for an off-premise malt beverage permit pursuant to N.C. Gen. Stat. § 18B-901(c)(7) based upon the local governing body’s recommendation that the business location is not a suitable location to hold an ABC permit?

2.
Whether Respondent properly denied Petitioner’s application for an off-premise malt beverage permit pursuant to N.C. Gen. Stat. § 18B-901(c)(3) because the “operation of an ABC establishment would constitute a threat to public safety and welfare, due to insufficient parking facilities and traffic conditions?”

3.
Whether Respondent properly denied Petitioner’s application for an off-premise malt beverage permit pursuant to N.C. Gen. Stat. § 18B-901(c)(8) because persons living in the neighborhood objected that the operation of an ABC business would be detrimental to the neighborhood?

FINDINGS OF FACT
A.
PROCEDURAL BACKGROUND

1.
In March 2000, Petitioner began operating a small neighborhood grocery store known as C’s Mini-Mart at 1001 Belmont Avenue, Charlotte, North Carolina.  Her hours of operation were 7 am to 7 pm Monday-Friday, 8am to 7 pm Saturday, and 8 am to 4 pm on Sunday.  She sold packaged meats, some produce such as lemons, bananas and potatoes, and other food items generally sold in a convenience store.  

2.
On June 13, 2000, Petitioner applied for an off-premise malt beverage permit to be held at 1001 Belmont Avenue, Charlotte, NC.  At no time during this application process has Petitioner held a permit to sell alcohol.  

3.
On July 25, 2000, Respondent mailed Petitioner an Official Notice of Rejection disapproving Petitioner’s application for an off-premise malt beverage permit.  The reasons for disapproval were:

1.
The recommendations of the local governing body through its duly authorized designee Deputy Chief R. L. Schurmeier, . . . that the business location is not a suitable [location] to hold an ABC permit pursuant N.C. Gen. Stat. § 18B-901(c)(7).

2.
The operation of an ABC business at this location would constitute a threat to public safety and welfare, due to insufficient parking facilities and traffic conditions as provided by N.C. Gen. Stat. § 18B-901(c)(3).

3.
Any other evidence which would tend to show whether the operation of an ABC business would be detrimental to the neighborhood, pursuant to N.C. Gen. Stat. § 901(c)(8), to wit:  The objections of persons living in the neighborhood.

In this letter, Respondent also advised Petitioner of her right to appeal its decision to the Office of Administrative Hearings.

4.
On August 28, 2000, Petitioner filed a petition challenging the Respondent’s denial of her off-premise malt beverage permit application. 

5.
On November 13, 2000, the undersigned granted the City of Charlotte’s Motion to Intervene in this case. 

B.
SURROUNDING NEIGHBORHOOD

6.
Petitioner’s business is located at the corner of Belmont Avenue and Harrill Street in the Belmont neighborhood near downtown Charlotte.  The entrance to the business is located on Belmont Street.  The Belmont community neighborhood is located in the David 3 District for the Charlotte-Mecklenburg Police Department (“CMPD”). 

7.
Raymond Pharr owns the property at 1001 Belmont Avenue.  From July 26, 1988 to January 25, 1999, Mr. Pharr operated a business with ABC permits at this location. From February 1999 to November 30, 1999, Mr. Hunter operated Hunter-Davis Grocery with temporary ABC permits at this location.   

8.
L.K. Farrar Grocery is located diagonally across the Belmont Avenue and Harrill Street intersection from Petitioner’s business, approximately 80 feet from Petitioner’s business.  That business holds off-premises malt beverage and unfortified wine permits.

9.
The Stewart Purina business is located down the block from Petitioner’s business at the corner of Belmont Avenue and Allen Street, approximately 160 to 180 feet from Petitioner’s business.  That business holds ABC permits, including a malt beverage permit.

10.
There are approximately 46 other ABC-permitted establishments located within a one-mile radius of Petitioner’s business, including the Grady Cole Memorial Stadium Complex, Hospitality Education Department, and Service Distributing Company.  Resp. Exh. 8a, 8b.  

11.
A community playground known as “Little People’s Park” is located at the corner of 15th Street and Harrill Street, approximately 140 to 160 feet from the back of Petitioner’s business.

12.
The Salvation Army is located one block from Petitioner’s business at the corner of Belmont Avenue and Siegle Street.   The Boys Club is located inside the Salvation Army building.

13.
There are three vacant lots located on Harrill Street, beside and across from Farrar’s Grocery.  Lots 1 and 2 are across Harrill Street from Farrar’s Grocery, and Lot 3 is located beside the parking lot for Farrar’s Grocery.  These lots are approximately 300 feet from Petitioner’s business.   (See Resp. Exh. 2, 4) 

14.
 A homeless shelter is located approximately one mile from Petitioner’s business.  A nearby railroad track provides direct access to persons walking from the homeless shelter to this section of the Belmont community.  

C.  N.C. GEN. STAT. § 18B-901(C)(7) LOCAL GOVERNMENT OBJECTION FACTOR

N.C. GEN. STAT. § 18B-901(C)(8) DETRIMENTAL TO THE NEIGHBORHOOD FACTOR

15.
On April 7, 2000, Alcohol Law Enforcement Agent J.W. Gregory delivered a local government opinion form (“001 Form”) to Charlotte-Mecklenburg Deputy Police Chief Robert Schurmeier, Jr..  Deputy Chief Schurmeier is the designated representative for the City of Charlotte to determine the City’s official position regarding ABC permit applications.  

16.
In this case, Deputy Chief Schurmeier instructed Charlotte-Mecklenburg ABC Law Enforcement Officer Charles Gunter to investigate Petitioner’s ABC permit application.  As part of his investigation, Officer Gunter spoke to three or four residents of a Belmont community group, evaluated the police records for calls for service and reported criminal offenses, and spoke with the owners of the Farrar Grocery and the Steward Purina business. Officer Gunter also spoke with the City of Charlotte’s (“the City”) Department of Transportation (“DOT”) representative for the Belmont area regarding traffic patterns of the intersection of Belmont Avenue and Allen Street. 

17.
On May 1, 2000, Deputy Chief Schurmeier signed the local government opinion form objecting to Petitioner’s permit application because he disapproved of the suitability of the location of 1001 Belmont Avenue to hold ABC permits.  Such objections were primarily based on a review of the following factors existing within a designated 300 foot radial area from Petitioner’s business:  (1) neighborhood residents’ objections to alcohol sales at 1001 Belmont Avenue and to alcohol sales in general, (2) the City’s DOT’s objections to parking and traffic conditions within the designated 300 foot radius, and (3) a decrease in crime within the designated 300 foot radius since alcohol sales had ceased at 1001 Belmont Avenue.  His objections were also based upon the number of ABC-permitted businesses located within a one-mile radius of 1001 Belmont Avenue.  Schurmeier’s office mailed such form, with attachments, to the Respondent.  

18.
Both the City’s April 2000 investigation of Petitioner’s ABC permit application and its May 1, 2000 submission of its 001 local government opinion form to the Respondent occurred approximately one and two months respectively before Petitioner applied for an ABC permit on June 13, 2000.

19.
A preponderance of the substantial evidence supporting the City’s objections involved activities seen and heard by police officers and neighborhood residents prior to Petitioner opening her business at 1001 Belmont Avenue; that is, when previous business owners sold alcohol at 1001 Belmont Avenue.  

20.
When alcohol was sold at 1001 Belmont Avenue by the prior owners, Officer Gunter, DOT representative Kay Carrigan, and three neighborhood residents frequently observed alcohol consumption, drug use, loitering, and littering, within a 300 hundred foot radial area of the 1001 Belmont Avenue location.  On many occasions, Officer Gunter observed people coming out of Farrar’s Grocery, and the Hunter-Davis business (Petitioner’s predecessor) openly consuming alcohol while walking across and down the street to the three nearby vacant or open lots.  

21.
During that same time period, Officer Gunter made numerous arrests on all three vacant lots, observed “winos” living in the back of one of the vacant lots under makeshift canopies and tents, and observed “winos” consuming alcohol and littering.

22.
When Mr. Hunter sold alcohol as Hunter-Davis Grocery, law enforcement and community members also regularly witnessed adults loitering on and around the playground equipment at the Little People’s Park, openly consuming alcohol, and littering the area throughout the daytime and nighttime hours.

23.
Neighborhood residents Mr. James Freeman and Ms. Girvaud Justice felt that the loitering, alcohol consumption, littering, and possible drug usage in Little People’s Park made the park unsafe for children.  When alcohol was sold at 1001 Belmont Avenue, Mr. Freeman would not allow his 14-year-old son to walk to St. Paul’s church or the Salvation Army because of safety concerns about the loitering, and alcohol consumption.  In 1999, a summer recreation department program was cancelled after five (5) weeks because of the safety issues and activities occurring in the park.

24.
In the summer of 1999, the CMPD, city sanitation department and Habitat for Humanity cleaned Lot 1.  They removed approximately 150-250 fifty-five gallon bags of trash, with a large amount of the trash being glass alcohol bottles, 40 ounce beer bottles, and wine bottles.

25.
Between July and September of 1999, a fence was installed around the entire Lot 1.  In 1999, Habitat for Humanity built a house for private residential use on one-half of Lot 1. However, as of the date of this hearing, the entire Lot 1, including the area around the house, remained fenced in and inaccessible to persons not authorized.

26.
Since Hunter-Davis Grocery stopped selling alcohol on November 30, 1999, residents and law enforcement officers have noticed a decrease in the loitering, public consumption of alcohol, and amount of litter in the Little People’s Park.  Residents have noticed that children have begun to play in the park again.  Mr. Freeman now allows his son to walk to the store or the boys club at the Salvation Army.   

27.
The CMPD compiled and compared a list of “calls for service” for a seven-month period when Mr. Hunter sold alcohol versus a seven-month period after Mr. Hunter ceased alcohol sales at 1001 Belmont Avenue.  “Calls for service” are primarily computer-generated records of 911 calls to a dispatcher.  During the seven months Mr. Hunter sold alcohol, there were 187 “calls for service,” originating from the 900 through the 1100 blocks of Belmont Avenue.

28.
CMPD compiled a comparative analysis of reported criminal offenses that actually occurred within a 300 foot radius of 1001 Belmont Avenue from (1) 12/1/1998 – 11/30/1999 when alcohol was sold at the 1001 Belmont Avenue location and (2) 11/30/1999 – 10/31/2000 when alcohol was not sold at the 1001 Belmont Avenue location.  Such analysis showed a 50% reduction in crime, from 28 crimes to 14 crimes, in this radial area after alcohol sales ceased at the 1001 Belmont Avenue location.  (See Resp. Exh. No. 6 & 7)

ANALYSIS

29.
Respondent and Respondent-Intervenor argue that (1) 1001 Belmont Avenue is not a suitable location to hold the applied-for ABC permit and (2) the operation of an ABC permit at this location would be detrimental to the neighborhood.  These arguments fail for several reasons.  First of all, the Belmont Avenue and Harrill intersection is only a “small section of the Belmont community.” (T. p. 31)  The Belmont community itself is a “big community” (T. p. 247) encompassing more than just the 300-foot radial area around the 1001 Belmont Avenue location.  In considering what is “detrimental to the neighborhood,” one must consider more than just a 300-foot radial area around one location.  

30.
Secondly, a preponderance of the substantial evidence established that the CMPD and Belmont residents have battled these complained-of problems, particularly the alcoholics or “winos” in this area, for many years before Petitioner ever applied for an ABC permit.  In fact, substantial evidence showed that the entire Belmont community is a large “fragile” community that has many different problems including loitering by nonresidents, alcohol consumption, drug usage, housing issues with rental property, and alcoholism.  (T. p. 252)  According to both Officers Gunter and Watkins, there has been a “continued decline [of the Belmont community] over the past years since the 40’s, when people used to walk up to the store . . people owned most of the homes in there [Belmont community] . . . things have changed there. Now there’s only 16% ownership in the Belmont community. The rest is rental property. . . . And the alcohol consumption has brought down the community greatly. “ (T. p. 135, 253)  

31.
 A preponderance of the evidence showed there was a significant amount of pedestrian traffic within this 300-foot radial area of the Belmont neighborhood.  A significant amount of the pedestrian traffic was created by nonresidents of the neighborhood who frequently accessed this area from the railroad track area. (T.p. 244) Officer Charles Gunter has made alcohol-related arrests along these railroad tracks.  According to Officer Watkins, 50-75% of the crimes performed in this section of the Belmont community were committed by people from outside the community. (T.p. 250)

32.
A preponderance of the evidence proved that a substantial amount of the loitering, littering, alcohol consumption, and related crimes in this area of the Belmont community primarily occurred on the 3 vacant lots, Lots 1-3, located on Harrill street and off Belmont Avenue.  

33.
Petitioner does not own these three vacant lots and has no authority to exercise any control over any legal or illegal activities conducted on these lots.

34.
It is unreasonable to place all the blame for the neighborhood’s problems on one business that desires to sell alcoholic beverages.  Petitioner, as an alcohol permittee, can not legally be held responsible for problems occurring on areas that are not within her control, such as public streets or vacant lots, unless one can show that the permittee’s actions, other than the mere sale of alcohol, has caused those problems.

35.
Today, it is common knowledge to the general population that there are certain “societal ills” or detrimental effects associated with the sale and consumption of alcoholic beverages.  However, to make a location unsuitable to hold an ABC permit or make the operation of a ABC-permitted business detrimental to the neighborhood, one must show that (1) the neighborhood problems must be more than just the ordinary detrimental problems occurring with the sale of alcoholic beverages, and (2) they are associated with the sale of alcohol at a specific location and by a specific operation. 

36.
 In this case, neither the Respondent nor the Respondent-Intervenor has proven by a preponderance of evidence that the problems complained of are more than the ordinary detrimental effects associated with the general sale of alcohol or that they were related to the sale of alcohol specifically at 1001 Belmont Avenue.

37.
Third, the Respondent’s arguments about the decline in “calls for service” and the decline in crime to this immediate area since alcohol ceased being sold at 1001 Belmont Avenue, failed to prove that the sale of alcohol at 1001 Belmont Avenue is detrimental to the neighborhood and that the 1001 Belmont Avenue location is an unsuitable place to hold an alcohol permit.  These arguments fail for 2 reasons:  

(1)
The “calls for service” are not competent evidence as they fail to establish the location where the reported activities occurred, if the reported activities were related to the sale of alcohol at 1001 Belmont Avenue or occurred at that location, or if the reported activity occurred at all.  These calls also included matters unrelated to the “sale” of alcohol such as domestic disturbances, different types of assault, suspicious persons, larceny, and general disturbances.


(2)
Footnote 1 of these “calls for service” records acknowledged the information contained therein was not reliable when it stated: “this is merely a listing compiled form data in the CMPD Computer Aided Dispatch system.  There may be data entry errors, address errors, or other inaccuracies in the database.  Since this office does not have care, custody, or control of the records in this database, we can not verify the accuracy of the data.” (See Resp. Exh. No. 5)


(3)
Resp. Exh. No. 6 & 7 showed that the overall criminal offenses decreased in specific areas after alcohol was no longer sold at 1001 Belmont Avenue.  However, there was no proof that these offenses were alcohol-related, or if they were attributable to the sale of alcohol at 1001 Belmont Avenue.  These documents also failed to consider that other factors may have contributed to the declining number of criminal offenses committed after alcohol sales ceased at 1001 Belmont Avenue.  Specifically, it failed to consider what impact a fence enclosing vacant lot 1 in the summer of 1999, had on the decrease of criminal offenses in this immediate area. 

 
Lastly, and most importantly, Resp. Exh. 7 specifically showed that disallowing alcohol sales at 1001 Belmont Avenue merely shifted the occurrence of criminal offenses to other areas of the Belmont neighborhood.  

38.
The fact remains that with 46 ABC-permitted businesses already selling alcohol within a one-mile radius of 1001 Belmont Avenue, it is unreasonable to assume, and it was not proven, that one more business selling alcohol in this area will increase total sales of alcohol in, or have a detrimental impact on, the Belmont neighborhood.  

39.
Thirdly, a preponderance of the evidence demonstrated that the neighborhood residents’ objections were generally associated with the legal sale of alcoholic beverages.  They essentially want all sales of alcohol by anyone in this neighborhood to cease.   

This was primarily seen in Ms. Justice’s testimony.  Ms. Justice does not drink and “does not want this store [Petitioner’s business] or any other store in Belmont licensed.”  She basically just sees “alcoholics” in her community, and feels that the amount of drinking done by those persons in her community tends to destroy the community.  If Food Lion or Winn-Dixie wanted to build a grocery store in her neighborhood, she also would be opposed to them selling beer.   She opined that “it would be nice if they all just stopped” selling alcohol.  She is not “fond of ABC stores selling liquor either because it contributes to the demise period.” (T. p. 233-238)  Finally, Ms. Justice had no specific complaints against Petitioner’s business, and felt Petitioner’s business was “very, very clean inside.” (T. p. 242)  However, she would only endorse Petitioner’s business at 1001 Belmont Avenue if Petitioner did not sell alcohol.  (T. p. 242)  

40.
A preponderance of the evidence, including Officer Gunter’s own acknowledgment, proved that the “community” objection to alcohol sales at 1001 Belmont Avenue first began when Mr. Hunter applied for ABC permits during February 1999, 16 months before Petitioner applied for her ABC permit. 

41.
In February 2000, 4 months before Petitioner applied for an ABC permit, Officer Gunter spoke with residents Freeman, Justice, and Erwin about the general problems with alcohol in that neighborhood, and previously at 1001 Belmont Avenue.  They did not specifically discuss objections to Petitioner selling alcohol at 1001 Belmont Avenue.

42.
Certainly, the City and the neighborhood residents should be commended for their desires and efforts to alleviate the many problems of this neighborhood.   However, whether to allow the legal sale of alcoholic beverages in one’s city is an issue more appropriately addressed during the City’s election for alcoholic beverages sales, when voters may weigh the detrimental and beneficial effects of selling alcohol.  In the alternative, the residents’ concerns about the problems associated with the sale of alcohol in their community could be addressed in the City’s zoning of residential neighborhoods where retail establishments have been permitted therein. 

43.
There was no evidence presented at hearing proving specifically how Petitioner’s operation of her business in selling malt beverages at 1001 Belmont Avenue would be detrimental to the neighborhood.  Because Respondent did not give Petitioner a temporary ABC permit, it did not provide her an opportunity to show how she would operate her business in selling alcohol at 1001 Belmont Avenue.

D.
N.C. GEN. STAT. § 18B-901(c)(3) PARKING AND TRAFFIC CONDITIONS

44.
Petitioner does not provide any off-street parking for her customers.  There is a short driveway located to the right of the building with parking space for only 1 car.  

45.
The City of Charlotte’s Department of Transportation has designated the area in front of Petitioner’s a “No parking” zone by installing “no parking” signs in that area.  A loading zone is located on the side of Petitioner’s business on Harrill Street.


46.
Previously, when Mr. Hunter operated his business with ABC permits at 1001 Belmont Avenue, beer delivery trucks would frequently park in front of the building on Belmont Avenue, or on the sidewalk immediately adjacent to the front door.  Officer Gunter opined that the large delivery trucks, coupled with the lack of suitable parking at Hunter’s business, often created a traffic hazard.

47.
Since Petitioner has operated her business at 1001 Belmont Avenue, both law enforcement officers and neighborhood residents have regularly observed both cars and different types of delivery trucks, such as Coca Cola trucks, illegally parked on Belmont Avenue and on the sidewalk in front of Petitioner’s business.   

48.
There was some evidence that CMPD officers sometimes issued warning tickets to those delivery trucks that were illegally parked in front of Petitioner’s business.  However, a preponderance of the evidence showed that the City’s enforcement of the “no parking” areas was not consistent, as tickets were not issued every time a delivery truck or an individual’s car was illegally parked. 

49.
In addition, there was no evidence presented at hearing proving: (1) the number of times per day or per week persons were illegally parked in front of 1001 Belmont Avenue; (2) what, if any connection they had with the business at that location; (3) how long the delivery trucks were illegally parked and how often; and (4) how many warning tickets or parking tickets were written per day or per week for such activity.  This lack of evidence included the time period Mr. Hunter operated his business at 1001 Belmont Avenue, and during Petitioner’s operation of her business.

50.
The DOT’s objection was specifically to the illegally parked beer delivery trucks. However, Manager of the City’s Transportation Systems Division, William B. Dillard, Jr. acknowledged that the ongoing problems with illegally parked delivery trucks involved other types of delivery trucks, such as soft drink delivery trucks, as well as beer delivery trucks.   

51.
The evidence showed that Petitioner advised some of her vendors that they would receive a parking ticket for illegally parking in front of her business. 

52.
There was no evidence presented at hearing proving that a substantial number of the illegally parked cars in front of Petitioner’s business belonged to Petitioner’s patrons.  Since Petitioner has not sold alcohol, these patrons could not have been buying alcohol from Petitioner.

53.
Most importantly, a preponderance of the evidence proved that a majority of Petitioner’s patrons or customers are pedestrians, and are “from inside the neighborhood.”  (T. p. 266)  

54.
The area surrounding Belmont Avenue, Allen Street, and Harrill Street has a high amount of pedestrian traffic, and a low volume of vehicular traffic.  According to Officer Watkins, “ a lot of people in Belmont don’t have cars. So there is a lot of pedestrian traffic.” (T. p. 247)  

55.
The Belmont Avenue and Harrill Street intersection, where Petitioner’s business is located, is located near the crest of a hill.  The hill limits some visibility for pedestrians near the Belmont Avenue-Allen Street intersection and for the cars parked along those streets.  

56.
In 1999, the City of Charlotte’s DOT listed the Belmont Avenue-Allen Street intersection as the number one accident location on the City’s High Accident Location list for that year.  When compiling such a list, the City’s DOT examines the number of accidents within 100 feet of the subject intersection, severity of injuries resulting from those accidents, and the volume of vehicular traffic on the street or intersection. 

57.
From January 1, 1995 - October 31, 2000, there were only 21 traffic accidents at the Belmont Avenue-Allen street intersection. (Resp.-Inter. Exh. 1). In this 2 block area of Belmont Avenue, 6 of the 7 accidents involving a pedestrian that was either inebriated or had a strong sense of alcohol about his person.  

58.
However, there was no evidence presented at hearing proving what actually caused these accidents, what role alcohol played in the accidents, and where the pedestrian purchased his/her alcohol.  

59.
In June and December 1999, the City’s DOT wrote the Respondent expressing concern that alcohol sales and consumption contribute to the high number of accidents in the Belmont Avenue-Allen Street area.  Both these letters were at least 6 months to 1 year before Petitioner applied for an ABC permit at 1000 Belmont Avenue. 

60.
Mr. Dillard opined that the illegally parked vehicles on the sidewalks made pedestrians walk onto the street, and made it difficult for drivers to see pedestrians and oncoming vehicular traffic.  However, Mr. Dillard also opined that issues with improving pedestrian safety have more to do with providing clear and adequate sight distances for vehicles and pedestrians, and creating a comfortable walking environment for pedestrians.


61.
The City has not attempted to install any traffic signals, speed humps, or pedestrian traffic signals on Belmont Avenue to alleviate any of these stated problems.

62.
There was no competent evidence linking the sale of alcohol at 1001 Belmont Avenue to any of the stated accidents. 

CONCLUSIONS OF LAW

1.
The Office of Administrative Hearings has personal and subject matter jurisdiction over this contested case.

2.
The parties received Notice of Hearing more than fifteen (15) days before the hearing.

3.
N.C. Gen. Stat. § 18B-901(c) is entitled “Factors in Issuing Permit” and provides in pertinent part:


Before issuing a permit, the Commission shall be satisfied that the applicant is a suitable person to hold an ABC permit and that the location is a suitable place to hold the permit for which he has applied.  To be a suitable place, the establishment shall comply with all applicable building and fire codes.  Other factors the Commission shall consider in determining whether the applicant and the business location are suitable are:

. . .

(3)
Parking facilities and traffic conditions in the neighborhood.

(7)
The recommendations of the local governing body; and

(8)
Any other evidence that would tend to show whether the applicant would comply with the ABC laws and whether operation of his business at that location would be detrimental to the neighborhood. 

(Emphasis added)

4.
Neither Chapter 18B of the North Carolina General Statutes or the Respondent by rule, has defined the terms “location,” “suitable,” “neighborhood,” or “detrimental.”

5.
If the language of the statute is clear, the court must implement the statute according to the plain meaning of its terms.  Robert v. Young, 120 N.C. App. 720, 724, 464 S.E.2d 78, 82 (1995) 

6.
“Location” is defined as a “site or place where something is or may be located.”  Black’s Law Dictionary, Fifth Edition (1979) The plain or ordinary meaning of the word “location” used in the context of N.C. Gen. Stat. § 18B-901(c) also reflects that “location” means a site or place where something is located. 

7.
“Neighborhood” is defined as a place near, an adjoining or surrounding district, a more immediate vicinity and is “not synonymous with territory or district.” Black’s Law Dictionary, Fifth Edition (1979)   

8.
The Belmont neighborhood problems of loitering, public consumption, and public intoxication are problems generally related to or associated with the legal sale of alcoholic beverages.  Petitioner, as a permittee, should not be held legally responsible for those problems occurring on areas that are not within her control, such as public streets and vacant lots, or for problems that have been occurring in the Belmont neighborhood for years before Petitioner began operating her business at 1001 Belmont Avenue.   

9.
 A preponderance of evidence proved that Petitioner’s right to sell alcoholic beverages, a legal product, outweighed (1) the general problems created by the sale of that product at 1001 Belmont Avenue, and (2) any contribution Petitioner’s sale of alcohol might make to those problems. 

10.
 A preponderance of the evidence showed that the noted problems immediately around the Belmont Avenue intersections with Allen and Harrill streets were not substantially related to the Petitioner’s operation of her business in selling alcohol at 1001 Belmont Avenue.  

11.
 A preponderance of the evidence established that the operation of Petitioner’s business in selling alcohol at 1001 Belmont Avenue would not be detrimental to the neighborhood.

12. 
A preponderance of the evidence established that the location of 1001 Belmont Avenue is a suitable location to hold an off-premise malt beverage permit.

13.
A preponderance of the evidence proved that parking facilities and traffic conditions in the neighborhood would not make the operation of Petitioner’s ABC business at this location a threat to public safety and welfare.  Given that a majority of Petitioner’s customers are pedestrians, the low volume of vehicular traffic in this area, and the lack of proof that the operation of Petitioner’s ABC business caused the problems with illegal parking and traffic conditions, it was clear that the parking problems and traffic concerns are enforcement and topographical issues to be addressed by the City of Charlotte.  

14.
The preponderance of the evidence proved that Respondent both erred when it denied Petitioner’s permit application for an off-premise malt beverage permit 

RECOMMENDED DECISION


Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned recommends the NC ABC Commission REVERSE its Official Notice of Rejection of Petitioner’s ABC permit application and ISSUE the Petitioner an off-premise malt beverage permit. 

ORDER AND NOTICE


The NC ABC Commission will make the final decision in this contested case.  Pursuant to G.S. 150B-36(a), the Commission is required to give each party an opportunity to file exceptions to this recommended decision and present written arguments to those in the agency who will make the final decision.  


Pursuant to G.S. 150B-36(b), the Commission is required to serve a copy of the Final Agency Decision on all parties, the parties’ attorneys of record, and on the Office of Administrative Hearing at P.O. Drawer 27447, Raleigh, NC 27611-7447.


This is the  8th day of June, 2001.








___________________________








Melissa Owens Lassiter








Administrative Law Judge
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