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This contested case was heard before George M. Anderson, Temporary Administrative Law Judge, on February 14 and 15, 2001 in Fayetteville, North Carolina.
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ISSUE

Whether the Respondent’s business is no longer a suitable place to hold ABC permits and whether the operation of the Respondent’s business is detrimental to the neighborhood pursuant to North Carolina General Statute Section 18B-904(e).

STATUTES AND RULES INVOLVED

North Carolina General Statute Section 18B-904(e).

FINDINGS OF FACT


From official documents in the file, sworn testimony of the witnesses, and other competent and admissible evidence, it is found as a fact that:

1. The parties received notices of hearing more than fifteen (15) days before the hearing. 

2. Respondent, Alliance Corp. of Fayetteville, is trading as Pavillion, a business located at 2527 Gillespie Street outside the city limits of and owned by Teobaldo Rodriguez, Fayetteville, North Carolina.  

3. Respondent holds on-premise Malt Beverage, on-premise Unfortified Wine, on-premise Fortified Wine and Mixed Beverage Private Club permits issued by the Petitioner in December 1998. 

4. Respondent’s business is located next to two Hotels, the Coliseum Inn and the Carolina Motor Inn.  The owners of these hotels also live at the businesses with their families.  

5. Sunday nights are the busiest at the Pavillion and draws the largest crowd and creates the most activity in the area. 

6. Patrons from Respondent’s business park their cars on property belonging to the Coliseum Inn and the Carolina Motor Inn.  This has created such a problem for the hotels, that both have contracted with a towing company to remove cars from their property. 

7. When the Pavillion is operating, nearby businesses have problems with trash on their property, shootings, people using their property as a bathroom, persons engaged in sexual activity on their property and congested parking lots.  Neighbors have seen employees of the Pavillion chasing persons onto their property and firing shots.

8. This negative activity around the Pavillion is continuous and ongoing. 

9. The Pavillion generally operates on weekend nights and closes around 2:00 a.m.  

10. Less than one mile from the Pavillion is a Hardees restaurant that operates 24 hours a day.  Patrons from the Pavillion often go to the Hardees after the Pavillion parking lot has been cleared.  Pavillion patrons linger in the parking lot resulting in congestion and block the drive-through window, preventing other Hardees patrons from using the drive-through.  Pavillion customers have been involved in fights and shootings at the Hardees.  On at least two occasions, the Cumberland County Sheriff’s Office has closed the parking lot of the Hardees and cleared the lot of all persons.  As a result of this activity, the Hardees has increased security and closed the inside of the restaurant on Sunday nights between the hours of 12:00 a.m. and 5:00 a.m. 

11. In addition to these incidents, officers with the Cumberland County Sheriff’s Office have responded to numerous calls at Respondent’s business.  Some of these incidents have involved simple larceny, property damage and civil disputes, but a large number have involved assaults, fights, shots fired, drug activity, loud music, crowd control and weapons.  Officers of the Cumberland County Sheriff’s Office have seen Pavillion security personnel carrying guns and using gas on Pavillion patrons to clear the parking lot.

12. At times several cars with the Cumberland County Sheriff’s Office have to respond to calls at the Pavillion.  This leaves the rest of the county unprotected.

13. The Fayetteville Police Department has assisted the Cumberland County Sheriff’s Office at Respondent’s business on several occasions.  These incidents involved shots fired, large crowds, fights and assaults.

14. Because of activity at the location, the Pavillion has been declared off limits to Fort Bragg personnel.  

15. Respondent instructs all security personnel to diligently and continually move about the premises and to be on the lookout for any potential violations of the law.

16. Respondent has numerous written operational policies designed to provide instructions and guidance for his employees in the operation and management of his business.

17. Respondent has not been in violation of any fire or building codes or regulations since opening his business in 1998.

18. Respondent’s witness, Freddie Clark, testified and the Court finds as true, that Mr. Clark is the operation’s manager and chief of security for the Pavillion.  Mr. Clark is personally responsible for ensuring security personnel undergo a criminal background check and that they have continual training to help them prevent ABC violations, such as detecting I.D. card abusers, underage drinking, identifying patrons who may be starting to become intoxicated.  Mr. Clark further testified that he and the Respondent are very “hands-on” when it comes to supervising and superintending the facilities and the security and other employees.

19. Respondent and his staff were at all times professional toward and cooperative with law enforcement personnel when they came out to his place of business and always offered to show them around or invite them into the Pavillion to see how things were going.  Respondent never refused to allow law enforcement personnel to come into the Pavillion.


Based on the foregoing Findings of Fact, the undersigned Administrative Law Judge makes the following:

CONCLUSIONS OF LAW


1.
The Office of Administrative Hearing has jurisdiction in this matter.


2.
North Carolina General Statute Section 18B-904(e) provides, in pertinent part:

“The Commission may suspend or revoke a permit issued by it if, after compliance with the provisions of Chapter 150B of the General Statutes, it finds that the location occupied by the permittee is no longer a suitable place to hold ABC permits or that the operation of the business with an ABC permit at that location is detrimental to the neighborhood.…”

3.
Respondent’s business is no longer a suitable place to hold ABC permits and the operation of the business with an ABC permit at the Pavillion is detrimental to the neighborhood.

RECOMMENDED DECISION


Based upon the foregoing Findings of Fact and Conclusions of Law, the 

undersigned Administrative Law Judge recommends the Respondent’s ABC permits be turned in for revocation.

ORDER


It is hereby ordered that the agency serve a copy of the final decision on the Office of Administrative Hearing, 6714 Mail Service Center, Raleigh, NC 27699, in accordance with North Carolina General Statute 150B-36(b).

NOTICE


The agency making the final decision in this contested case is required to give each party an opportunity to file exceptions to this recommended decision and the present written arguments to those in the agency who will make the final decision.  G.S. 150B-36(a).


The agency is required by G.S. 150B-36b to serve a copy of the final agency decision on all parties and to furnish a copy to the parties’ attorney on record and to the Office of Administrative Hearings.


The agency that will make the final decision in this contested case is the N.C. Alcoholic Beverage Control Commission.


This is the 5th day of April, 2001.







______________________________________







George M. Anderson







Temporary Administrative Law Judge
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