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ADMINISTRATIVE HEARINGS 

COUNTY OF ROWAN


02 ABC 0629

Jrs Night Hawk
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James Theron Lloyd, Jr.
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)
 







)


vs.




)


DECISION







)

N.C. Alcoholic Beverage 


)


Control Commission



)


Respondent



)


On August 29, 2002, Administrative Law Judge Sammie Chess, Jr. heard this contested case in High Point, North Carolina.

APPEARANCES

Petitioner:


James M. Snow

High Point, NC

Respondent:


Loretta K. Pinnix, Assistant Counsel





N.C. Alcoholic Beverage Control Commission





Raleigh, NC

STATUTES AT ISSUE

N.C. Gen. Stat. § 18B-901(c)(7)

 



N.C. Gen. Stat. § 18B-901(c)(8)

N.C. Gen. Stat. § 18B-1005(a)(2)

N.C. Gen. Stat. § 18B-1005(b)

ISSUES

1.
Is Petitioner a suitable person to hold an ABC permit?

2.
Is the location a suitable place to hold an ABC permit?

3.
Did Petitioner or his employees knowingly allow fighting or other disorderly conduct to occur on the licensed premises, which fighting or disorderly conduct could have been prevented without undue danger to Petitioner, his employees, or patrons?

4.
Did Petitioner fail to superintend, in person or through a manager, the business for which an ABC permit was issued?

FINDINGS OF FACT

A.
PROCEDURAL BACKGROUND
1.
Prior to February 15, 2002, Petitioner's family owned improved property located at 409 South Long Street in East Spencer, North Carolina.  The property consisted of an ongoing convenience store mart, an automotive parts store, and an unused building on the rear of the property.  Petitioner desired to use the unused building for a restaurant with on-premises sale of malt beverages.

2.
On or about February 15, 2002, Petitioner applied for an on-premises malt beverage permit from the Rowan County ABC Board.  As part of his application process, he also obtained a Local Government Opinion Form 001 for alcohol beverage permits from the City of East Spencer.  The mayor of East Spencer completed the form and indicated that the City approved of Petitioner and approved of the location, but the mayor also appended a supplementary letter in which she expressed concern on behalf of the City for the 911 calls that had been previously received at the same location.

3.
From on or about February 15, 2002 until March 18, 2002, Petitioner operated at various times his restaurant and sold on-premises malt beverages.  In addition to personnel to prepare and deliver food products, Petitioner worked at the restaurant each time it was open, and Petitioner hired at least three security personnel to be present at the premises when it was open and operating.

4.
On or about March 16, 2002, an officer of the East Spencer police force was on the premises of Petitioner's business when he observed an apparent fight between two individuals in an area off the parking lot outside of the restaurant.  He attempted to stop the fight by spraying pepper spray and by discharging his weapon in the air.  Certain other individuals discharged their weapons in the air, and the officer called for back-up support from surrounding law enforcement agencies.

5.
Following the above occurrence, Petitioner received a letter dated March 18, 2002, from the ABC Commission informing him that his malt beverage on-premises permit had been disapproved for the reasons cited in said Notice, which was introduced into evidence by Respondent.  As a result of such Notice of Rejection, an officer for the Rowan County ABC Board confiscated the permit of Petitioner on March 18, 2002, and Petitioner has not operated an establishment selling on-premises malt beverages since said date.

6.
On April 10, 2002, Petitioner completed a petition for a contested case hearing, and served the same on the N.C. ABC Commission as of said date.  A Notice of Contested Case and Assignment was issued by the Chief Hearings Clerk for the Office of Administrative Hearings on April 16, 2002.  Appropriate notice was given, and this matter was scheduled for hearing before Melissa Owens Lassiter, Administrative Law Judge, and subsequently reassigned to Fred G. Morrison, Jr., Senior Administrative Law Judge, but was reassigned to the undersigned for the hearing of the above matter on the above date.

B.
WHETHER APPLICANT IS A SUITABLE PERSON
7.
Petitioner testified that he is 37 years old, married, and self-employed in at least three jobs.  His family has owned property in East Spencer since 1932, and has owned the present property where his establishment is located since 1991.

8.
Petitioner has not received any previous alcohol-related charges or convictions.  Petitioner has a conviction for reckless driving in 1999 or 2000; otherwise, Petitioner does not have a criminal record.

9.
The mayor of East Spencer indicated on the initial application of Petitioner that he was a suitable person to have an ABC permit.  No substantial, credible evidence was offered by Respondent that Petitioner was not a suitable person to hold an ABC permit.

C.
WHETHER THE LOCATION IS SUITABLE
10.
Petitioner testified that the restaurant is located in the rear of the business property of Petitioner's family.  This area is zoned for commercial use.  The officer responsible for zoning in East Spencer stated that the use of the property as a restaurant with an on-premises beverage license would be in compliance with the zoning regulations of East Spencer.

11.
Petitioner and witnesses for Respondent testified that there are occupied residences approximately one block away from the business of Petitioner.  However, in the block of Petitioner, there is only one occupied house, and the only other improved property used for any purpose is an automotive business across from the property where Petitioner operates.  The restaurant can seat up to 513 people, but Petitioner has never had more than 140 people to be served.  The size of the restaurant is approximately 4,000 square feet.

12.
Petitioner stated that he has encountered people loitering at the property, including people apparently conducting drug deals or other suspicious activities.  Petitioner has placed a "No Loitering" sign on his property, and has fenced a substantial portion of the property to try to keep loiterers from entering into the area where restaurant patrons might be.

13.
A log of 911 calls from January, 2000 through June, 2002, was introduced into the record.  The mayor of East Spencer indicated that she had seen a similar compilation at the time she prepared the addendum to the application of Petitioner for a permit.  There is a public telephone at the premises which is available for members of the public to make telephone calls, including those to the 911 number.  The log of calls indicates that there were no substantial differences in the volume or type of calls received by the Rowan County 911 dispatch during the period of time that Petitioner had his permit.

14.
Certain witnesses for Respondent indicated that during the time Petitioner held his permit, it appeared that more individuals loitered on or near the premises where Petitioner had his permit.  

15.
A neighbor of Petitioner indicated that he had substantial trash on his property during the time that Petitioner was operating under his permit, but he also indicated that he had removed substantial trash from his property from littering just two weeks prior to the hearing.

16.
Petitioner indicated that he had called the police to assist with loitering problems at the location of 409 South Long Street prior to and during the time he held a permit, but that the police force of East Spencer was ineffective in assisting with these problems.  At the time that Petitioner held his permit, East Spencer was limited to two police officers.

17.
A previous permitee, Red Light Health Club, has operated at this same location.

18.
Between February 15, 2002 and March 18, 2002, no officer for the Rowan County ABC Board entered the premises of Petitioner.

D.  KNOWINGLY ALLOWING FIGHTING WHICH COULD
      HAVE BEEN PREVENTED WITHOUT UNDUE DANGER

19.
Petitioner testified that at approximately 3:00 a.m. on March 16, 2002, patrons began to leave the establishment.  Two men in the parking lot were pushing one another, and they were located approximately 150 feet from the entrance to the restaurant.  Petitioner stated that he sent three security personnel plus himself to try to take care of the matter, but Officer Vincent Kotarsky of the East Spencer police force sprayed pepper spray upon the crowd that included these two men and the security personnel of Petitioner.

20.
After Officer Kotarsky sprayed pepper spray, the officer discharged his weapon.  Others discharged weapons, and the crowd disbursed.  Officer Kotarsky sent out an emergency signal to surrounding law enforcement agencies, and surrounding law enforcement officers responded to the emergency.

21.
An officer responding from the Spencer police force noted an extremely large crowd, fighting and multiple gunshots.  He testified that he felt it was a situation that could be best controlled by police officers rather than civilian security.

22.
Petitioner operated the premises without any other incident between February 15, 2002 and March 18, 2002.  No evidence was presented that any injury of a substantial nature occurred to anyone on the premises of Petitioner on March 16, 2002.

23.
Officer Vincent Kotarsky was subsequently fired by East Spencer for problems related to his performance as a law enforcement officer for the town.

E.
SUPERINTENDING, IN PERSON OR THROUGH A MANAGER
24.
Petitioner testified that he was present at the premises at all times that it was open during the time that he held a permit.

25.
Petitioner was on the premises and acting as security on March 16, 2002.

26.
No evidence was offered by Respondent that Petitioner was not superintending the business premises on March 16, 2002.

CONCLUSIONS OF LAW

1.
The Office of Administrative Hearings has personal and subject matter jurisdiction over this contested case.

2.
The parties received Notice of Hearing more than fifteen (15) days before the hearing.

3.
There has been no showing that Petitioner is not a suitable person to hold an ABC permit.  Accordingly, it is concluded that Petitioner is a suitable person to hold an ABC permit, based upon the evidence presented and the preponderance of the same.

4.
The problems with respect to matters causing the generation of 911 calls have existed in variety and number in the same degree before, during, and after the time period that Petitioner held a permit.  The problems that have generated such 911 calls are problems, in general, for East Spencer and the neighborhood where Petitioner's business was located.  

5.
There has not been a showing that Petitioner's premises is not a suitable place to sell on-premises malt beverages, and the preponderance of evidence warrants a conclusion that Petitioner's place is a suitable place to sell on-premises malt beverages.

6.
Neither Petitioner nor his employees knowingly allowed fighting or other disorderly conduct to occur on the licensed premises, which fighting or disorderly conduct could have been prevented without undue danger to Petitioner, his employees, or patrons.  The credible evidence warrants a conclusion that the affray which began the difficulties was a sudden, spontaneous event that occurred in the parking lot, and that Officer Vincent Kotarsky overreacted to the situation and provoked a situation that had to be resolved by police authority, rather than civilian security.  This warrants a conclusion that Petitioner did not allow conduct to occur on the premises which could have been prevented without undue danger to Petitioner, his employees, or patrons.

7.
Petitioner did not fail to superintend, in person or through a manager, the business premises for which the permit was issued.  All of the evidence indicates that he was and is always on the premises while it is being operated, and takes a substantial role in the security for the premises.  This warrants a conclusion that he did not fail to superintend in person the business for which the permit was issued.

DECISION


Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned finds that the N.C. ABC Commission should not reject Petitioner's ABC permit and RE-ISSUE Petitioner an on-premises malt beverage permit.

ORDER AND NOTICE


The N.C. ABC Commission will make the final decision in this contested case.  Pursuant to G.S. 150B-36(a), the Commission is required to give each party an opportunity to file exceptions to this recommended decision and present written arguments to those in the agency who will make the final decision.


Pursuant to G.S. 150B-36(b), the Commission is required to serve a copy of the Final Agency Decision on all parties, the parties' attorneys of record, and on the Office of Administrative Hearings at P.O. Drawer 27447, Raleigh, NC 27611-7447.

This the 19 day of November, 2002.







____________________________________







Sammie Chess, Jr.







Administrative Law Judge

