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N. C. Alcoholic Beverage Control Commission
)

Petitioner.



)

     v.                                        


)

DECISION
)

Rudean Robinson Harris



)

T/A Rudean’s Diner and Lounge 3


)

    

Respondent



)

______________________________________________________________________________

THIS CAUSE came on to be heard, and was heard on October 7, 2003 before the Honorable James L. Conner, II, Administrative Law Judge, upon a Petition filed by the North Carolina ABC Commission to determine whether the Respondent violated provisions of Chapter18B of the North Carolina General Statutes.  

APPEARANCES
For Petitioner:

LoRita K.  Pinnix

Assistant Counsel

4307 Mail Service Center

N. C. Alcoholic Beverage Control Commission

Raleigh, North Carolina 27699-4307

For Respondent:
Calvin E. Murphy

Murphy & Chapman, P.A.

101 N. McDowell Street, Suite 210

Charlotte, North Carolina 28204

ISSUE
Whether the Respondent knowingly allowed fighting or other disorderly conduct that could have been prevented without undue danger to the permittee, her employees, or patrons, on or about December 13, 2002.

APPLICABLE STATUTES OR RULES
North Carolina General Statutes §§ 18B-1005 (a) (2) and 150B-23

FINDINGS OF FACT
Having considered those matters appearing of record and the evidence presented, and having assessed the credibility of the witnesses who testified for both parties, the court makes the following findings:

1.  This matter was duly calendared and called for hearing on October 7, 2003 in

 Charlotte, North Carolina.  

2.  Petitioner is the North Carolina Alcoholic Beverage Commission possessing

statutory authority to regulate, among other things, the issuance of permits for the sale of alcoholic beverages in the state of North Carolina and insuring compliance by permittees with the provisions of Chapter 18B of the North Carolina General Statutes governing the sale and consumption of alcoholic beverages and the conduct of permittees upon premises where such products are sold and consumed.

3.  At all relevant times, Respondent, Rudean Harris (hereinafter “Harris”), operated a private club doing business as Rudean’s Diner and Lounge at 2228 Beatties Ford Road, Charlotte, North Carolina.  At all relevant times, Respondent was the holder of Malt Beverage, Non-fortified Wine and Special Occasion permits issued by Petitioner.  

4.  On or about December 13, 2003, Tina Anne Blake (hereinafter “Blake”) and Zora May Abernathy (hereinafter “Abernathy”) were patrons at Rudean’s Diner and Lounge.  Both Blake and Abernathy ordered mixed drinks.  Blake was served immediately because she appeared to be over 25 years of age, but Abernathy was asked for identification before being served.  Abernathy presented her ID and was served a mixed drink by Respondent’s bartender.

5.  The credible evidence presented tends to establish that Blake became upset when she learned from Abernathy that Abernathy had been asked to leave the premises after another one of Respondent’s employees (not the bartender) asked to see Abernathy’s drivers license and determined that Abernathy did not meet the posted age requirement for being a patron in the Lounge.  Blake became loud and used offensive language, accusing Respondent of discriminating against Abernathy because Abernathy was white.

6.   After being asked to leave, both Blake and Abernathy walked outside, but Blake returned inside the building and demanded that she and Abernathy be reimbursed the cover charge they paid upon entering the premises initially.

7.  When she was alerted by an employee of a commotion in the diner, Respondent Harris emerged from the kitchen area of the business.  Harris observed Blake being loud and offensive and asked Blake to leave the premises.  Harris also directed one of her employees to call dial 911 and summon the police.

8.  Blake confronted Harris and refused to leave without first being reimbursed the cover charge that she paid.  Evidence presented by the Respondent tended to establish that Blake cursed and threatened Harris.  

9.  One of Respondent’s male employees who was 6' 2" tall and weighed in excess of 200 pounds, positioned himself between Harris and Blake and guided Blake to the exit, but did not touch Blake for fear of being accused of fondling her.  However, Blake did not leave the building.   Rather, in an attempt to fight with Ms. Harris, a 62 year old female, the younger Blake charged toward Harris attempting to strike Harris.  In so doing, Blake knocked the male employee off balance, causing him to strike his arm on the juke box nearby.  While the male employee was off balance, Blake attempted to reach over him to strike  Harris and simultaneously threatened to kill her.  Blake kicked Harris in the abdominal area, whereupon Harris immediately struck Blake once in the forehead with a pool stick that Harris had retrieved from an area near the door, causing a single 2.6 centimeter, linear, superficial laceration to Blake’s right forehead.

10.  After being struck, Blake left the interior of the building, but tried to return inside to resume the altercation with Harris.  Blake’s efforts to return were blocked by the same male employee who intervened between Harris and Blake.

11.  At no time did Respondent exit the building until the police arrived.  

12.  The Mecklenburg EMS arrived to treat Blake for her injuries and to transport her for medical treatment, however Blake declined transportation, opting instead to be transported by Abernathy to the University Hospital Emergency Room where she was treated for the laceration referred to above and released.

13.  The evidence presented was insufficient to support a finding that the permittee knowingly allowed fighting or other disorderly conduct that could have been prevented without undue danger to the permittee, her employees or patrons.

Based upon the foregoing Findings of Fact, the court makes the following:

CONCLUSIONS OF LAW
1.  This matter is properly before the court and the court has both subject matter and personal jurisdiction.

2.  Neither the Petitioner nor the Respondent presented the court with any case law with facts similar to the case at hand.  

3.  Upon the facts presented, the court expressed concern about the applicability of N.C.G.S. 18B-1005(a)(2) which provides in pertinent part as follows:

(a)  It shall be unlawful for a permittee or his agent or employee to knowingly allow any of the following kinds of conduct to occur on his licensed premises:

(2) Any fighting or other disorderly conduct that can be prevented without undue danger to the permittee, his employees or patrons.

Only the Respondent and Blake were directly involved in the altercation that resulted in Blake’s injuries, and from the credible evidence presented, Blake was the aggressor.

4.  Given Harris’s age and the younger Blake’s aggressive behavior, the court concludes that Harris did not act unreasonably under the circumstances as they appeared to her at the time.

.

5.  There is insufficient evidence to conclude that the Respondent knowingly allowed any fighting or other disorderly conduct that could have been prevented without undue danger to Harris, her employees or patrons.

DECISION
Based upon the foregoing Findings of Fact and Conclusions of Law, it is the decision of the Court that Respondent has not been shown to have violated Chapter 18B, and no action should be taken by the Commission against Respondent’s ABC permits.

ORDER
IT IS, THEREFORE, ORDERED that a copy of this final decision be served upon the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6714, in accordance with N.C.G.S. § 150B-36(b).

NOTICE
The decision of the Administrative Law Judge in this contested case will be reviewed by the North Carolina Alcoholic Beverage Control Commission according to the standards found in N.C.G.S. § 150B-36.  The Commission is required to give each party an opportunity to file exceptions to the decision of the Administrative Law Judge herein and to present written argument to those who will make the final decision, pursuant to N.C.G.S. § 150B-36 (a).  

This the 27th day of June 2005.

______________________________________

James L. Conner, II

Administrative Law Judge
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