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	DECISION


On February 8, 2005, Administrative Law Judge Melissa Owens Lassiter conducted an administrative hearing in this contested case in Asheville, North Carolina.

APPEARANCES


Petitioner:

Lorita Pinnix





Assistant Counsel





NC ABC Commission





4307 Mail Service Center





Raleigh, NC 27699-4307


Respondent:

Vang Kue





Fat Dragon, Inc. 



T/A Akumi



1 Rhododendron Drive





Asheville, NC 28805 


ISSUES


Whether Respondent’s employee violated N.C. Gen. Stat. § 18B-302(a)(1) by selling malt beverages to James Alexander Davis, a person less than 21 years of age, on the licensed premises on January 11, 2004?

FINDINGS OF FACT

From the official documents in the file, sworn testimony, assessment of each witness’ credibility, and other competent and admissible evidence, the undersigned finds as fact that:

1.
Respondent holds on-premise malt beverage, on-premise unfortified and fortified wine, and mixed beverage permits at this location of 28 Wall Street, Asheville, NC.

2.
On January 11, 2004, James Alexander Davis was less than 21 years of age as his date of birth was December 17, 1983.  Mr. Davis is a white male with short brown hair and medium build. 

3.
On January 11, 2004, Mr. Davis purchased two Sierra malt beverages and one scotch whiskey mixed beverage from Respondent’s bartender, David McComas.

4.
Before the purchase, Mr. McComas did not ask Mr. Davis for any form of identification that identified Mr. Davis’ date of birth or age.  

5.
January 11, 2004 was the fourth or fifth time Mr. Davis had visited Respondent’s business to consume alcoholic beverages.  On prior visits, Mr. Davis had either  purchased alcoholic beverages from Mr. McComas himself, or Mr. Davis’ friend, Dave, had purchased alcoholic beverages from Mr. McComas, for Mr. Davis.  

6.
On those prior visits to Respondent’s business, Mr. McComas neither asked Mr. Davis for any form of identification that identified Mr. Davis’ date of birth or age, nor asked Mr. Davis if he was 21 years of age.  

7.
On January 11, 2004, Alcohol Law Enforcement Agent Steve Myers entered Respondent’s business, and observed Mr. Davis sitting at the bar, holding a clear glass containing an amber liquid and ice in his hand.  Mr. Myers identified himself to Mr. Davis, and asked Davis for his driver’s license or identification.  Davis replied that he did not have any identification with him.  Myers asked Davis to step outside the establishment to his patrol vehicle.  

8.
Once outside, Davis told Agent Myers that he was from Ohio.  Agent Myers ran Mr. Davis’ name on the DCI machine in his vehicle, but was unable to locate Mr. Davis’ name on file with the Ohio Department of Motor Vehicles.  Through NC State Highway Patrol Communications, Agent Myers was able to locate Mr. Davis’ name with NC Department of Motor Vehicles, with a birth date of December 17, 1983.  When Agent Myers asked Mr. Davis if he had a North Carolina driver’s license, Mr. Davis stated that he did not live in North Carolina, and that his birth date was June 12, 1981.  Myers advised Davis that he needed a positive form of identification.  Davis stated that he had left his wallet at the bar with his girlfriend.  Davis and Myers returned to Respondent’s business.  

9.
Once inside Respondent’s business, Agent Myers spoke with the bartender, Mr. McComas.  McComas advised Myers that he had served Davis two Sierra malt beverages, and a scotch whiskey mixed beverage.  McComas told Myers that he knew Davis, and that Davis had visited the business frequently.  McComas stated that he had never checked Davis’ identification, and did not know Davis’ actual age.  

10.
At that time, Mr. Davis fled the business on foot.  ALE Agent Corthell met Davis, detained him, and placed Davis in Myers’ vehicle.  When Myers asked Davis why he had run, Davis stated that he was born in 1983, and that Myers had correctly identified him earlier.  

11. 
Agent Myers re-entered Respondent’s business and spoke with the manager, Saengsongfa Chanthapheng.  Ms. Chanthapheng indicated that she had seen Mr. Davis in the business on prior occasions, but that she did not know Davis’ age.  Myers advised Ms. Chanthapheng that Davis was only 20 years old, and that he would be submitting a violation report to the Petitioner on this incident.  Ms. Chanthapheng replied “okay.”  

12.
Later, Agent Myers learned that manager Saengsongfa Chanthapheng was the owner and 100% stockholder of Respondent’s business.  On January 20, 2004, Agent Myers submitted a violation report to Petitioner for Respondent’s business for selling spirituous liquor to a person less than 21 years of age in violation of N.C. Gen. Stat. § 18B-302(a)(1).

13.
On March 17, 2004, Petitioner mailed a Notice of Alleged Violation to Respondent for: 

Permittee’s employee, David Lawrence McComas, served alcoholic beverages to James Alexander Davis, a person less than 21 years old, on or about January 11, 2004, at 2:15 am, in violation of NCGS 18B-302(a)(1).

14.
On May 24, 2004, Petitioner filed a petition for a contested case in this matter with the Office of Administrative Hearings. 

15.
At the administrative hearing, Mr. Vang Kue, Ms. Chanthapheng’s husband appeared on behalf of Respondent.  Petitioner’s counsel waived its objections to Mr. Kue appearing on behalf of Respondent’s corporation.  

16.
Mr. Kue explained that Respondent’s business is careful in serving alcoholic beverages, and spent a lot of money obtaining its alcoholic beverage permits.  Mr. Kue indicated that Mr. Davis was a regular customer at Respondent’s business.  Mr. Kue further asserted that Agent Myers lied in his violation report when he reported that bartender McComas told Agent Myers that he never asked for Mr. Davis’ identification.  Mr. Kue contended that McComas never made that statement to Agent Myers.  

17.
While Mr. Kue did see Mr. Davis at the establishment on January 11, 2004, Mr. Kue was not present at the establishment when Agent Myers arrived.  Mr. Kue failed to present any other witnesses at the hearing, such as Mr. McComas, to support his assertion that Agent Myers was lying in his violation report regarding McComas’ statements to Myers.  

18.
Respondent failed to produce competent or sufficient evidence to establish any defense pursuant to N.C. Gen. Stat. §18B-302(d) to the subject sale to underage violation. 

CONCLUSIONS OF LAW

Based upon the following Findings of Fact, the undersigned concludes:

1.
N.C. Gen. Stat. § 18B-302(a)(1) provides:


(a)
Sale – It shall be unlawful for any person to:

(1)
Sell or give malt beverages or unfortified wine to anyone less than     21 years old;

2.
N.C. Gen. Stat. §18B-302(d) provides, in pertinent part:

Defense – It shall be a defense to a violation of subsection (a) of this section if the seller:

(1)      Shows that the purchaser produced a driver's license, a special identification card issued under G.S. 20‑37.7, a military identification card, or a passport, showing his age to be at least the required age for purchase and bearing a physical description of the person named on the card reasonably describing the purchaser; or

(2)       Produces evidence of other facts that reasonably indicated at the time of sale that the purchaser was at least the required age.

3.
Petitioner has the burden of proving by a preponderance of evidence that Respondent’s employee violated N.C. Gen. Stat. § 18B-302(a)(1) by selling malt beverages to a person less than 21 years old on January 11, 2004.



4.
Respondent has the burden of proving by a preponderance of evidence that a N.C. Gen. Stat. § 18B-302(d) defense exists in this case.

5.
On January 11, 2004,  Respondent’s employee sold alcoholic beverages to James Alexander Davis, a person less than 21 years of age, on the licensed premises in violation of  N.C. Gen. Stat. § 18B-302(a)(1).

6.
Respondent failed to establish a valid defense under N.C. Gen. Stat. § 18B-302(d)(1) or (2) to its employee’s January 11, 2004 sale to underage violation of N.C. Gen. Stat. § 18B-302(a)(1).

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned determines that Petitioner’s decision to seek a 20 day suspension of Respondent’s alcoholic permits, with the last 10 days of such suspension being avoided upon payment of a $500.00 fine, for the above violation, should be UPHELD.  

NOTICE  AND ORDER
N.C. Alcoholic Beverage Control Commission is the agency that will make the Final Decision in this contested case.  As the final decision-maker, that agency is required to give each party an opportunity to file exceptions to this proposal for decision, to submit proposed findings of fact, and to present oral and written arguments to the agency pursuant to G.S. 150B-40(e).

It is hereby ordered that the agency serve a copy of the final decision on the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, N.C. 27699-6714, in accordance with G.S. 150B-36(b).


This the 10th day of February, 2005.

_________________________________

Melissa Owens Lassiter

Administrative Law Judge
