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)
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                     DECISION



v.



)
                  







)

Faal Group International, LLC

)

T/A Crown Central,



)



Respondent.


)

______________________________________________________________________________


THIS MATTER coming before the undersigned Augustus B. Elkins II, Administrative Law Judge, a hearing was conducted on March 1, 2005 in Raleigh, North Carolina.  Appearing for the Petitioner was K. Renee Cowick, Assistant Counsel, NC ABC Commission.  The Respondent did not appear nor did any representative for the Respondent appear.


After reviewing the record proper including the Petitioner’s Motion for Sanctions, the Undersigned hereby makes the following Findings of Fact and Conclusions of Law.  
STANDARD OF REVIEW

Rules regarding Sanctions that may be imposed by the Office of Administrative Hearings state, “if a party fails to appear at a hearing or fails to comply with an interlocutory order of an administrative law judge, the administrative law judge” may dismiss or grant the motion or petition.  See 26 NCAC 03 .0114 (a).  Whether a party or his attorney has manifested an intent to thwart the progress of an action or has engaged in some delaying tactic may be inferred from the facts surrounding the delay in the prosecution of the case.  See Link v. Wabash R.R. Co., 370 U.S. 626, 633, 82 S.Ct. 1386, 1393, 8 L.Ed.2d 734, 739-40 (1962).  

FINDINGS OF FACT

1.
Respondent has held Malt Beverage permits since November 2003 at a business known as Crown Central located at 1007 North Miami Boulevard, Durham, North Carolina 27703.

2.
The Office of Administrative Hearings scheduled a hearing for this matter for March 1, 2005, in Raleigh, North Carolina.

3.
The Office of Administrative Hearings mailed a Notice of Hearing to both parties on February 11, 2005.  Petitioner received Notice of Hearing on February 14, 2005.  Respondent’s Notice of Hearing has not been returned to the Office of Administrative Hearings as undeliverable.

4.
The undersigned Administrative Law Judge, the requested Hearing Assistant and the Petitioner's attorney and witnesses were present at the Office of Administrative Hearings, Lee House Hearing Room, at 9:30 a.m. on March 1, 2005 for the contested case hearing.

5.
Respondent was not present nor was a representative of the Respondent present at 9:30 a.m. on March 1, 2005 for the contested case hearing.  The undersigned Administrative Law Judge waited until 10:00 a.m. to allow Respondent time to appear for the contested case hearing.  Respondent failed to appear at the March 1, 2005 hearing and no representative for the Respondent appeared.  Further no communication from Respondent was made to explain the absence.

6.
On March 22, 2005, the Petitioner filed a Motion for Sanctions with the Office of Administrative Hearings for failure of the Respondent to appear at the March 1, 2005 Administrative Hearing.

7.
The Respondent has manifested an intention to thwart the progress of this contested case by his failure to appear for hearing after official notice.  The Undersigned determines that sanctions are appropriate and would best serve the interests of justice.

CONCLUSIONS OF LAW

1.
The Office of Administrative Hearings has jurisdiction in this matter.

2.
26 NCAC 03 .0114(a) states in pertinent part:

If a party fails to appear at a hearing ...., the Administrative Law Judge may:

(1)
Find that the allegations of or the issues set out in the notice of hearing or other pleading may be taken as true or deemed proved without further evidence.

3.
As the Respondent failed to appear at the March 1, 2005 Administrative Hearing, the undersigned Administrative Law Judge hereby imposes Sanctions and concludes that the allegations as set out in the Petitioner’s petition are deemed proved without further evidence.  

4.
Based on the foregoing, on April 30, 2004, the Respondent violated the ABC laws as follows:

Respondent’s employee, Sheikh Kah, sold a malt beverage to Renita Watlington, a person less than 21 years old, in violation of NCGS §18B-302(a)(1).

DECISION

NOW, THEREFORE, based on the foregoing, the Undersigned hereby finds proper authoritative support of the Conclusions of Law noted above and grants the Petitioner’s Motion for Sanctions.  The Undersigned finds that it is proper and lawful that the ABC Commission suspends the Respondent’s ABC permits for ten (10) days and assesses a $500.00 penalty.  

NOTICE

The agency making the final decision in this contested case is required to give each party an opportunity to file exceptions and to present written arguments regarding this Decision issued by the Undersigned in accordance with N. C. Gen. Stat. § 150B-36.

In accordance with N.C. Gen. Stat. § 150B-36 the agency shall adopt each finding of fact contained in the Administrative Law Judge’s decision unless the finding is clearly contrary to the preponderance of the admissible evidence.  For each finding of fact not adopted by the agency, the agency shall set forth separately and in detail the reasons for not adopting the finding of fact and the evidence in the record relied upon by the agency.  Every finding of fact not specifically rejected as required by Chapter 150B shall be deemed accepted for purposes of judicial review.  For each new finding of fact made by the agency that is not contained in the Administrative Law Judge’s decision, the agency shall set forth separately and in detail the evidence in the record relied upon by the agency establishing that the new finding of fact is supported by a preponderance of the evidence in the official record. 

The agency shall adopt the decision of the Administrative Law Judge unless the agency demonstrates that the decision of the Administrative Law Judge is clearly contrary to the preponderance of the admissible evidence in the official record.  The agency that will make the final decision in this case is the NC Alcoholic Beverage Control Commission. 

IT IS SO ORDERED.



This the 24th day of March, 2005.

_______________________________

Augustus B. Elkins II

Administrative Law Judge
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