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))))
	DECISION


On August 28, 2008, Administrative Law Judge Melissa Owens Lassiter conducted an administrative hearing in this contested case in High Point, North Carolina.  

APPEARANCES

For Petitioner:

LoRita K. Pinnix





Assistant Counsel





4307 Mail Service Center




Raleigh, NC 27699-4307


For Respondent:
Michael Daniel Claire, Pro Se



T/A Par 3 Bistro




3870 Bethania Station Road




Winston Salem, NC 27106

ISSUE


Whether Respondent’s employee failed to purchase malt beverages only from a licensed wholesaler who maintains a place of business in this State on or about January 4, 2007 in violation of N.C. Gen. Stat. § 18B-1006(h)?

EXHIBITS ADMITTED INTO EVIDENCE


For Petitioner:

1, 2


For Respondent:
None

FINDINGS OF FACT
Background Facts

1.
At all times relevant to this case, Respondent held on-premise malt beverage, unfortified wine, fortified wine, and mixed beverage restaurant permits for Par 3 Bistro, 3870 Bethania Station Road, Winston-Salem, NC 27106.  On May 20, 2006, Petitioner issued a written warning to Respondent for violating the ABC laws by failing to deface and dispose of spirituous liquor bottles, and selling unfortified wine not approved by the ABC Commission.  This was the only previous action Petitioner has taken against Respondent’s ABC permits.  

2.
On May 18, 2007, Petitioner issued a Notice of Alleged Violation to Respondent advising Respondent that the following violation of the NC Alcoholic Beverage laws (“ABC”) had occurred:

Permittee’s employee, Michael Claire, failed to purchase malt beverages only from a wholesaler who maintains a place of business in this State and has a proper permit, on January 4, 2007 at 5:30 p.m., in violation of N.C. Gen. Stat. § 18B-1006(h).

3.
On August 13, 2007, Petitioner filed a contested case petition with the Office of Administrative Hearings alleging that Respondent had violated the ABC laws in the above-cited manner. Petitioner seeks to impose a five-day suspension of Respondent’s ABC permits, and impose a $500.00 fine upon Respondent.  

4.
On August 12, 2008, the undersigned was assigned to conduct a contested case hearing in this case. 

Evidence Presented at Hearing

5.
In January 2007, Alcoholic Law Enforcement Agent Benny Haynes received a complaint that Respondent had bought beer from other than a licensed wholesaler.  On January 4, 2007, Agent Haynes visited Respondent’s business to inspect the licensed premises and follow-up on the received complaint.  Haynes entered Respondent’s business and observed four (4) 355 ml bottles of Samuel Adams, a malt beverage, located inside a cooler on the licensed premises.  A “sell-by date” of March 2007 was located on these beverages. 

6.
Respondent advised Agent Haynes that he had purchased the subject Samuel Adams beverages from the appropriate vender.  Haynes interviewed Respondent.  Respondent answered, “No” when Agent Haynes asked if Respondent had purchased any malt beverages in 2007.  Respondent advised that he had purchased beer in the middle of 2006.  When Haynes asked Respondent who had he bought his Samuel Adams product from, Respondent responded, “American Premium.”  However, Respondent was unable to produce an invoice to Agent Haynes showing that he purchased the malt beverages from a licensed wholesaler.  

a.
Agent Haynes examined all of Respondent’s 2006 alcoholic beverage distributors’ invoices.  Haynes did not locate any invoice denoting Respondent’s purchase of Samuel Adams beer from a licensed wholesaler.  

b.
Haynes observed only one invoice, dated July 2006, reflecting any malt beverage product purchase and delivery. 

7.
Haynes contacted American Premium Beverage, the only licensed wholesaler who sells Samuel Adams malt beverages in Respondent’s area, and requested any invoices from 2006 that reflected Respondent had purchased Samuel Adams from American Premium.  American Premium advised Haynes that it had not sold any Samuel Adams beer to Respondent’s account in 2006.  

8.
Haynes also contacted Boston Beer Company, the Samuel Adams manufacturer, to determine when the malt beverages he saw on Respondent’s premises had been manufactured.  Haynes learned that Samuel Adams malt beverages are manufactured approximately 5 months before the “sell-by date” listed on the bottle.  Haynes concluded that based on the March 2007 “sell-by” date on the four bottles of Samuel Adams Haynes saw on Respondent’s premises, that product would have been manufactured in late October 2006.

9.
At some point, one of Respondent’s waitresses advised Respondent that a customer had brought six bottles of Samuel Adams beer onto the licensed premises to drink during dinner.  The customer drank 2 of the bottles, and left the other four bottles on the premises.  Respondent told Agent Haynes this information, but he could not tell Haynes the customer’s name or when the customer brought the subject beer onto the premises.  

10.
 On January 23, 2007, Agent Haynes issued Respondent a citation for purchasing malt beverages from someone other than a licensed wholesaler, and submitted a violation report to Petitioner.  

11.
At hearing, Respondent indicated that the customer’s four bottles of Samuel Adams remained in the cooler on his premises from December 2006 until January 4, 2007 when Agent Haynes visited Respondent’s restaurant.  
12.
Respondent’s explanation of the presence of the Samuel Adams beer on his premises may have been true.  However, it is not believable that Respondent would not have known where the malt beverages in his restaurant’s cooler came from, when Respondent’s invoices showed Respondent’s only malt beverages purchase was in July 2006, approximately 6 months before the alleged violation occurred.  It is also not credible that Respondent thought he had purchased the Samuel Adams beer at issue from American Premium wholesaler when Respondent’s invoices showed Respondent had not bought any Samuel Adams beer from a licensed wholesaler in 2006.  
CONCLUSIONS OF LAW


1.
The Office of Administrative Hearings has subject matter and personal jurisdiction in this contested case.  The parties received proper notice of the hearing in this matter.  To the extent that the Findings of Fact contain Conclusions of Law, or that the Conclusions of Law are Findings of Fact, they should be so considered without regard to the given labels.


2.
N.C. Gen. Stat. § 18B-1006(h) provides:

A retail permittee may purchase malt beverages, unfortified wine, or fortified wine only from a wholesaler who maintains a place of business in this State and has the proper permit. 


3.
A preponderance of the evidence at hearing showed that on or before January 4, 2007, Respondent, a permittee with a malt beverage permit, failed to purchase malt beverages only from a licensed wholesaler who maintains a business in North Carolina in violation of N.C. Gen. Stat. § 18B-1006(h).  


4.
Based on the preponderance of the evidence, Respondent’s explanation of the presence of 4 bottles of Samuel Adams on his licensed premises was not believable, and did not sufficiently rebut Petitioner’s evidence.  

5.
Based on a preponderance of the evidence, Petitioner acted properly in seeking to suspend Respondent’s ABC permits for five days, and in seeking to impose a $500.00 fine on Respondent. 

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned determines that the Respondent should impose a five-day suspension of Respondent’s ABC permits, and impose a $500.00 fine upon Respondent. 

ORDER AND NOTICE

The North Carolina Alcoholic Beverage Control Commission will make the Final Decision in this contested case.  N.C. Gen. Stat. § 150B-36(b), (b1), (b2), and (b3) enumerate the standard of review and procedures the agency must follow in making its Final Decision, and adopting and/or not adopting the Findings of Fact and Decision of the Administrative Law Judge.

Pursuant to N.C. Gen. Stat. § 150B-36(a), before the agency makes a Final Decision in this case, it is required to give each party an opportunity to file exceptions to this decision, and to present written arguments to those in the agency who will make the Final Decision.  N.C. Gen. Stat. 150B-36(b)(3) requires the agency to serve a copy of its Final Decision on each party, and furnish a copy of its Final Decision to each party’s attorney of record and to the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC  27699-6714.

This the 7th of October, 2008.

_______________________________

Melissa Owens Lassiter

Administrative Law Judge
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