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	DECISION



This contested case was heard and being heard before J. Randall May, Administrative Law Judge, on February 3, 2009 in Charlotte, North Carolina in accordance with N.C.G.S. Chapter 150B and the Rules of Contested Case Hearings in the Office of Administrative Hearings.

APPEARANCES


For Petitioner:

James E. Kirkley, III, pro se

For Respondent:
LoRita K. Pinnix, Assistant Counsel





North Carolina Alcoholic Beverage





Control Commission, Raleigh, North Carolina

ISSUES

Whether Petitioner’s establishment has failed to qualify as an establishment that is organized and operated solely for a social, recreational, patriotic, or fraternal purpose and that is not open to the general public, but is open only to members of the organization and their bona fide guests, as required by N.C.G.S. 18B-1000(5)?
FINDINGS OF FACT


From official documents in the file, sworn testimony of the witnesses, and other competent and admissible evidence, it is found as a fact that:


1.
The parties received notices of hearing more than fifteen (15) days before the hearing.


2.
S K NetCafe, Inc. T/A S K NetCafe is a business located at 1425 Elizabeth Avenue in Charlotte, North Carolina.

3.
Petitioner, submitted an application to Respondent for a Mixed Beverage Private Club permit in March, 2008. Petitioner received a temporary permit for the sale of mixed beverages from the Respondent on March 26, 2008.

4. 
Petitioner currently holds a Malt Beverage on premise permit and a Unfortified Wine on premise permit (T. p. 12) Those permits are not at issue in this action.
5.
On April 22, 2008, Agent Quereshi visited S K NetCafe to see paperwork regarding Petitioner’s application for a mixed beverages permit. The business was missing membership applications and membership cards. Agent Quereshi found patrons in the business who were not members of the private club. Agent Quereshi issued a written warning to the business for failure to have the proper paperwork at the business and allowing a private club to be open to the public. (T. p. 20, 21, 22)

6.
Prior to May 30, 2008, Alcohol Law Enforcement Agent Omar Quereshi visited Petitioner’s business for the purpose of conducting an initial inspection as part of the application investigation (T. p. 15, 17). When he requested to see membership applications, the employee he spoke to did not know that the business was a private club opened only to members and their guests and was allowing nonmembers into the business. Agent Quereshi questioned a patron in the business about his membership and the patron did not have a membership card. (T. p. 17, 18)

7.
On May 30, 2008, Agent Quereshi visited S K NetCafe for a prearranged meeting with James Kirkley, owner of the business. Agent Quereshi found incomplete paperwork, no membership applications, no alphabetized membership roster and found that there was no three-day waiting period for membership at the location. Agent Quereshi found patrons in the business that day who were not members of the private club. (T. p. 19, 20, 32)
8.
On October 3, 2008, Agent Quereshi visited S K NetCafe to conduct a routine inspection. There were approximately 25 to 30 people at the business and there was music and dancing. A patron who was cited for being under 21 years old and buying a malt beverage, was not a member of the club and was the guest of a member who had applied for membership two days earlier. (T. p. 24, 25, 26, 27, 29)
9.
On November 20, 2007, Agent Quereshi visited S K NetCafe to see paperwork regarding a prior mixed beverages application by Petitioner at this location. A written warning was issued to the business at that time for allowing the private club to be open to the public and not having the necessary private club paperwork. (T. p. 22, 23)

10.
Agent Quereshi had spoken to Mr. Kirkley prior to 2008 about requirements for private club permits, including membership applications and the three-day waiting period requirement. (T. p. 15)

11.
On October 20, 2008, an Official Notice of Rejection was sent by Respondent to Petitioner disapproving Respondent’s application for a Mixed Beverages Private Club permit and revoking the temporary permit. The reason for the disapproval was: 

Failed to qualify as an establishment that is organized and operated solely for a social, recreational, patriotic or fraternal purpose and that is not open to the general public, but is open only to members of the organization and their bona fide guests, as required by N.C.G.S. 18B-1000(5)?

12.
Agent Quereshi has seen between twenty and one hundred membership applications at S K NetCafe. Petitioner put on evidence that the business has over 1000 members. (T. p. 41, 44, 47, 64)

Based on the foregoing Findings of Fact, the undersigned Administrative Law Judge makes the following:

CONCLUSIONS OF LAW


1.
The Office of Administrative Hearing has jurisdiction in this matter.


2.
North Carolina General Statute Section 18B-1000(5) provides in pertinent part that a private club is an establishment that is organized and operated solely for a social, recreational, patriotic or fraternal purpose and that is not open to the general public, but is open only to members of the organization and their bona fide guests.

3.
North Carolina Administrative Code 2S.0107(c)(4) provides in pertinent part that each approved completed application for membership must be retained in the organization’s permanent records as long as the individual’s membership continue.
4.
North Carolina Administrative Code 2S.0107(c)(6) provides in pertinent part that a private club must issue written or printed evidence of membership to each members, which evidence of membership or other reasonably reliable document of identification shall be in the possession of each member present on the licensed premises.
5.
Petitioner’s business was routinely opened to the public and does not meet the criteria for a private club and the business failed to maintain on the licensed premises membership applications and other paperwork required for a private club.
6.
Petitioner has failed qualify as a private club as required by N.C.G.S. 18B-1000(5).
DECISION


Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned Administrative Law Judge recommends that the Notice of Rejection by Respondent be upheld and Petitioner’s application for a Mixed Beverages Private Club permits should be denied.

ORDER


It is hereby ordered that the agency serve a copy of the final decision on the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6714, in accordance with North Carolina General Statute 150B-36(b).

NOTICE


The agency making the final decision in this contested case is required to give each party an opportunity to file exceptions to this recommended decision and the present written arguments to those in the agency who will make the final decision. G.S. 150B-36(a).


The agency is required by G.S. 150B-36b to serve a copy of the final agency decision on all parties and to furnish a copy to the parties’ attorney on record and to the Office of Administrative Hearings.


The agency that will make the final decision in this contested case is the N.C. Alcoholic Beverage Control Commission.


This is the 14th day of April, 2009.








____________________








J. Randall May
Administrative Law Judge
