	STATE OF NORTH CAROLINA
	                                                IN THE OFFICE OF

	
	ADMINISTRATIVE HEARINGS

	COUNTY OF GUILFORD
	                                                           09 ABC 5209

	
	


	N.C. ALCOHOLIC BEVERAGE CONTROL COMMISSION 

Petitioner,

v.

Bee Nui Carson,
T/A Big Boys Market,   

Respondent.             
	
	))))))))
	ORDER 


_____________________________________________________________________________

THIS MATTER is before the undersigned Selina M. Brooks, Administrative Law Judge, , based upon the Respondent’s failure to comply with an interlocutory order of the Administrative Law Judge. The undersigned having considered the entire procedural record finds that this case is ripe for disposition on the issue of whether sanctions should be imposed upon the Respondent pursuant to NCGS § 150B-33(b)(10) and 26 NCAC 3 .0114?

FINDINGS OF FACT
1.
Petitioner filed a Petition on September 16, 2009 and requested an administrative hearing to determine whether Respondent had violated the ABC laws.

2.
On  September 21, 2009, the undersigned Administrative Law Judge issued an Order for Prehearing Statements requiring each party to file such Prehearing Statement within 30 days of the date of the Order.  On October 6, 2009, Petitioner filed a Prehearing Statement with the Office of Administrative Hearings.  Petitioner sent a copy of its Prehearing Statement to the Respondent on the same date.
4. On November 23, 2009, Petitioner filed a Motion for Sanctions on the ground that Respondent has not filed a Prehearing Statement as required by Order of the Undersigned.  A Request for Response to Motion was sent to Respondent on November 24, 2009, requiring a Response be filed by December 8, 2009.

5. That as of the date of this Order, Respondent has failed to file a Prehearing Statement or Response to the Motion for Sanctions.
CONCLUSION OF LAW
Based upon the foregoing Findings of Fact, the undersigned Administrative Law Judge makes the following Conclusions of Law:

1. The Office of Administrative Hearings has jurisdiction in this matter.

2. 26 NCAC 3 .0114(a) states in pertinent part:

If a party fails to comply with an interlocutory order……., the Administrative Law Judge may: (1) find the allegations of or issues set out in the Notice of Hearing or other pleading as true or deemed proved without further evidence.
3. NCGS §150B-33(b)(10) gives authority to the Administrative Law Judge to impose sanctions under Chapter 3 of Title 26 of the North Carolina Administrative Code.
DECISION

NOW THEREFORE, based on the foregoing and on its own motion, the undersigned hereby finds the allegations and facts Petitioner has set out in its Notice of Alleged Violation, Violation Report, Petition and Prehearing Statement as true and deemed proved without further evidence.

ORDER

The Respondent shall pay a monetary penalty to the North Carolina Alcoholic Beverage Control Commission of $1,000.00 on or before February 5, 2010 and Respondent’s ABC permits shall be suspended for 40 days beginning February 12, 2010.
NOTICE
 
The North Carolina Alcoholic Beverage Control Commission is the agency that will make the final decision in this contested case. N.C. Gen. Stat. § 150B-36(b), (b1), (b2), and (b3) enumerate the standard of review and procedures the agency must follow in making its Final Decision, and adopting and/or not adopting the Findings and Decision of the Administrative Law Judge.


Pursuant to N.C. Gen. Stat.§ 150B-36(a), before the agency makes a Final Decision in this case, it is required to give each party and opportunity to file exceptions to this decision, and to present written arguments to those in the agency who will make the Final Decision. N.C. Gen. Stat. § 150B-36(b)(3) requires the agency to serve a copy of its Final Decision on each party, and furnish a copy of its Final Decision to each party’s attorney of record and to the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6714.


This 10th day of December, 2009







________/s/___________








Selina M. Brooks







Administrative Law Judge

