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Description of rule changes: 
 
See proposed rule changes in Appendix A. 
 
26 NCAC 03 .0103 
The rule is being amended to reflect that if a filing fee is not paid or the incorrect fee is paid at the time 
of filing, the Office of Administrative Hearings (“OAH”) shall notify the petitioner in writing and permit a 
late payment of the fee.  The party will then have 60 days from the petition filing date to pay the correct 
filing fee or the Administrative Law Judge ( “ALJ”) may dismiss the case.  Further, the rule states that 
OAH will follow G.S.  150B-23.2(d) and 26 NCAC 03 .0105 (see Appendices B and C, respectively), which 
requires the filing fee to be refunded in contested cases in which the State is the losing party.   
 
26 NCAC 03 .0132 
This adoption sets forth the methodology an Administrative Law Judge (“ALJ”) will use in assessing 
attorney, staff and witness fees to be borne by the State when such an award is made pursuant to G.S. 
150B-33(b)(11). 
 
 
Reason for rule changes: 
 
26 NCAC 03 .0103 
Session Law 2009-451 Section 21A.1 established filing fees for contested cases filed at OAH (see 
Appendix B).   The statute stated that the fee could be up to $125, but OAH had the ability to charge less 
through rule.  OAH promulgated such a rule (26 NCAC 03 .0103) in October 2009 and began collecting 
the filing fees at that time.  Rule 26 NCAC 03 .0103 established a three tiers of filing fee: $125 for cases 
involving permits, certificates of need and appeals where the amount in controversy was over $50,000; 
$20 for cases not meeting those requirements; and $0 for those filing in forma pauperis and those filing 
federally mandated actions, such as appeals regarding Medicaid eligibility or receipt of services. 
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This provision requiring the filing fee be refunded when the State lost the contested case hearing was 
established at the same time as the requirement establishing filing fees.  It is also required by Rule 26 
NCAC 03 .0105(7), and is not a new requirement.  [The fiscal note for Rule .0105 approved by OSBM in 
May 2010, and the rule text can be found in Appendix C.]  The amendment to this rule repeats that 
requirement that the filing fee will be refunded in the contested case where the State is the losing party. 
 
In addition, the amendment will allow a party who fails to pay the correct filing fee to do so within 60 
days from the filing date. 
 
26 NCAC 03 .0132 
G.S. 150B-33(b)(11) allows an ALJ to award reasonable attorney and witness fees against a State agency 
after making findings that the agency has either acted arbitrarily and capriciously and substantially 
prejudiced the petitioner’s rights or in certain state personnel cases.  This rule sets forth the 
methodology the ALJ will use in determining the amount of the award. 
 
Fiscal Analysis: 
 
Rule 26 NCAC 03 .0103 
The new language in Paragraph (g) sets out a revised procedure that OAH will notify the filing party in 
writing if the correct filing fee was not submitted at the time of filing. Prior to this rule amendment, the 
filing was deemed “incomplete” by the Clerk’s Office and the petitioner was sent notification. This 
procedure change has no fiscal impact on current OAH operations and eliminates unnecessary delays in 
the case moving forward. 
  
The proposed amendment to Paragraph (h) of this rule simply repeats a requirement set forth in Rule 26 
NCAC 03 .0105, and therefore, is not expected to create any fiscal impact. 
 
Rule 26 NCAC 03 .0132 
This rule clarifies how an ALJ will determine the reasonable attorney and witness fees.  It is important to 
note that G.S. 150B-33(b)(11) clearly states that its solely within the ALJ’s discretion to award these fees 
if certain findings are made.   
 
Personnel cases were appealed to the State Personnel Commission until Session Law 2012-187 
established that OAH would have the final authority in these matters.  Thus, prior to 2012, OSP had the 
ability to order attorney and witness fees.  That Commission provided for the determination of these 
fees through Rule 25 NCAC 01B .0438, the text of which is substantially similar to the proposed OAH 
rule. In terms of personnel cases, OAH anticipates no change in the fiscal impact of this rule since the 
OAH rule mirrors the former OSP rule for awarding fees. 
 
To date, no ALJ has awarded attorney fees against an agency for acting arbitrarily and capriciously and 
substantially prejudicing the petitioner’s rights. Given that these fees are discretionary and contingent 
upon the ALJ making specific findings, OAH cannot state with any certainty how often these will be 
awarded, and any amount provided in this note will be speculative.  The ALJ may award attorney fees 
but has no way of knowing if the fees are paid. 
  



APPENDIX A: Proposed Rule Changes 

 

26 NCAC 03 .0103 is proposed for amendment as follows: 

 

26 NCAC 03 .0103 COMMENCEMENT OF CONTESTED CASE: NOTICE AND FILING FEE 

(a)  A contested case in the Office of Administrative Hearings is commenced by the filing of a petition as required 

by G.S. 150B-23 and payment of the appropriate filing fee (if a fee is required by G.S. 150B-23.2). 

(b)  Within five days of filing a petition to commence a contested case, the Chief Administrative Law Judge shall 

assign an administrative law judge to the case.  Within ten days of the filing of a petition commencing a contested 

case, the chief hearings clerk of the Office of Administrative Hearings shall serve a Notice of Contested Case Filing 

and Assignment upon all who are parties to the dispute.  The notice shall contain the following: 

(1) Name of case and date of filing; 

(2) Name, address, and telephone number of the administrative law judge; and 

(3) A request that the party send within 30 days a copy of the document constituting the agency action 

that caused the filing of the petition. 

(c)  In contested cases commenced by a person aggrieved involving the following causes of action, the petitioner 

shall pay a filing fee of one hundred twenty-five dollars ($125.00): 

(1) Contested cases challenging certificate of need filed pursuant to G.S. 131E-188; 

(2) Contested cases challenging permit actions under G.S. 143-215.1, G.S. 143-215.10C, G.S. 143-

215.15, and G.S. 143-215.108; 

(3) Contested cases where the amount in controversy is fifty thousand dollars ($50,000) or greater. 

(d)  In contested cases commenced by a person aggrieved which do not involve the causes of action listed in 

Paragraph (c) of this Rule, the petitioner shall pay a fee of twenty dollars ($20.00). 

(e)  The filing fee shall be waived in a contested case in which the petition is filed in forma pauperis and supported 

by such proofs as are required in G.S. 1-110.  A petitioner seeking to have the filing fee waived under this Paragraph 

shall file the appropriate OAH form with the chief hearings clerk simultaneously when filing the petition for a 

contested case. 

(f)  The filing fee shall be waived in a contested case involving a mandated federal cause of action. 

(g) If the filing fee is not paid or is paid in an incorrect amount at the time of filing, the Office of Administrative 

Hearings shall notify the petitioner in writing and permit a late payment of the filing fee to be made within 60 days 

of the date the petition was filed.  If the filing fee is not paid as provided herein, the petition may be dismissed at the 

discretion of the assigned Administrative Law Judge. 

(h) The filing fee shall be refunded in a contested case in which the losing party is the State as set forth in Rule 

.0105 of this Section.  

(g)(i) The method of payment shall be: 

(1) cash; 

(2) money order; 

(3) certified check; or 

(4) check drawn on an attorney's trust or operating account. 

 

History Note: Authority G.S. 7A-751; 150B-23; 150B-23.2; 150B-33; 

Eff. August 1, 1986; 

Amended Eff. October 1, 1991; November 1, 1987; September 1, 1986; 

Emergency Amendment Eff. October 1, 2009; 

Temporary Amendment Eff. December 1, 2009; 

Amended Eff. ____________________; October 1, 2010. 



26 NCAC 03 .0132 is proposed for adoption as follows: 

 

26 NCAC 03 .0132 ASSESSMENT OF REASONABLE ATTORNEY AND WITNESS FEES BY THE 

ADMINISTRATIVE LAW JUDGE 

(a)  In ordering the assessment of attorney fees pursuant to G.S. 150B-33(b)(11), the administrative law judge shall 

award: 

(1) attorney fees at a reasonable hourly rate based on the prevailing market rate but at a rate no higher 

than the fee agreement between the parties; 

(2) Law Clerk, Paralegal, or Legal Assistant fees at a reasonable hourly rate based on the prevailing 

market rate but at a rate no higher than the fee agreement between the parties; and 

(3) travel time at a maximum rate of one half the applicable hourly attorney or legal support staff fee 

rate. 

(b) Attorney and witness fees shall be documented by an itemized, per activity, accounting of the hours expended, in 

addition to a copy of the fee agreement between the parties and any relevant receipts or other documentation of prior 

payment. 

(c)  In determining the prevailing market rate in Subparagraph (a)(1) of this Rule, the administrative law judge shall 

consider the complexity of the case and  the experience of the attorney. The fee shall be commensurate with others 

in the area with similar experience and expertise. 

 

History Note: Authority G.S. 7A-751; 150B-33(b)(11); 

Eff. ____________________. 

  



APPENDIX B: Session Law  2009-451 

 

PART XXIA. OFFICE OF ADMINISTRATIVE HEARINGS 

  

FEES FOR FILING CONTESTED CASE HEARINGS BEFORE THE OFFICE OF ADMINISTRATIVE 

HEARINGS 

SECTION 21A.1.(a)  G.S. 150B-23(a) reads as rewritten: 

"(a)       A contested case shall be commenced by paying a fee in an amount established in G.S. 150B-23.2 and 

by filing a petition with the Office of Administrative Hearings and, except as provided in Article 3A of this Chapter, 

shall be conducted by that Office. The party who files the petition shall serve a copy of the petition on all other 

parties and, if the dispute concerns a license, the person who holds the license. A party who files a petition shall file 

a certificate of service together with the petition. A petition shall be signed by a party or a representative of the party 

and, if filed by a party other than an agency, shall state facts tending to establish that the agency named as the 

respondent has deprived the petitioner of property, has ordered the petitioner to pay a fine or civil penalty, or has 

otherwise substantially prejudiced the petitioner's rights and that the agency: 

(1)        Exceeded its authority or jurisdiction; 

(2)        Acted erroneously; 

(3)        Failed to use proper procedure; 

(4)        Acted arbitrarily or capriciously; or 

(5)        Failed to act as required by law or rule. 

The parties in a contested case shall be given an opportunity for a hearing without undue delay. Any person 

aggrieved may commence a contested case hereunder. 

A local government employee, applicant for employment, or former employee to whom Chapter 126 of the 

General Statutes applies may commence a contested case under this Article in the same manner as any other 

petitioner. The case shall be conducted in the same manner as other contested cases under this Article, except that 

the State Personnel Commission shall enter final decisions only in cases in which it is found that the employee, 

applicant, or former employee has been subjected to discrimination prohibited by Article 6 of Chapter 126 of the 

General Statutes or in any case where a binding decision is required by applicable federal standards. In these cases, 

the State Personnel Commission's decision shall be binding on the local appointing authority. In all other cases, the 

final decision shall be made by the applicable appointing authority." 

SECTION 21A.1.(b)  Chapter 150B of the General Statutes is amended by adding a new section to 

read: 

"§ 150B-23.2.  Fee for filing a contested case hearing. 

(a)        Filing Fee. – In every contested case commenced in the Office of Administrative Hearings by a person 

aggrieved, the petitioner shall pay a filing fee, and the administrative law judge shall have the authority to assess that 

filing fee against the losing party, in the amount of one hundred twenty-five dollars ($125.00), unless the Office of 

Administrative Hearings establishes a lesser filing fee by rule.  

(b)        Time of Collection. – All fees that are required to be assessed, collected, and remitted under subsection 

(a) of this section shall be collected by the Office of Administrative Hearings at the time of commencement of the 

contested case (except in suits in forma pauperis).  

(c)        Forms of Payment. – The Office of Administrative Hearings may by rule provide for the acceptable 

forms for payment and transmission of the filing fee. 

(d)        Wavier or Refund. – The Office of Administrative Hearings shall by rule provide for the fee to be 

waived in a contested case in which the petition is filed in forma pauperis and supported by such proofs as are 

required in G.S. 1-110 and in a contested case involving a mandated federal cause of action. The Office of 

Administrative Hearings shall by rule provide for the fee to be refunded in a contested case in which the losing party 

is the State." 

SECTION 21A.1.(c)  This section becomes effective October 1, 2009, and applies to contested cases 

filed on or after that date. 



APPENDIX C: Rule .0105 

 

26 NCAC 03 .0105             DUTIES OF THE ADMINISTRATIVE LAW JUDGE 

In conjunction with the powers of administrative law judges prescribed by G.S. 150B-33 and G.S. 150B-34, the 

administrative law judge shall perform the following duties, consistent with law: 

(1)           Hear and rule on motions; 

(2)           Grant or deny continuances; 

(3)           Issue orders regarding prehearing matters, including directing the appearance of the parties at a 

prehearing conference; 

(4)           Examine witnesses when deemed necessary to make a complete record and to aid in the full 

development of material facts in the case; 

(5)           Make preliminary, interlocutory, or other orders as deemed appropriate; 

(6)           Grant dismissal when the case or any part thereof has become moot or for other reasons; 

(7)           Order the State of North Carolina, when it is the losing party as determined by the presiding 

Administrative Law Judge, to reimburse the filing fee to the petitioner; and 

(8)           Apply sanctions in accordance with Rule .0114 of this Section. 

  

History Note:        Authority G.S. 7A-751(a); 8C-1, Rule 614; 150B-23.2; 150B-33; 150B-34; 

Eff. August 1, 1986; 

Amended Eff. April 1, 2001; February 1, 1994; November 1, 1987; 

Emergency Amendment Eff. October 1, 2009; 

Temporary Amendment Eff. December 1, 2009; 

Amended Eff. October 1, 2010; 

Temporary Amendment Eff. January 1, 2012; 

Amended Eff. November 1, 2012. 

 

  

 


