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Description of rule change 
The Office of Administrative Hearings (OAH) definition of “Service or Serve” now contains a provision 
that service or serve can be accomplished by “delivery by electronic mail with an attached file either in a 
format that is readily accessible to the  recipient.” This electronic delivery could result in a savings to the 
parties in postage, paper and copying costs if this option is used. However, there is no requirement that 
delivery must be done electronically; consequently, it is not possible to accurately determine what the 
savings will be.  
 
Reason for rule change   
The General Assembly enacted SL 2011-398 which gives OAH Administrative Law Judges final decision 

making in contested cases commenced on or after January 1, 2012 under Article 3 of GS 150B. OAH 

added electronic mail as a means of service so that OAH can make better use of existing technology as 

the business courts and federal courts have already done in moving towards a paperless system.  Parties 

in a contest case will also have the option of using electronic mail. 

 

Summary of impact 

To the extent that OAH, petitioners or respondents choose to exercise the option to serve documents 

via email or fax, this rule change will result in savings to these parties. The rule will not require any 

additional expenditure or distribution of state funds.  OAH does not anticipate that the private sector 

would incur a significant benefit from this rule that would result in the rule having a substantial 

economic impact. The average of the non-Medicaid case filings over the previous three years is 2,219. 

By rule 26 NCAC 03 .0401, the definition of “service or serve” does not apply to Medicaid cases. 

 

OAH chose a sample of 25% of case filings that involved local government as either a Petitioner or 

Respondent.  From this sample, OAH found that there were an average of 7 documents per case and 

there were an average of 9 pages in each document. 

mailto:Gene.cella@oah.nc.gov


If the local government entity sent these documents by certified mail, the following costs factors were 

used: 

1. cost for postage per certified mailing is $8.87 (based on an analysis of OAH costs for certified 

mail) 

2. the average cost per sheet of paper is $0.007 (based on OAH cost for paper)  

3. the average total cost per certified mailing, including paper is $8.93 each 

4. based on an average of 7 filings per case, the total cost per case would be $62.53 

If the local government entity sent these documents by regular mail the current rate of $0.44 per ounce 

is used.   Each document would cost .44 for postage or based on 7 filings per case, at total of $3.08 per 

case. 

 

 

Analysis of cost/benefit 

In the past three years, the number of case filings that involved local government as either a petitioner 

or respondent is: 

  

Year Number of Filings 

2009 43 

2010 74 

2011 78 

3-Year Average 65 

 

Assuming that going forward there would be about 65 cases per year that would involve the local 

government as a petitioner or respondent, the cost savings to the local governments would range 

between $200 and $4,065.  Based on an average of more than 2,000 non-Medicaid cases per year, state 

agencies could also see a reduction in their expenditures of up to $139,000, although it is unlikely that 

electronic mail be used for all cases. 

 

 

  

 

  



Appendix 1 

26 NCAC 03 .0102 is proposed for amendment as follows: 

 

26 NCAC 03 .0102 DEFINITIONS AND CONSTRUCTION 

(a)  The definitions contained in G.S. 150B-2 are incorporated herein by reference.  In addition, the following 

definitions apply: 

(1) "Chief Administrative Law Judge" means the person appointed according to G.S. 7A-752. 

(2) "File or Filing" means to place the paper or item to be filed into the care and custody of the chief 

hearings clerk of the Office of Administrative Hearings, and acceptance thereof by him, except 

that the administrative law judge may permit the papers to be filed with him in which event the 

administrative law judge shall note thereon the filing date.  All documents filed with the Office of 

Administrative Hearings, except exhibits, shall be in duplicate in letter size 8 1/2" by 11". 

(3) "Service or Serve" means personal delivery or, unless otherwise provided by law or rule, delivery 

by first class United States Postal Service mail or a licensed overnight express mail service, 

postage prepaid and addressed to the person to be served at his or her last known address.  A 

Certificate of Service by the person making the service shall be appended to every document 

requiring service under these Rules.  Service by mail or licensed overnight express mail is 

complete upon placing the item to be served, enclosed in a wrapper addressed to the person to be 

served, in an official depository of the United States Postal Service or upon delivery, postage 

prepaid and wrapped in a wrapper addressed to the person to be served, to an agent of the 

overnight express mail service. 

 "Service or Serve" means: 

(A) delivery by electronic mail with an attached file in a format that is readily accessible to 

the recipient; 

(B) facsimile (fax); 

(C) personal delivery; 

(D) delivery by first class United States Postal Service mail; or 

(E) delivery by overnight express mail service. 

(b)  A Certificate of Service by the person making the service shall be appended to every document requiring service 

under these Rules. 

(c)  Service by mail is complete upon placing the item to be served, enclosed in a wrapper addressed to the person to 

be served, in an official depository of the United States Postal Service. 

(d)  Service by overnight express mail is complete upon placing the item to be served, enclosed in a wrapper 

addressed to the person to be served, in the custody of  an overnight express mail service. 

(e)  Service by electronic mail or fax is deemed to occur one hour after it is sent, provided that: 

(1) documents sent after 5pm are deemed sent at 8am the following day; and 



(2) documents sent by electronic mail that are not in a format in which the content is readily 

accessible to the recipient are not deemed served until actually received in a form in which the 

content is readily accessible to the receiving party. 

Service by electronic mail or fax is treated the same as service by mail for the purpose of adding three days to the 

prescribed period to respond under N.C.R. Civ.P.6(e). 

(b)(f)  The rules of statutory construction contained in Chapter 12 of the General Statutes shall be applied in the 

construction of these Rules. 

 

History Note: Authority G.S. 7A-752; 150B-11; 150B-23; 

Eff. August 1, 1986; 

Amended Eff. October 1, 1991; January 1, 1989; November 1, 1987; September 1, 1986; 

Temporary Amendment Eff. January 1, 2012; 

Amended Eff.________________________. 

 
                
    


