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FISCAL NOTE       OFFICE OF STATE HUMAN RESOURCES 

 

RULE CONTACT PERSON:    Ken Litowsky, ken.litowsky@nc.gov , 919-807-4800 

 

RULEMAKING COORDINATOR:   Delores Joyner, delores.joyner@nc.gov, 919-807-4850 

 

PROGRAM AFFECTED:    State Human Resources Commission, Subchapter 1J,  

Title 25 

RULES:    25 NCAC 1C .1007  Unavailability  (Amended) 

  

STATUTORY AUTHORITY:   Session Law 2013-382, Part VI  This rule is authorized by 

and is reasonably necessary to implement or interpret 

federal or State law and is necessary to serve the public 

interest of having a functional human resources system.  

 

FISCAL IMPACT SUMMARY:    State Government: No 

     Local Government: No 

     Substantial Impact: No 

     Federal Government: No 

     Small Businesses: No 

RULE SUMMARY:  This rule is being amended (see Appendix) to: make clarifying changes,  

update statutory references due to the provisions of H834 (Session Law 2013-382, effective 

August 21, 2013), clarify that separation due to unavailability can be used in situations where 

an employee is not available but it is not due to a medical condition (ex., employee is 

incarcerated or detained in a foreign country), and clarify the inconsistency in the statute 

concerning the type of benefits that must be exhausted prior to the separation.  

The process is being changed because if an employee is unavailable due to some other 

circumstance which does not necessarily involve a medical condition, then the agency is 

currently unable to use this rule, as written, to separate the employee and fill the position.  The 

inability to fill the position results in agency inefficiency and a loss of productivity. The lack of 

clarity about the meaning of the rule also results in agency inefficiency and a loss of 

productivity. Given current procedures, the rule is not expected to lead to an increase in the 

number of grievances or appeals filed. 

EFFECTIVE DATE:     Upon conclusion of rulemaking process; approximately March 1, 2014.   

ESTIMATED IMPACT:   No additional funds would be required to implement these rule changes.  
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APPENDIX 

25 NCAC 01C .1007 UNAVAILABILITY WHEN LEAVE IS EXHAUSTED  

(a) An employee may be separated on the basis of unavailability when the employee becomes or 

remains unavailable for work after all applicable leave credits and leave benefits have been 

exhausted and agency management does not grant a leave without pay.  

(b) Prior to separation, the employing agency shall notify the employee, in writing, of the 

proposed separation, the efforts undertaken to avoid separation and why the efforts were 

unsuccessful.  

(c) The employing agency also must give the employee a letter of separation stating the specific 

reasons for the separation and setting forth the employee's right of appeal. Such a separation is an 

involuntary separation, and not a disciplinary dismissal as described in G.S. 126-34.02 or G.S. 

126-35, and may be grieved or appealed.  Such a separation is not a disciplinary dismissal as 

described in G.S. 126-34.02 or G.S. 126-35.  It is an involuntary separation and may be grieved 

or appealed. The burden of proof on the agency in the event of a grievance is not to demonstrate 

just cause as that term exists in G.S. 126-34.02 or G.S. 126-35. Rather, the agency's burden is to 

prove that the employee was unavailable, that reasonable efforts were undertaken to avoid 

separation, and the reason the efforts were unsuccessful.  

(d) Definitions:  

(1) Unavailability is defined as:  as the employee's inability to return to all of the 

position's essential duties and work schedule due to a medical condition or the vagueness 

of a medical prognosis; or the employee and the agency cannot reach agreement on a 

return to work arrangement that meets both the needs of the agency and the employee's 

medical condition; and  

(A) the employee's inability to return to all of the position's essential duties and 

work schedule due to a medical condition or the vagueness of a medical 

prognosis, and the employee and the agency cannot reach agreement on a return 

to work arrangement that meets both the needs of the agency and the employee's 

medical condition; or 

(B) the employee's inability to return to all of the position's essential duties and 

work schedule due other extenuating circumstances, and the employee and the 

agency cannot reach agreement on a return to work arrangement that meets both 

the needs of the agency and the employee's situation. 

(2) Applicable leave credits and benefits is defined as the sick, vacation and vacation, 

bonus bonus, family medical, and compensatory leave the employee chose to exhaust 

prior to going on leave without pay. pay, but does not include short-term or long-term 

disability. 

 

History Note   Authority G.S. 126-4(7a); 126-35;  

Eff. November 1, 1989;  

Recodified from 25 NCAC 01D .0519 Eff. December 29, 2003;  

Amended Eff. January 1, 2007; October 1, 2004. 


